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Preface to the Twentieth Edition 


This edition has been thoroughly revised and adapted to the 
syllabus requirements of various Universities and Professional 
Examinations. It is divided into three parts, viz.. 

Part 1 — The Indian Contract Act 

Part 2 Partnership; Sale of Goods; Negotiable Instruments; 

Insurance — Life, Fire & Marine; Common Carriers; 

Mortgages and Charges: Insolvency Law; Arbitration; 

Trade Marks and Patents 

Part 3 — Industrial Law 

ML 

Latest amendments to the various Acts and relevant case laws 
have been embodied. 

Four other separate volumes are also published simultaneously to 
suit the needs of students appearing for examinations conducted by 
various examining bodies. They are: (/) “Business Law” for B.Com., 
of Bombay University; (//) “Commercial Law” for B.Com., of 
Madras, Bangalore and Mysore Universities; (Hi) “Mercantile Law 
and Company Law” for I.C.W.A., students and (/v) “Mercantile 
Law” for C.A.I.l.B. and tTCom. (KMX')'professional courses. 

In order to help the students to learn effectively and as an aid to 

memory, important points have been emphasized in bold or in italic 

letters; there is a summary at the end of each chapter followed by 

typical examination questions and a detailed index of case law and 
text for ready reference. 


Davar’s College of Commerce 
Bombay 

January 5, 1981 


KHORSHED D.P. MADON 


Preface to the Eleventh Edition 


The Eleventh Edition has also been revised as usual with a view 
to meet the requirements of the Syllabuses of Professional and 
University Examination as suggested by Examination papers and 
revised syllabuses. The Indian Insurance Act, 1938, has been dealt 
with in great detail. Common Carriers Law including Carriage by 
Land, Sea and Air has been dealt with in a separate chapter entitled 
“Common Carriers and Carriage of Goods by Land and Sea” The 
New Indian Arbitration Act of 1940 replaces the old; the Provincial 
Insolvency Act also forms part of the Chapter on “Insolvency Law” 
and a separate chapter deals with “Trade Mark, Designs Patents and 

Copyrights”. Industrial Law Chapter also includes Payment oj 

Wages Act of 1936. The Stamp Law and the Law of Limitation have 
also been brought up-to-date. 


The author takes this opportunity to thank the professors and 

teachers of the subject once again, for their kind appreciation of the 

utility of this little book and expresses his gratitude for the many 

useful suggestions received from them. The author also trusts that 

the same encouragement will continue from his colleagues in the 
professional line. b 

The author’s thanks are also due to his dau«ht^r 

Khorshed S. Davar, LLB., Advocate (O.S.) and Finf ist of the 

Chartered ns'itute ol Secretaries (London), for assistance in he 

revtston of thts Edttton and to his son. Rttstotn S. Davar ACCS 
(London), for preparing the index. ^ ^ ^ 


Davar’s College of Commerce, 
Jehangir Wadia Building, 

51, Esplanade Road, Bombay. 
16th December , 1946 


SOHRAB S. DAVAR 
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THE INDIAN CONTRACT ACT 
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Chapter 1 


SOURCES OF 
MERCANTILE LAW 


What is ‘Law’ ? 

The term ‘Law* is used in different senses. In the physical 
and natural sciences law is understood in the sense of an observed 
uniformity in nature, for example, the Law of Gravity. In the prac¬ 
tical and moral sciences, the expression ‘Law’ is used in the sense 
of a rule of external human action, for example, etiquette, fashion, 
etc., where the observance of tlie rule is enforced by the fear of 
public opinion. 

In its widest sense, the term law is used to mean any rule of 
action, standard, or pattern to which actions are required to con¬ 
form. 

“Law in its most general and comprehensive sense signifies a 
rule of action and is applied indiscriminately to all kinds of 

action, whether animate or inanimate, rational or irra¬ 
tional”. 

Blackstone 

The term ‘Law* in its narrow or popular sease is applied to 
the rules of human behaviour recognised and enforced by the state 
through its courts. 
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• * 

“The law of the state or of any organised body of men com¬ 
posed of the rules which the courts—that is the Judicial organs 
of that body—lay down for the determination of legal rights 
and duties”. Gray 

In each of the many senses in which the term Maw’ can be 
applied two common factors exist: 

(1) a set pattern and- 

(2) fear of the consequences which results in the observance 
of the set pattern, or what is known as ‘sanction’. 

Thus the rules of etiquette are observed through the fear of pub¬ 
lic ridicule, the law of the land is observed through the fear 
of arrest, imprisonment, fine, etc., and the rules of international 
law, through the fear of war. 

Classification of Law 

Law may be classified broadly into 

1. public law and 

2. private law. 

Public law deals with the constitutional and administra- 
tional powers of the state and also with certain relations between 
the state and the individual. 

Private Law deals with the rights of the subjects inter se t.e. 
between or among themselves. Private law may be further sub¬ 
divided into (a) substantive law and (b) adjective law. Substan¬ 
tive law deals with rights which may be acquired by one citizen 
against another, for example, the law of property contracts, torts, 
etc. while adjective law deals with the procedural matters or the 
machinery by which rights can be enforced in a court of law, for 
example, the Civil Procedure Code and the Criminal Procedure 
Code. 

• i -* • • 

The Object of Law 

The object of law is the creation and protection of legal rights. 
A legal right has been defined by Holland as the ‘capacity residing 
in one person of controlling with the assent and assistance of the 
state, the actions of others’. There can be no rights without cor¬ 
responding duties. 

Right ia rem and Right in personam 

Rights may be classified into rights tn rem and rights in per - 

sonam. 


Sources of Mercantile Law 
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A right in rem is a right which is available against the whole 
world. For example, if a man owns a piece of land the right which 
he has in that land casts a duty on the whole world not to disturb 
his ownership in any way. The same applies to the right to freedom, 

reputation, etc. 

A right in personam is a mere personal right for which the 
corresponding duty is that of an individual or a definite body of 
individuals. For example, in the case of a breach of contract to 
sell land, the right of the aggrieved party is only a personal right 
to sue the other party to the contract and not a right, in the land 

itself. 

Knowledge of Law 

Although it is not possible for a person to know all the law of 
his own country he will not be excused on the ground of ignorance 
of law because it would be very difficult, if not impossible, to prove 
such ignorance for “the devil himself knoweth not the mind of 
man”. For purposes of expediency, therefore, the maxim Ignoran- 
tia juris non excusai ”or “ignorance of law is not excused” is applied 
by the Courts. It is therefore essential for everyone to know the 
general principles of the law of his own country, and more parti¬ 
cularly those branches of law which apply to his particular branch 
of work. For example, businessmen need to be tamiliar with 
mercantile law in order to avoid the pitfalls into which they may 
fall through ignorance. 

Mercantile Law 

Mercantile law means that branch of Law which is applicable 
to concerned with trade and commerce in connection with various 
mercantile or business transactions. Some authors define it as a 
branch of Law concerned with business, trade and commerce. A 
good portion of this branch of Law arises from the practices and 
usages of the mercantile community, as we shall see later in this 
chapter. 

Sources of Indian Mercantile Law 

Indian Mercantile Law is based on English Mercantile law 
modified to suit Indian conditions. It is incorporated in a number 
of Indian Acts and enactments which mostly follow the English 
Law on the subject with some important modifications. 

The sources of English Mercantile law are: 
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(1) Common Law 

(2) Equity 

(3) Statute Law 

(4) Lex mercatoria or the Law Merchant and 

(5) Roman Law. 


1. Common Law : Common Law is the oldest “unwritten” 
law and was formerly administered in England in the Court of the 
King’s Bench; the Court of Common Pleas and the Court of 
Exchequer. It is called “unwritten” because it is not written in any 
enactments or statutes but is to be found only in ancient treatises 
and in the decisions of judges scattered in law reports. This law 
was based upon customs and practices handed down from genera¬ 
tion to generation. Ihis consolidation came about as som- of the 
judges appointed by the King at Westminster began to travel 
through the country in what are now called circuits in order to 
hold courts from place to place, hear cases and administer justice. 
As these visits became frequent the local courts gradually began 
to lose their importance, declined and ultimately disappeared with 

the result that the law enforced at Westminster became the law 
of the whole country. 


The law which thus grows on the decisions of the judges both 
in connection with the Common Law or any other branch of law is 
called Case Law . This Case Law is binding on all Courts having 
jurisdiction inferior to that of the Court which gave the judgment, 
and even in the case of those of equal jurisdiction, the usual and 
universal practice, with rare exceptions, is to follow the earlier 
decisions which have been time honoured and are of long standing. 


2. Equity : Equity grew up latter as compared with Common 

Law. Common Law did not provide for various transactions such 

as trusts, mortgages, partnerships, etc. and these points gradually 

came to be taken up by the Lord Chancellor who established 

various rules based upon reason and natural right i e eouitv 

which grew „ P i„,o a sy stem . Later on c V cZS 

were estabhshed which administered the principles of justice 

equity and good conscience. Equity as administered by the early 

Courts of Chancery came in as a sort of relief to those suitors 

who could not get adequate relief or remedy under the Common 
Law from the common law judges. 


' h ' ”n y day I ,he ' qui,y rules w "' "O' as different 

vtew as to the principles of equity and good conscience but fbcsf 
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rules were made more or less uniform by laying down a set of 
principles on which Equity Courts had to act during the term of 
office of Cardinal Wolsey as Lord Chancellor during the reign of 

Henry VIII. 

The Chancery Court administering justice on the principles of 
Equity remained distinct and separate from the Court ol King’s 
Bench which administered justice according to the Common Law 
until the passing of the Indicature Acts of 1873 and 1875; alter that 
these Courts were amalgamated and made into various divisions of 
one High Court of Justice. 

3. Statute Law: Parliament came in later with statutes con¬ 
solidating and codifying the law as laid down by the judges and 
incorporating suitable customs and usages thus creating what is 
known as the Statute Law. These statutes enacted by Parliament 
rank in priority to Common Law and Equity as Parliament is the 
supreme legislative body. 

The Judicature Acts of 1873 and 1875: In order to avoid the hard¬ 
ship and inconvenience of having two separate and independent 
courts following two entirely different sets of principles, Parliament 
passed the Judicature Acts, establishing one Supreme Court of 
Judicature divided into the High Court and the Court of Appeal. 
For purely administrative purposes and for the sake of specialisa¬ 
tion the work of the High Court was allocated to different depart¬ 
ments known as the Chancery, the King’s Bench, and the Probate, 
Admiralty and Divorce Divisions. 

Establishment of High Courts in India: In India the Charter of 
the eighteenth century established Courts of Justice in Bombay, 
Madras and Calcutta, and introduced English Common and Statute 
Laws then in force in England. It was soon found undesirable 
as well as inconvenient to have to apply an entirely foreign system 
of law to a people in a different condition of society. The Courts 
at Calcutta, Madras and Bombay were empowered in 1781 and 1797, 
respectively, to apply Hindu and Mohammedan Laws. It was 
arranged, for example, that if a dispute arose between two or more 
Hindu litigants in the matter of contracts, the Hindu Law of Con¬ 
tracts was to be applied, whereas in the case of Mohammedans, the 
Mohammedan Law was to be enforced, if, on the other hand, one 
of the parties was a Hindu and the other a Mohammedan, the law 
applicable to the defendant had to be considered in deciding the 
suit. In 1862 High Courts were established for each of the Presid¬ 
ency towns of Calcutta, Madras and Bombay, which Courts continued 
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to apply the Hindu and Mohammedan Laws of Contracts until 1872 
when the Indian Contract Act was passed. 


Under the Constitution of India, Courts are now divided into 
three groups, 


(1) The Supreme Court, which is the highest 
today and under it, 

(2) The High Courts and 

(3) The Subordinate Courts. 


Court in India 


4 . The Law Merchant : The Law Merchant or lex mercatoria is 
a collection of legal principles which grew up in course of time 
with the progress of trade and commerce in England. Its ba ts was 
the customs and practices of merchants. At first it was dealt with 
separately in district courts but eventually it became part of the 
English Common Law. Besides the practice and usage of merchants 
as referred to above, a good deal had to be drawn from foreign 
treatises in the course of the natural growth of this branch of law. 
Thus it will be noticed that a portion of the law merchant of 
England was derived from foreign sources. Some was adopted from 
the Roman law and particularly the customs and practices concern* 
ing commerce were adopted from those prevailing in the leading 
cities of Southern Europe at different periods of history. 

While dealing with the exact position, historical and legal, 
which the Law Merchant or lex mercatoria occupies in English 
jurisprudence, Chief Justice Cock burn in Goodwin v. Rohan a (1875), 
L R. 10 Exch. 337, stated on page 346 to the effect that the Law 
Merchant was not a fixed and stereotyped branch of law, which 

was incapable of being expanded and enlarged so as to meet the 

wants and requirements in the varying circumstances of Commerce. 
His Lordship further added, “It is true that the Law Merchant is 
sometimes spoken of as a fixed body of law, forming part of the 
Common Law, and as it were coeval with it. But as a matter of 
legal history, this view is altogether incorrect. The Law Merchant 
as sometimes spoken of with reference to bills of exchange and 
other negotiable securities, though forming part of the general body 
of lex mercatoria, is of comparatively recent origin. It is neither 
more nor less than the usages of merchants and traders in the 
different departments of trade, ratified by the decisions of Courts 

°. a . W i ^ h,ch ’ upon such usages being proved before them, have 
a opted them as settled law with a view to the interests of trade and 
the public convenience, the Court proceeding herein on the well- 
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known principles of law that, with reference to transactions in the 
different departments of trade. Courts of law. in giving effect to 
the contracts and dealings of the parties, will assume that the latter 
have dealt with one another on the footing of any custom or usage 
prevailing generally in the particular department. By this process* 
what before was usage only, unsanctioned by legal decision, has 
become engrafted upon, or incorporated into, the Common I aw, 
and may be said to form part of it”. 

At the earlier stage the English judges showed considerable 
disinclination towards the adaptation of foreign usages and customs 
but gradually as lawyers of newer schools succeeded them as judges 
a more developed outlook was taken. In the reign of Queen Anne, 

Chief Justice Lord Holt the first great judge of England began to 

recognize the customs and practices of European merchants on the 
Continent, though to a limited degree. He, for example, refused to 
admit or follow the custom of merchants as to the negotiability of 
promissory notes with the result that the great inconvenience 
suffered by merchants had to be removed through the passing of an 
Act of Parliament known as Statute 3 and 4 Anne, Ch. 9, whereby 
today the promissory notes are negotiable and can also be made 
payable to bearer. Prior to the passing of this Act a series of 
judgments were given by Lord Holt declaring them not negotiable. 
Later on between the years 1705 and 1793, i.e. 9 during the period of 
office of another great judge, viz. Lord Chief Justice Mansfield who 
came to be called the father of English Mercantile Law, the great¬ 
est possible progress was made in connection with the expansion 
of English Mercantile Law or the lex mercaioria. Lord Justice 
Mansfield had the advantage of being able to read and write foreign 
European languages and thus he was able to make a close study of 
the various books written by law writers of the continent of Europe 
at different centres and during different periods with the result 
that he was thus able to appropriate the customs and practices of 
English merchants which were largely influenced through the foreign 
centres, as trade and commerce in earlier days was mostly in the 
hands of continental merchants and England was gradually begin¬ 
ning to come in line with the development of its indigenous trade 
and commerce in the hands of indigenous businessmen. He thus 
largely expanded and enriched lex mercar )ria in his own country in 
a series of most learned and well reasoned judgments which con¬ 
stitute, even to this day, the foundation on which the whole 
structure of the mercantile law of England has been built. 
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The usage as applicable to the Law Merchant may not neces¬ 
sarily be ancient, but provided it is general, a modern usage may 
be made part of this branch of law. It will thus be noticed that 
the Law Merchant is an evergrowing branch of law expanding and 
modifying itself—of course with certain limitations—with the 
changing circumstances of trade and commerce. 

In India , the Law Merchant being mostly codified, the Courts 
have primarily to interpret the language of the codified Act, but as 
these codifications do not claim to embrace all the principles, in 
cases where some principles are not expressly dealt with in an Act, 
or where there is some doubt as to their interpretation, or in cases 
where certain branches of the Law Merchant are not codified at all, 
the Courts in India are generally guided by English authorities. 

Mercantile Person: A mercantile person is a person who carries 
on commercial transactions and may be a single individual or a 
sole trader or a partnership or a company. 

5. Roman Law: An important source of English law was the 
old Roman law and many a Latin maxim has found its way not only 
in English law but also in Indian Law. 


SUMMARY 

What is Law ?: ‘Law’ is used in many senses. In its widest 
sense it means any rule of conduct which follows a given pattern 
which is enforced through some sanction or fear of the consequen¬ 
ces of disobedience. 


In its narrowest sense ‘Law’ means civil law or the law of the 
country which is enforced in the law courts. 

Classification of law: 1. Public Law 2. Private Law 

(a) substantive law 

(b) procedural law 


Object of Law: The creation and protection of legal rights. 


... Knowledge of Law. As ignorance of law is no excuse every 
citizen is expected to know the law of his own country. 


A knowledge of the 
for every businessman. 


principles of Mercantile law is essential 


Mercantile Law is a 
trade and commerce. 


branch of law concerned with business, 
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Sources of Indian Mercantile Law: Indian Mercantile Law is 
mainly based on English Mercantile Law modified to suit Indian 
conditions. Therefore the sources of Indian Mercantile Law are: 

1. The Common Law of England 

2. The principles of justice, equity and good conscience. 

3. Statute law or the law made by Parliament. 

4. The Law Merchant or Lex Mercuiona. 

5. Roman Law. 

6 . Case Law or previous judicial decisions. 

7. Established Customs and Usage. 

TYPICAL QUESTIONS 


1. Explain the nature and growth of Mercantile Law and mention the various 
statutes that govern ‘mercantile transactions’. 

2. Trace the origin of Mercantile Law in England. 

3. Discuss the sources of Indian Mercantile Law. 

4. “Mercantile usage is the raw material, mercantile law is the manufactured 
article.” Discuss stating the nature of the law Merchant and its importance in the 
development of Indian law. 

5. “Equity follows the law.” Comment. 



Chapter 2 


CONTRACTS 
Law and Definitions 


“The law of Contracts is intended to ensure that what a 
man has been led to expect shall come to pass; that what has been 
promised shall be performed.” 

Anson on Contracts 

/ . 

Importance and Object of The Law of Contracts 

The law of contracts is the most important and basic part of 
mercantile law. All of us enter into contracts in our day-to-day 
activities. For example, when we buy household goods, board a 
bus, order a meal at a restaurant, we create legal relations giving 
rise to rights and obligations. 


The object of the law of contracts is to see that rights and 
obligations are honoured, that the expectations created by the pro¬ 
mises of parties to an agreement are fulfilled and that legal reme¬ 
dies are available to an aggrieved party against the party failing to 
perform his part of the agreement. 


As contracts are the basis of most business transactions, the 
law of contracts is of the greatest importance to all businessmen 
and others engaged in commercial activity. It helps them to plan 
ahead with the knowledge that what has been promised to them 
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will be performed or if it is not, the law will ensure them compen¬ 
sation for any loss that they may suffer. 

Thus in the words of Sir Fredrick Pollock: 


“The Law of Contracts may be described as the endeavour 
of public authority... to establish a posi¬ 

tive sanction for the expectation of good faith which has grown up 
in the mutual dealings of men.” 1 


Nature of Law of Contracts 



The law of contracts is a part of the law of obligation under 
private law. It consists of a number of principles within the limits 
of which parties may enter into agreements voluntarily on their 
own terms and the courts will uphold such agreements. 


English Law of Contracts 

i 

It should be noted that there is no English “Contract Act” and 
therefore the law of contracts in England is to be found in the 
Common Law as modified by various Acts dealing with special 
types of contracts, for example, the Bills of Exchange Act and the 
Sale of Goods Act, and in the decisions of judges. 


Indian Law of Contracts 
**■ — ■ _ 



In India the law of contracts has been mostly codified and 
consists of the Indian Contract Act, 1872 which deals partly with 
the general principles of the law of contracts and partly with 
special types of contracts, and several other Acts passed from time 
to time dealing with special types of contracts not covered by the 
Indian Contract Act. For example, the Negotiable Instruments 
Act, the Indian Arbitration Act, etc. 


Applicability of English law^p<C 


Where the Indian law is silent or ambiguous it has been held 
that the English equity principles may be followed. 2 “The Court is 
governed by the provisions of the Contract Act and it is not enti¬ 
tled to go outside the four corners of the Act unless it is not 
clear”. 5 Where the Indian law is not exhaustive the equity princi¬ 
ples adopted by the courts of England may be followed/ 

1 Fredrick Pollock, Law of Contracts , p. 1 

* V ‘ Martin & Co * 92 Cal - 612 > Kanhaiyalal v. Dineshumchandra 


S. P Xfukherji v. S. N. Chatterji (1952) Cal. 93 (98) 

Chagla, J . in Gajanan Moreshwar y.Moreshwar Madan (1942) I. L. R. Com. 670 




14 


Contracts'. Law' & Definition 


The Indian Contract Act 1872 



The Indian Contract Act of 1872 repealed the various statutes 
mentioned in the Schedule to that Act. 


The Contract Act has been drastically modified, inasmuch as 
chapters dealing with Sale of Goods Law and Partnership law, viz.. 
Chapters VII and XI have been superseded by the Indian Sale of 
Goods Act of 1930 and the Indian Partnership Act of 1932. 

The first six chapters of the Indian Contract Act deal with the 
general principles of the law of contracts including the different 
stages of formation of a contract, its essential elements, perfor¬ 
mance, breach and its remedies. The other chapters deal with 
special types of contracts such as Indemnity and Guarantee, Bailment 
and Pledge and Agency. 

The Act is not Exhaustive 

The preamble to the Indian Contract Act shows that the Act is 
not an all-embracing Act but that it is intended only to define and 
amend certain parts of the law relating to contracts. 5 

The principles were introduced into the Act after careful deli¬ 
beration and taking into consideration the special conditions 
applicable to India. The Act leaves all the usages and customs not 
inconsistent with the Act unaffected, and therefore, they will natu¬ 
rally be considered in deciding cises. In cas;s not provided for by 
the Contract Act or any other enactments the indigenous Law of 
Contracts can still be drawn upon by High Courts. 

Definitions 

A contract is defined by Sir William Anson as “A legally bind¬ 
ing agreement made between two or more persons by which rights 
are acquired by one or more to acts or forbearances on the part of 
the other or others”. 

Sir John Salmond calls a contract an agreement creating and 
defining obligations between parties. 

Sir Fredrick Pollock defines a contract as “Every agreement 
and promise enforceable at law”. It is this definition of Pollock 
which is the basis of the definition of the term “contract” in the 
Indian Contract Act which is as follows: “An agreement enforce¬ 
able at law is a contract ’. Thus a contract involves two elements: 

(1) an agreement and 

(2) enforceability at law. 

* Irrawaddy Flotilla Co. v. Bhapwanias (1891) 18 Cal. 620, 18 I. A. 121. 
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An agreement is defined in section 2 (e) as, “every promise or 
every set of promises forming the consideration for each other”. 

A promise is defined by section 2 (b) in the following words: 
“A proposal, when accepted, becomes a promise”. 

How an Agreement is Made 


An agreement may be made either by words,%hich may be 
written or spoken, or by conduct. It may even be made by a combi¬ 
nation of both the above methods i.e. partly in words and partly by 
conduct. In the case of certain types of contract the statute apply¬ 
ing to it may prescribe certain formalities such as an ad valorem 


stamp on a bill of exchange. 

Obligation and Agreement 



The juristic concept of contract consists of t wo co nstituent 
elements viz obligation and agreement. Obligation is definecTas 

the bond of legal necessity which binds 
together two or more determinate individuals. 


It follows from the definition that, 

(1) There must be at least two persons, one person under an 

obligation and the other person entitled to enforce the 
obligations^/- 

(2) The obligation must be in respect of doing or abstaining 

from doing definite acts. Otherwise it may amount to 
slavery. 

(3) The obligation must relate to legal matters and not to 
social affairs, for example, when /s accepts an invitation to 
dinner with B, there is no doubt an obligation or agree¬ 
ment to do or forbear from doing definite acts but this is 
only a social and not a legal obligation because there was 
no intention to create legal relations. Thus every agree¬ 
ment does not give rise to legal obligations nor is every 
legal obligation a contract. 


Sources of Obligation 

, E„ e j;r jr’t,*" “ Sal ° bli S«i°°s do notarise front con 
ing: Enforceab,e obligations may arise from any of the follow. 


(1) Contracts 

(2) Quasi-Contracts 


« 


t 
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(3) Torts 

(4) Judgments of Courts 

The law of contracts applies only to contractual obligations. 
Agreements and Contracts 

All contracts have their source in agreements but all agree¬ 
ments do not ipso facto become contracts. Sir John Salmond says: 
“The Law of Contracts is not the whole law of agreements nor is 
it the whole law of obligation; it is the law of those agreements 
which create obligations and of those obligations which have their 
source in agreements”. 

i 

An agreement in general terms affecting obligations is of three 
types: 

(a) Agreements creating rights or obligations, e.g . contracts; 

(b) Agreements transferring rights or obligations e.g. con¬ 
veyances, assignments, etc. and 

(c) Agreements destroying rights or obligations e.g. surrender, 
release, etc. 

It should be noted that there are certain rights created by 
agreement which cannot properly be called contracts. For example, 
A and B may agree that A is to be the trustee. From this agreement 
there will arise a series of obligations to manage the property, to 
collect rents, to account for monies and so on, but all these are not 
contemplated or definitely agreed to or defined at the time of 
agreement. A breach of these obligations will be a breach of trust and 
not a breach of contract. Similarly a disregard of the obligations 
between husband and wife arising out of married status will not 
amount to a breach of contract. But will involve a different branch 
of law, the law of divorce. 

SUMMARY 

•9 

Importance of Law of Contracts: The law of contracts is the 
most important and basic part of mercantile law because contracts 
form the basis of business transactions. 

Object of the Law of Contracts: The object of the law of con¬ 
tracts is to see that the expectations created by the promises of the 
parties to an agreement are fulfilled and that legal remedies are 
available to the aggrieved parties. 

4 

Nature of the Law of Contracts: Unlike other branches of law, 
the law of contracts does not state a number of rights and duties, 
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but lays down certain limiting principles within the framework of 
which the parties to an agreement may lay down their own terms and 
conditions. The parties thus make their own rules and regulations 
which will be upheld by the courts as long as they do not inlringe 
any provision of law. 

English Law of Contracts: There is no Contract Act in England. 
The law of contracts is therefore scattered among judicial decisions 
in common law and various Acts dealing with special types of con¬ 
tracts. 

Indian Law of Contracts: The Indian Law of Contracts consists 
of: 


(1) The Indian Contract Act, 1872, and 

(2) Other Acts dealing with special types of contracts. 

Applicability of English Law: There is no English Contract Act. 
Where Indian law is silent or ambiguous, the English principles of 
Equity may be followed in deciding Indian cases. 

Indian Contract Act 1872: The first six chapters deal with the 
general principles including formation, performance, breach and 
remedies. The other chapters relate to special contracts namely 

: indemnity, guarantee, bailment, pledge and agency. 

• 

’ Act not Exhaustive: It purports to define and amend certain 

3 parts of the law of contracts. The Act does not affect usages and 
(( customs which are not inconsistent with the Act. 

Definition of Contract: An agreement enforceable by law is a 
0 contract [Sec. 2 (h)]. 

“Every agreement and promise enforceable at law is a contract”. 

Pollock 

cl “A contract is a legally binding agreement between two or 

more persons by which rights are acquired by one or more to acts 
or forbearances on the part of the other or others.” 

Anson 

Contract Agreement + Enforceability. 

^ Sources of Obligation 

1. Contracts 

2. Quasi-Contract 

o c 3. Torts 

^ ; 4. Court Judgments 

al( 

Prerequisites for a Valid Obligation: 

(1) At least two persons, one to carry out the obligation and 
the other to insist on it. 


3 *' 

i* 
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(2) It must relate to a definite act or acts otherwise it mav 
amount to slavery. 

(3) It must relate to legal matters and not merely social ones. 

Agreements 

« 

(1) There must be at least two persons. 

(2) The parties should have identity of mind (consensus ad 
idem) 

(3) There should be mutual communication between the parties, 
i.e. an offer and its acceptance. 

(4) There should he an intention to create legal relations. 

mcnt! Sr r? e ii tS and Con,rac , ts: Contracts have their source in agree¬ 
ments. But all agreements do not materialise into contracts-Some 

Trust™ etc° UrCeS ° f S ° C ' al ties ~ marital status-some are based on 


1 . “ 


iypical questions 

The p.rt.es to a contract, in a sense, make the law of agreement for 

*C I 11 0/^1 »r*n *— 7 


themselves” - Discuss. 


What tests woul Jyou apply to ascertain whether an agreement is a contract? 

3. What aie the sources of obligation? 

4. Define the following;— 

(i) Obligation 

(ii) Agreement 

(iii) Contract 

whou .a^oh^r‘T tS If the wllo!c ,aw of agreements nor is it the 

and of those ohlifat n % if 'l'u 6 aW ° f th ° Se a8reements which create obligations 
a d of those obligations which have their source in agreements”-Discuss. 

6. Define a Contract and distinguish it from an Agreement. 

7. All contracts are agreements, but all agreements are not contracts-D.sa.ss. 


Chapter 3 


CONTRACTS 

Essentials 


Essentials of A Valid Agreement 

We have seen in the preceding chapter that “agreement” is 
a wider term than contract, that all contracts are agreements but 
all agreements are not contracts, and that only agreements which 
are enforceable at law are contracts. It is when an agreement as 
also contract that the parties to it have a legal remedy. 

Section 10 of the Indian Contract Act states as follows: 


“All agreements are contracts if they are made by free consent 

of parties competent to contract, for a lawful consideration and 

with a lawful object, and are not hereby expressly declared to 
be void”. 


“Nothing herein contained shall affect any law in force in India 
and not hereby expressly repealed, by which any contract is 
required to be made in writing or in the presence of witnesses, 
or any law relating to the registration of documents.” 


The following essentials are, 

agreement:— 


therefore, necessary for a valid 


(1) offer and acceptance 
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(2) intention to create legal relationship 

(3) free consent 

(4) legal capacity of parties 

(5) lawful consideration 

(6) lawful object 

(7) agreement not declared void or illegal 

(8) certainty 

(9) possibility of performance 

(10) necessary legal formalities. 


We shall now deal briefly with each 

and in detail in later chapters. 


of the above essentials, 


1. Offer and Acceptance 

min 7° ® Dd ° U ,!. Whet A her P arties to a contract have been of the same 
ta " d ; Sir William Anson suggests the test of an offer and accep- 

essential fo^h ,Stet i C a- ° r consensus ad idem which is a prime 
of an off h Va ' d,ty a contract ’ can b e inferred from the fact 

The mani P Tr e * f °" e Party having been acce P ted b y the other, 
form of a ff ° ° mUtU3 ' 3556,11 alway ' s invariably takes the 

form of an offer or proposal by one party accepted by the other 

Thus a proposal when accepted become, a promise or agreum™ 

Offer and Acceptance are dealt with in detail in the nettf chapter. 

2. Intention to Create Legal Relationship 

The agreement should create a legal consequence. It is essen¬ 
tial to a contract, using that word in its legal sense that the parties 
to the agreement shall not only be ad Idem a, to the terms of their 

agreement but they shall have legal consequences and be lecaNv 

rel aUonsh in ZT •‘"'’"l? a ” •» <=”«te a fc g I 

betwee^the partied W ' Se agreement 

Illustrations 

In Weeks v. Tybald 2 the defendant in the co irse of ra- i 
to the plaintiff that he would give £ 100 to anv of ca ' ual conversation staled 

consent. The plaintiff bavin/ acted h ‘ S 

observed, it was not reasonable that the defendant shr, mu ^ Unf * The cour * 
words spoken to excite suitors and held that ther “ d fc ° bound b ysuch general 
men, no, ~ *»> • .be 

■ ImsfZy n. C °- " <■«» A.C. 445. 
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In B&lfour v. Balfour * a husband agreed to pay £ 30 to his wife every month 
while he was abroad. On failure to pay, his wife sued him for recovery of the 
amount. The court held that she coaid not recover anything because it was a mere 
domestic agreement which did not intend to create any legal relations. 

3. Free Consent 

The consent of the agreeing parties must be genuine and given 
of their own free will. The consent must not be forced out of a 
party through coercion, or obtained through undue influence, 
deceit, etc. Free consent is dealt with in detail in a later chapter. 

4. Legal Capacity of Parties 

The parties to a contract should have the legal capacity to 
enter into a contract. Such persons should be of maturity of age, 
of sound mind, and should not be disqualified by any law to which 
they are subject from entering into a contract. Incapacity to contract 
may be due to minority, lunacy, idiocy, drunkenness or status. 
Capacity to contract is dealt with in detail in a separate chapter, 

5. Lawful Consideration 

Consideration is the most important element in a contract. It 
means something given or received. Unless each party to an agree¬ 
ment has given something and received something in return the 
agreement is not binding. “Ex nudo pacto non oritur actio" . Out 
of a naked pact no cause of action arises. Consideration may be 
past, present or future. It must be real and lawful but need not be 
adequate. Consideration is dealt with in detail in a later chapter. 

6. Lawful Object 

The object of the agreement must be lawful. The object or 
consideration of an agreement is lawful unless, 

(1) it is forbidden by law, or 

(2) it permitted, it wodld defeat the provisions of any law or 

(3) is fraudulent or 

(4) involves or implies injury to the person or property of 
another or 

(5) the Court regards it as immoral or opposed to public 

policy. Unlawful agreements are dealt with in detail latet 
in this chapter. 

5 (1919) 2 K.B.~57T. 
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7. Agreements not Declared Void or Illegal 

An agreement which possesses all the ingredients of an offer 
and acceptance may materialise into a contract. A statute may, 
however, expressly declare certain contracts void, or illegal. In 

such cases the plaintiff is barred from coming to court for seeking 
relief. 


8. Certainty of Meaning 

An agreement should not contain vague or ambiguous terms. 
Due to vagueness or ambiguity, the meaning of the agreement may 
change, 

“Agreements, the meaning of which is not certain or capable 
of being made certain are void” (S. 29). 

Illustrations 





A agrees to sell to B a “hundred tons of oil’*. There is nothing whatever to 
show what kind ot oil was intended and theiefore the agreement is void for 
uncertainty. If, on ihe otl er hand, the special description of tnc oil is ex¬ 
pressly stated, or where B dealt exclusively in, say, coconut oil, the agreement 
would not be uncertain and would therefore be good. 

There is no uncertainty in an agreenent to sell “all the grain in my granary 
at Ramnagar”. Also where A agrees to sell to B “one thousand maunds of 
rice at a price to be fixed by C” there is no uncertainty to make the agree¬ 
ment void as the price is capable of being made certain. 


Where, however, A agrees 
Rs 1 000“ the agreement is 
prices was to be given. 


to sell to B “my white horse for Rs 500 or 
void as there is nothing to show which of the 


9. Possibility of Performance 


The terms of the agreement should also he capable of perfor¬ 
mance physically and legally. An agreement to do an act impossi- 
ble in itself cannot be enforced. 


Illustration 

th i n^ r . ee K, en ‘ , ,°J T,ake ‘ WO Para " el ,inCS meet iSi,n axemen, to do some- 

£555TatfJlp,"" " 

10. Legal Formalities 

may bC ° ral ° r ' n writin g- If however, a parti¬ 
cular type of agreement ,s required bylaw to be in writing wit- 

"utthe°aar re f Ste t ed ^ ’ Un ' eSS SUCh ,egal formalities are carried 
out, the agreement cannot be enfored by law. 
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classification of contracts 

Contracts may be classified according to: 

(i) Validity or enforceability, and 

(ii) Mode of Formation 


1. Validity or Enforceability 

Agreements which are valid or enforceable at law are, a^—we 
' -hav e al r cftdr drftsat^contracts. These are agreements which satisfy 
all the requirements of law wteeh {we h^ye just learnt under the 
heading, “Essentials of a Valid Contrtfct’l). Agreements which fall 
short of the legal requirements of a valid, enforceable contract, 

may be: 


1. void 

2. voidable 

3. illegal, or 

4. unenforceable 


We shall now deal with each of these in detail. 


1. VojjL^greement: An agreement which is not enforceable by 
law by either of the parties is void [S. 2 (j)]. No legal rights or 
obligations can arise out of a void agreement. 


It may be void ah initio i.e. from its very inception, as for exam¬ 
ple, an agreement without consideration, or subsequent events may 
render a valid agreement, void, as for example, the outbreak of war 
between the countries of the exporter and importer or the passing 
of an Act which renders such an agreement void. 


It will be noticed that we have been referring to a void 'agree¬ 
ment’ and not a void ‘contract’. This is because to say that a cont¬ 
ract is void is a contradiction in terms. W/iere there are no rights 
and du f ies there cannot be any contract. 

The following agreements are void according to the provisions 
of various sections of the Indian Contract Act: 


(1) Agreements by persons who have no legal capacity to be 
bound by a contract (S. 11) 

(2) Agreements entered into through a mutual mistake of fact 
between the parties (S. 20) 

(3) Agreements, the object or consideration of which is un¬ 
lawful (S. 23) 

(4) Agreements, part of the consideration or object of which 
» is unlawful (S. 24) 
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(') Agreements made without consideration (S. 25) 

(6) Agreements, in restraint of marriage of any person other 

than a minor (S. 26) 

(7) Agreements in restraint ol trade, with certain exceptions 
(S. 27) 

(8) Agreements in restraint of legal proceedings, except cont¬ 
racts to refer to arbitration (S. 28) 

(9) Uncertain agreements (S. 29) 

(10) Wagering agreements (S, 30) 

(11) Impossible agreements (S. 56) 

These are explained in detail in the later chapters of this Part. 

2 ; t , V -— b ' C ''P tilT act: An agreement which is enforceable by 

nfUhl m ° Pt ' 0n u' ° nC ° r m ° ,C ° f " 1e parties hut Ilot a 1 the option 
the word „ r .H r h 0t rS . l ,S 3 Void f ble Cunt ract. fS. 2 (,) J Notice that 
her nc th SL • u Cr ° ,S “ contract ” and not just “agreement”. This is 
" r 8 and duties are created and the contract is valid 

sen to he" ° n t0 aV ° ld U iS exercised b y the person whose con- 

oTtoVtZTZ ZluJJZ'n b N e° tiCe that d t,le ° PtiOD t0 3VOid 
. liu uy me contract can be exercised only by the Dartv 

influence“fmud 001 ^ ^ W3S obtained by coercion, undue 

the consent , ' n ' Sre P resentatio n. The other party who induced 

the maxim "“H h * dv3nla 2 e of h -s own fraud, etc. because of 
lands” COmCS in ‘° EqUity must con)e with clean 

re DU If a U t S ed a h V v 0idabIe C ° mract is va,id and enforceable until it is 
repudiated by the party entitled to avoid it. 

Act btauieTh? “n V ? tdaMe Under ,he India n Contract 
Act because he consent is not free or genuine. These are agree¬ 
ments brought about by: s 1 

1. Coercion (S. 15) 

2. Undue influence (S. 16) 

3 . Misrepresentation (S. 18 ) 

4. Fraud (S. 17). 

We shall deal with each of these in detail later. 

we egreement aod a voidable coo.rae,, 

P>r,y whereas a voidable con,Vac ,Zly b.T,oided T, ^' "‘.V ' 

— ' e. b, ,b« party whose con«« ^ .o. 
d,s.,oe„o„, s important because in the case of a void ag emln' 
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third parties cannot acquire any right from a person claiming title 
under such agreement while in the case of a voidable agreement 
third parties can acquire a valid title from a person claiming title 
under such an agreement, provided the said title has been acquired 
by them before the agreement is set aside by the person entitled 

to do so. 


Illustration 


A sells certain goods to B. At the time the contract is made the goods are 
already destroyed by fire but this fact is not known to either A or B. Meanwhile 
B sells the subject-matter of the contract to C. When the contract is discovered 
to be void ab initio i.e. from the beginning neither B nor ( can claim anything 
from A . However, if A had been induced by B's fraud to sell certain goods to B , 
on discovering the fraud A is entitled to set aside the contract which is \oi.able 
at his option. If, before he avoids the contract, the goods are sold by B to C, a 
third party, C acquires a right in the goods because until the contract is a\oided 

it is perfectly valid. 


3 Illegal Agreement: All void agreements are not necessarily 
illegal though all illegal agreements are void, and it is often diffi¬ 
cult to tell whether an agreement is merely void or also illegal. 
Every disregard or disobedience of the law does not amount to 
illegality. An illegal act is tortuous or criminal. 


Illustration 


An agreement where the consideration or object is to commit a tort or a crime, 
or to defraud the public revenue or to interfere with the course of justice would 
be considered illegal. 


Effect of Illegality 

Where the parties are not in pari delicto , the party who is 
innocent is entitled to recover the goods delivered or the money 
paid. 

The parties are considered not to be in pari delicto where the 
party who is given money, property or goods, 

(1) was made to do so under fraud, oppression or duress of the 
other party, or 

(2) was an entirely ignorant man whose ignorance was taken 
advantage of by a clever person, or 

(3) where a statute has been passed prohibiting a contract with a 
view to protect any person or class of persons or for protect¬ 
ing one set of persons from another owing to the peculiar 
situation and condition of one class being liable to be oppres- 
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sed or imposed upon by the other and under such a contract 
the person who is protected by the statute has parted with his 
money or property. 


The money or property has also to be returned in case no part 
of the illegal purpose has been carried out and the party rupudiates 
the contract. This cannot be done, however, in case any part of 
the illegal purpose has been carried out. 


Difference Between Void and Illegal 



There is a difference in the legal effect of an agreement which 
is illegal and one which is merely void. While both void and illegal 
agreements have no legal effect between immediate parties to such 
agreement, a merely void agreement does not affect collateral agree¬ 
ments whereas an illegal agreement taints all collateral agreements 
and no action can be taken for recovering any money paid or pro¬ 
perty transferred under an illegal agreement or for breach of such 

agreement. Thus the difference bes in the effect upon collateral i.e. 
subsidiary transactions. 


Illustration 


Money lent or advanced for carrying out a contract which is merely void may 
be recovered but not when a contract is illegal because of the maxim 44 Illegality 
a H c °Hoteral transactions Similarly, if A agrees with B to commit a 
robbery and divide the proceeds and if X lends A a certain sum of money to buy 
tools with which to commit the robbery, the original contract between X and A is 
also tainted with the illegality and hence X cannot recover the amount lent by him 
* T^is is based on the principle, ex turpi causa non oritur actio, meaning, out 

°i no cause action arises. In fact the court goes out of its way to assist 

tie e endant by compelling him not to entangle himself in such an illegal alliance 
on t e principle in pari clelicto potior est conditio defendantis, meaning the posi¬ 
tion of the defendant is better in cases of equal guilt. 


* 

Thus agreements which are against the statute can he based on 

the general legal maxim «r doio mulo non oritur actio, meaning, no 

court will lend its aid to a man who finds his cause of action upon 
an immoral or an illegal act. 


4 - Unenforceable Agreement: An unenforceable agreement is 
one which may be valid in the sense that rights are created and 
obligations imposed which the law recognises but which is not 
enforceable by action in Court because of the absence of some 
particular evidence which the law requires. 


In India an otherwise valid contract may be unenforceable be¬ 
cause either the document which evidences it e. g. a promissory 
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note, cannot be produced in evidence or a document which requires 
to be stamped is either not stamped or understamped. In such a 
case, if the stamp is required merely for revenue purposes, as in 
the case of a receipt, the requisite stamp may be affixed on payment 
of a penalty and the document tendered in evidence so that the con¬ 
tract becomes enforceable. If, however, the technical defect canno 
be cured the contract remains unenforceable e.g. in the case ol an 
unstamped bill of exchange or promissory note. 

Under the English Statute of Frauds, certain contracts were re¬ 
quired to be evidenced by some memorandum or note in writing 
signed by the party to be charged, otherwise no action conld e 
brought. Formerly there were five such contracts but now since the 
passing of the Law Reform (Enforcement of Contracts) Act, 1954 
there are only two. They are: (1) any special promise to answer for 
the debt, default or miscarriage of another, /. e. a contract o 
guarantee, and (2) any contracts for the sale or disposition of lan 
or any interest in land. The original provision in the Statute of 
Frauds relating to land was repealed and re enacted bv the Law o 
Property Act, 1952, Section 40. 

II. Mode of Formation 

Another method of classification of contract is into. 

1. Express 

2. Tacit or Inferred 

3. Implied or Quasi Contracts 

1. Express Contract: When the offer or acceptance is made in 
words either spoken or written, the promise is said to be express. 
When both the offer and acceptance are in words the whole con¬ 
tract is said to be express. 

2. Tacit or Inferred Contract: When no words are used but the 
behaviour and attitude of the parties to the agreement and their 
conduct during the course of the agreement leads to an inference 
that they intended to enter into a binding agreement we can call 
the transaction a tacit or inferred contract. 

Illustration 

If A goes to a bookstall, picks up a book, pays the price printed on it, and 
hands over the book to the salesman who wraps it up and hands it back the paying 
of the price by A is the ofTer and the giving away of the book by the bookstall 
attendant is the acceptance. In this case both offer and acceptance ca i be inferred 
by the conduct of the parties. 


28 


Contracts: Essential 


3. Implied or Quasi Contracts: When there has been no agree¬ 
ment between the parties, i.e. no offer or acceptance, there can be 
no contract. However, in certain circumstances, on the principles 
of Equity that “no person shall be permitted to enrich himself at 
the expense of another” the law recognises certain rights and obli¬ 
gations. As such obligations do not arise out of a contract they 
cannot be termed contractual obligations but as they resemble 
those under a contract the term ct quasi-contract” is used. 

Sections 68 to 72 deal with quasi-contracts or certain relations 
resembling those created by contract. They are: 

(1) Cl aim for necessaries supplied to person incapable of 
contracting or on his account. (S 68) 

(2) Reimbursement of person paying money due by another 
in payment of which he is interested. (S. 69) 

(3) Obligation of person enjoying non-gratuitous act. (S. 70) . 

(4) Responsibility of finder of goods. (S. 71) 

(5) Liability of person to whom money is paid, or thing deli¬ 
vered, by mistake or under coercion. (S. 72) 

We shall now deal with each of these in some detail. 

(1) C faint for necessaries supplied to a person incapable of con m 
tractiny, or on his account (S. 68): When goods which are considered 
necessaries suited to his condition in life are supplied to a person 
incapable of being bound by a contract such as a minor or a lunatic 
or to such person’s dependents, the supplier is entitled to be reim- 
ursed from the property of such incapable person. Unlike in the 
case of a contract there is no personal liability. 

Illustration 


, . ^ - u PPli es the wife and children of B , a lunatic, with necessaries suited 
their condition m life. A is entitled to be reimbursed from B's property. 


to 


(2) Reimbursement of a person paying money due by another in 
payment of which he is interested (S. 68): This only applies to pay¬ 
ments which are made for the protection of the interest of the per 

son ma ing such payment and not to payments made out of any 
other motive. 


Illustration 

paya^le^y^^o^the on ^ lease gran,ed by A, the zamindar. The revenue 

by ,he Governl,7 n.TT''’ be " 8 ariears * his is advertised for sale 

the annulment o« reVeQUC ,aw ’ ,he consequence of such sale will be 

fls lease. B, to prevent ths sale and the consequent annulment 
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of his own lease, pays to the Government the sum due from A. A is bound to 
make good to B the amount so paid. 

The essential elements for such a quasi-contract are; 

(a) Tfce payment must be made for the protection of the inte- 
rest of the payer. 

(b) The person bound by law to pay should be another and 
not the person who makes the payment. 

(c) The payment should have been made on behalf of the per¬ 
son who was bound by law to pay. 

(3) Payment or restoration by a person enjoying the benefit of a 

non-gratuitous act (S. 70): 


Illustration 


(a) A t a tradesman, leaves goods at B's house by mistake. B treats tho 
goods as his own. He is bound to pay A for them. 

(b) A saves B's property from fire. A is not entitled to compensation from 
B if the circumstances show that he intended to act gratuitously. 

(4) Responsibility of finder of goods (s'. 71): A parson who finds 
goods belonging to another and takes them into his custody, is 

subject to the same responsibility as a bailee. The responsibility of 

a bailee is to take as much care of the goods bailed to him as 
would he expected of a man of ordinary prudence in similar cir¬ 
cumstances (S. 111). Thus a finder of goods is liable for negligence. 
He is also under a duty to try to find the true owner. 


In tnglish Lnw, the law implies the contract from the circum¬ 
stances. The most common forms of such contracts implied by law 
are (1) for an action upon an account stated, or (2) for money 
paid by one person to the use of another, or (3) for money due upon 
a judgment in a foreign court or for money received by one per¬ 
son for the use of another person. The case of an action upon an 
account stated arises where the party who cares the money admits 
m some form or other that the said sum is due. The usual form in 
which an account is stated is by passing an I.O.U. Of course in the 
case of such account stated action, the defendant is quite at liberty 
to prove that there was some mistake in his admission or that the 
debt was void for want of consideration or that the same was 
illegal The action for money for the use of another may arise 
where X requests Y to pay a certain debt owed by A'on JT’s behalf 
which ,s done by Y. On such payment by Y of the said debt there 
y an ^Pl^ation in law of a promise by Af to repay his money to 
T, irrespective ol the fact that there was no express promise by X 
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to refund the money. The case of an action for money had and 
received for the use of another may arise where X has paid money 
to Y either under a mistake of fact or on a consideration which 
has failed entirely or under duress or extortion or fraud. The mis¬ 
take of course must be ot fact and not of law and the extortion or 
compulsion must be illegal and not one under legitimate process of 

law. The failure of consideration has also to be complete and not 
partial. 

(5) Liability oj a person to whom money is paid , or thing delivered 
by mistake or coercion (S . 72). 

Illustration 


(a) A and B jointly owe Rs 101 to C. A 

not knowing this fact, pays Rs 100 over again 
amount to B. 


alone pays the amount to C, and B , 
to C. C is bound to repay the 


(b) « railway company refuses to deliver up certain goods to the consignee 

sum P h UP ° n a Payn, H nt0fai i!. ,I - C8al Char8C r ° r carriage - The consignee pays the 
sum charged ,n order to obtain the goods. He is entitled to recover so much of 

the charge as was illegally excessive. 

.. ti C> A P ^ ld . Sale ^ tax ,evied on his forw ard transactions in bullion. Afterwards 
the tax was declared ultra vires. It was held that A was entitled to recover the 

amount pa,d and that section 72 was wide enough to include a mistake of law * 

<d) A made an excess payment under the mistaken belief that it was the con¬ 
trolled price. Held that such excess could be recovered. 5 

(e) An insurance company through oversight paid the amount on a oolicv 

which had lapsed due to failure to pay premiums. Held that the insurance com- 
pany could recover the amount paid. 6 6 Com 

(0 An insurance company, in the mistaken belief that the goods insured had 

H 6 'd m St . r ^h ed Whe “ th6y had actually bcen s0,d > P aid ‘he amount on the policy. 
He t d that the company was entitled to recover the money.- P Y 

English Law — Mode of Formation 

The English law has divided contracts into three main classes 
as to the form in which they are to be entered into, viz. 

(1) Contracts of Record, 

(2) Simple contracts, and 

(3) Speciality contracts. 

(1) Contracts of Record are obligations which arise lhrou-h 
entnes ,n parchment rolls or records of a court of law. The most 
familiar type of th„ contract is a judgment of a court of record 
This jud gment depends as fa, as its binding force is concerned on 


4 

5 


Sales Tax Officer , Benaras v. Saraf , (1959) S C J 53 
Lakshmanprasad v. Kamalbai , 1960 Mad. 335 

6 Kelly v. Solar (1841) 9 M. & W~ 54 

7 Norwich v. P(ice, (1934) A.C. 45£/ l ^RMf& 
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the authority of the judge as distinguished from agreement between 
the parties. Frequently recognizances are also given by parties to 
judges and courts as representing the Crown. These recognizances 
promise to do some particular act or to submit to a fine or penalty 
such as an undertaking in a criminal charge to come for judgment 
if called upon or to pay a specific sum. These are also contracts of 
record. The record conclusively proves itself and admits of no 
dispute. 

(2) Simple contracts may be either oral, or in writing. They 
must be supported by consideration. 

(3) Speciality contracts in England are contracts which are 
required to be either written or printed, sealed and delivered, and 
if executed after January J, 1926, signed by the promisor if the 
promisor is an individual. They are known as “deeds” and do not 
require to be supported by valuable consideration. An instrument 
written, sealed and signed but delivered subject to a condition is 
called an “escrow”. Simple Contracts which must be in Writing in 
English Law: We have learned that certain contracts must be under 
seal in English law, e.g ., those made without consideration, or by 
corporations. These are speciality contracts. Other contracts are 
known as simple contracts. At Common Law, simple contracts may 
be in writing or by word of mouth, but by several statutes parti¬ 
cular kinds of contracts are unenforceable unless they are actually 

expressed in writing while certain others must be proved by written 
evidence of their terms. 


The following are some of the chief kinds of simple contracts 
which must actually be in writing: — 


0 ) 

( 2 ) 


( 3 ) 

( 4 ) 


Contracts of Marine Insurance. 

Negotiable Instruments—e.g., bills of exchange, promissory 
notes, cheques, etc. J 

Bills of Lading, 

Money-lending contracts whereby the borrower undertakes to 

repay money borrowed from a money-lender or to pay interest 
on such loan. 

Special contracts by which railway and canal companies are 

exempted from liability for loss of or injury to goods received 
for carriage. 

Indenture and Deed Poll: We have seen what a contract by deed 
happens to be in *,*//,* La W . It may, however, be added that the 
crm deed is applied also to an instrument by which property is 


( 5 ) 
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conveyed by one person to another. Tne most common form of 
such deeds is to be found in connection with leases of houses and 
lands or premises for business purposes. These deeds contain wbat 
are called convenants which are promises by one party of the deed 
to the other. In the same manner there is a mortgage deed between 
the mortgagor of property and the mortgagee. There may be a 
deed promising to pay the money for which no consideration has 
been given and in the case of such deeds where convenants are by 
one side only the party who makes these promises is the only party 

who signs, seals and delivers the instrument. In the case of deeds 

such as mortgage deeds or leases both the parties give promises to 

each other and thus all parties granting such convenants must sign 
seal and deliver. ’ 


Formerly the words indenture and deed poll had a peculiar 
significance. An indenture was made where there were more than 
one party. Here a number of copies had to be prepared to be kept 
by each of the parties to such a deed and in further preparation of 
the same, these deeds were cut or indented on the margin to 
correspond with each other and thus they came to be called 
indentures. Nowadays although this practice of indenting has 
disappeared, such deeds are still known as indentures. Where 
however, there was only one party making the convenants, natural |v 
only one deed was prepared and thus there was no necessity of 
indenting it. Such a deed was called a deed poll. 



SUMMARY 


Essentials of a Contract 


I. 


2 . 

3 . 

4 . 

5 . - 

6 . 

7 . 

8 . 

9 . 

10 . 


There must bean agreement. This involves two parties-one 
making the offer and the other accepting it. 

The parties must intend to create a legal relationship. 

The consent given or obtained must be genuine and free. 

The parties should have capacity to enter into contracts. 

The oW? e ?nf t »Jir USt ^ SUpported ^ lawful consideration. 
The object of the agreement must be lawful. 

The agreement should not be declared illegal or void 

The terms of the agreement must be certain and not ambitmou* 
or capable of being made certain. ® 

The agreement must not be impossible of performance 
The necessary formalities must be observed. 
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Classification of Contracts: Contracts may be classified according to 

I. Validity or Enforceability and 
II. Mode of Formation. 

1. Validity or Enforceability II. Mode of Formation 

I _ 

I I I I 

Void Voidable Illegal Unenforceable 

_ I _ 

( I . 

Void initially valid but 

ab initio subsequently void I 

i i r 

Express Tacit or Implied or 

Interred Quasi- 

Contracts 

1. Void Agreement 

An agreement not enforceable by law by both parties is said to 
be void. It is a nullity as it does not give rise to any rights and 
obligations. An agreement may be void ab initio or a valid agree¬ 
ment may subsequently become void. 

2. Voidable Contract 

An agreement which is enforceable by law at the option of one 
or more of the parties thereto but not at the option of the other or 
others is a voidable contract. Contracts made without free consent 
are voidable. 

3. Illegal Agreement 

Illegal agreements are those which are made in violation of a 
statute or the provisions of the general law. All illegal agreements 
are also void but all void agreements are not illegal. 

Difference between Void and Illegal Agreements 

The difference between an illegal agreement and a void agree¬ 
ment is that, 

(1) Collateral transactions become void in the case of an illegal 
agreement but not in the case of a merely void agreement and 

(2) No action can be had for recovery of payment made or pro¬ 
perty transferred in the case of an illegal agreement but such 
payment of property may be recovered by action in court in the 
case of a merely void agreement. 

-3 — 
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4 . Unenforceable Contracts 

An agreement may satisfy all the essentials nf i• , 

z°:r: bw ■? court is 

be stamped not oZTZsZlT ^ "«*” * 

Distinction between void and voidable 

any H*h?. uHderT'" 1 '"' “ “ ^ ,hird ^ -no. acquire 

.bir^a^i^'^'a-r^i^-^-^^i-p^iated. innocent 
repudiated. ** before it is sought to be 

neither 3 par'^can^force Itf ^ “° ° r therefore 

the parties has the opTi o n"to nuU ify 3 t^e ° b 1 ' ga 1 ' on s exist bu < «"* of 
Mode of Formation 

'■ wrmer When ,he ae " tm ‘ m iS f °'™ d ^ trords spoken or 

2 ' 1‘erred ”° ” 0,i >™ nsed bn, the agreement is 

nierred from crcumstances or tbe conduct of the parties 

■ bmVtt r: P ^rdi„^7„ c “ c v herc r °° *’■ •** 

be permitted enrich himseif a, the'e^en"' X'X,'*”" 0 ' 

^ II O C l 


3. 


Quasi Contracts 


,be 2:i:r:rr"'r b «■■ 

tract. The flowing ^ “"“era con- 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


Claim for necessaries sunnlied trs „ 

ing or on his account (S 68) Person incapable of Contract- 
Reimbursement of a Dersnn 

payment of which he is interested^e'J) 011 ^ dU ® by anothcr in 

Obligation of person enjoying non-gratuitous act (S 7 m 
Responsibility of finder of goods (S. 71 ) ( } 

bjTm i s take^or^nde/coercion™S°72)* S Paid ’ ° r thing de,iver ‘ d ’ 
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TYPICAL QUESTIONS 

1. Who can enter into contracts? State the essentials of a valid contract in 

brief. 

2. “An agreement enforceable by law is a contract”. 

Discuss the definition, bringing out the essentials of a valid contract. 

3. Write short notes on the following: 

(a) Voidable and Unenforceable contracts 

(b) Implied or Quasi Contracts 

(c) Void and voidable contracts 

4. Define a contract. What is the difference between void and voidable con¬ 
tract? Explain with an example for each type of contract. 

5. Explain transactions which are in the nature of contracts. 

6. (a) What are Void Agreements? 

(b) A, by misrepresentation, leads B erroneously to believe that 500 
maunds of indigo are made annually at A’s factory. B examines the 
accounts of the factory which show that only 40J maunds were being 

made. Thereafter, he buys the factory. Is the contract voidable on 
account of A's misrepresentation? 

7. Define Quasi Contracts and discuss the rights of parties to them. 

8. What are the main requisities of a valid agreement? 

9. The law of contracts is intended to ensure that what a man has been led 

to expect shall come to pass, that what has been promised to him shall be 

performed.” Discuss in the light of this statement the essentials of a valid 
contract. 


Chapter 4 


CONTRACTS 
Offer and Acceptances 


Definition of Agree 


II 


ent 


The Indian Contract Act defines a t agreenutu as* <{ Every 

promise and every set of promises forming the consideration for 
each other” [2 (e)]. 

It may also be defined as an offer and an acceptance by 
which two or more persons agree to do, or to abstain from doing, a 
particular act, i.e. 9 when a proposal is accepted, the proposal turns 
into a promise and an agreement is formed. 

The person who makes the proposal is the promisor and the 
person who accepts it is the promisee. 


Illustration 


When there are a set of promts forming the consideration for each other, 
the> promises are reciprocal as each party is the p.omisor as to the liability he 
undertakes and the promisee of the benefit he receives: eg A savs to B ‘'Will 
you buy my watch for Rs 300?” and B replies “Yes”- thor. , 

A being the promisor and B the promisee as regards A’s proposal to sell while B 
IS the promisor and A the promisee in respect of £’s promise to buy. 

Lighted Match Analogy 


In a very apt analogy 
relationship between offer and 


Sir William Anson explains the 
acceptance. He compares the offer 
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to a train of gunpowder and acceptance to a lighted match. As 
soon as a lighted match is thrown on a train ot gunpowder, there is 
an instantaneous explosion. The gunpowder by itself is inert or in¬ 
active, but it is the lighted ni3tch which causes the fusion resulting 
in a chemical reaction. So also, an offer by itself does not create 
any legal relationship between the offeror and the offeree. The offer 
by itself is inert, but as soon as the offer is accepted by the offeree, 
a legal relationship is established between the parties and the offer 
is converted into a promise which imposes an obligation on the 
offeror. The gunpowder might have lain damp or the train might 
have been removed, in which case the lighted match will not pro¬ 
duce the desired effect, namely, an explosion. Similarly the offer 
might be revoked before it is legally accepted so that no legally 
binding contract can be made. 

Definition of Proposal 

The definition of an offer or proposal given in the Indian Con¬ 
tract Act is ‘‘when one person signifies to another his willingness to 
do or to abstain from doing anything with a view to obtaining the 
assent of that other to such act or abstinence he is said to make a 
proposal” [S. 2 (a)]. 

An offer is therefore a communication made with the object of 
obtaining the consent of the person to whom the communication is 
made. 

Express and Implied Offer 

An offer or its acceptance or both may be made either by words 
(written or oral) or by conduct. However, in order to make a con¬ 
tract of this class, both the parties must be < ad idem' i.e . in absolute 
agreement as to what they are doing and if that is so and such an 
agreement is supported by consideration, there is a binding contract 
between them. 

When the intention is expressed in words, the offer or accep¬ 
tance, as the case may be, is said to be express but when the inten¬ 
tion is to he inferred from conduct or surrounding circumstances it 
is said to be implied. 

Illustration 

A offers to buy B's motor-car for Rs 5,000. B can accept this offer by sending 
the car itself. Here B 's acceptance is implied from his conduct. By running buses 
over certain routes the transport company impliedly offers to carry passengers from 
one place to another at a fixed rate and there is an implied acceptance of the offer 
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when an Intending passenger boards the b is. In such circumstances both the 
offer and its acceptance may be implieJ from conduct and no words need be used. 

General and Specific Offer 

An offer may be made 

(1) to a particular person, or 

(2) to a group or class of persons or 

(3) to the general public. 

An offer is said to be specific when it is addressed to a particu- 
lar person or to a specified group or class of persons. 

Illustration 

(a) A makes an offer to B, this is a specific offer made to a particular 
person, B. 

(b) A makes an offer to‘‘any student of the Bombay University”. This is a 
specific offer to a specified group or class of persons. 

When an offer is addressed to an unascertained body of persons 

even though it may be accepted by an ascertained individual, it is 
Known as a general offer. 

Illustration 


offer'u'noi 3 Pe ?° ( n advert,$es a reward to any person who finds his lost dog, the 
offer is not made to any part.cular individual though it is capable of being accep- 
■=d by ,hc P>Mi=„,„ in<llvidul , who find , dog ' a „ d c " Z P £ ° W *T 

S.r J°h n Salm 0 ^ calls a specie offer aa offer to an individual and 
a general offer an offer at large. 

Illustration 

The leading case on general offers is Car/ili v rv,,/ , • o , 
that case it was held that the proposal need not h H ° ‘ C Smoke Bal/ Co * In 
but may be made to the general public Jut i r o^ ° P ar(ic ular person 

person It would constitute an agreement,’ provided of cou^e aM * T 

dent to such acceptance are fulfilled Here th^ i r a con ‘ J uions prece- 

cal preparation called, “Carbolic Smoke Ball L" Pr ° Pa : ed a raedi * 

£ 100 reward to any person who should contract infln 6 lbed *' offerm g to give 
used the preparation three times daily for two week"”'' T h°etc after having 
stated that £ 100 was deposited with a panicular bank advert,semcnt a, *° 

the matter”. The plaintiff, Mrs. Carlin bought this ^ f show,ne i our ^nty In 
advertisements and used it in the manner and f« / nedlc | ne on (he faith of these 

theless contracted influeuza. It was argued o^ behalf' 0 ? * p -’ clfisd ' b jt neVer * 
notification of the acceptance should hav- h* behalf of 'he company that a 
and that the alleged offer was an arW Cn commun,care J to the company 
person could consider seriously. F l8vment or puff’ which no reasonable 

1 (1893) IQB 256 
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It was held that this was one of the class of cases where, as in the ca>e oi a 
reward offered for information or lor the recovery of lost property, no acceptance 
of the offer except the performance of the condition was necessary. Thus all the 
elements which are necessary to form a binding contract enforceable in law’ were 
there and that the plaintiff was entitled to £100 as stated in the advertisement. 
The above caje is important as it lays down and illustrates the following princi¬ 
ples: 

1. An offer may be made to the general public in which case it 
can be accepted by any particular individual. 

2. An offer which is made to the general public is not a mere “offer 
to treat” or an offer to negotiate but an offer itself which may 
develop into a binding agreement if it is accepted by any person 
who performs its conditions. 

3. An advertisement need not always be a mere invitation to offer 
but may in certain circumstances amount to an offer. 

4. The acceptance of a proposal should generally be communicated,, 
but since this provision is for the benefit of the offeror, the 
offeror may dispense with such notification. 

5. The mere extravagance of an offer or the mere probability that 
the promisor may be subject to several actions is no ground for 
exonerating a party from a contract which is otherwise valid. 

The same rule would apply to an advertisement offering a 
specific reward for a lost dog to the finder. 

Essentials of a Valid Offer 

it *- 

(1) An offer must be made with a view to obtain an acceptance. 

(S. 26) 

(2) An offer must be made with the intention of creating legal 
relations, otherwise it is no offer in the eye of the law. For 
example, a mere social invitation does not give rise to any legal 
relationship.- 

(3) The terms of the offer must be certain or capable of being made 
certain They must not be vague or ambiguous. 

If A offers to sell “my house” to B and if A owns more than one house the 
terms of the offer are uncertain and therefore it is not a valid offer. In on? c?se s 
where the offer was to take a le?se of a house for ihree years at £ 85 per annum, 
if the house was “put into thorough repair, and the drawing rooms handsomely 
decorated according to the present style”, it was held that the agreement was 
void on the ground that the clause in question had imported uncertainty into what 
might otherwise have amounted to a contract. In Montreat Gas Co. v. Vasey K 

2 Balfour v. Balfour (1919) 2 K. B. 571 
3 In Taylor v. Partington , (1*55) E. R. 128 
1 (1903) AC 595 


40 


Contracts: Off :r & Acceptance 


the plamtiff relied on a clause that if the company were satisfied with him as a 
customer, the company would favourably consiJer an application for renewal of 
the contract, but the court hel l that there was noihing in these words to create a 

legal obligation. In British Monophone Ltd., v. King & Record Manufacturing 

C °•' “ was held 'hat a n agreement to renew a contract "on terms to be hereafter 
agreed would not result in a contract. 

(4) An offer must be distinguished from (a) A mere declaration of 
intention and (b) A mere invitation for offers. 

(a) A Mere Declaration or Statement of Intention: If the state¬ 
ment is a mere declaration of intention naturally it has not been 

intended that it should be accepted and thus its purported accep¬ 
tance cannot constitute an agreement. 

Illustrations 

fa) Auction Cases: An auction sale of certain articles was advertised The 
plaintiff travel ed a distance to attend the sale in order to bid for the articles but 
on is arrival ne found that the sale was cancelled. He sued the auctioner for 

breach of contract on the ground that the advertisement was an offer made to the 

public which he had accepted by travelling to the place. The Court held that the 
acceptan«' n ^ * 3 dcclaraUon of intention an d that .here could not be an 

one whn mV 1 C o nVe u Sa * IOn 3 ^ at * 1er sta ted that he would give £100 to any 

“ d daU8h T ter W,th his consenf - Thc Plaintiff married the daughter 

words sooken'm “T"''- In a „ suit to c,aim ,he £l0 ° » was held that such "general 

s,a!emen ' of inten,ion and there,bre 

railway Time Toble. The question may arise whether statement in a 

m senee n , f ° 0,TCrS ’ a " d Whether ,he conduct ° r a " '"'ending 

acceDtance so “ CkCt ° n teDderins 'he proper fare, amounts to an 

bv h R ll A H 6 6 to sustain a claim for damages in case of refusal 

the ^ ent r L h mm '? at r '° ' SSUe 3 tiCket 11 » the tendering of the fare by 

u thC iS$Uing ° f " ie ticket by lhc Rai| way, which 

a n ?, .r, he ' d ,ha ‘ nnnonneements of an auction or of the 

statements amount to ftwld^ordeceit!*** * aCti ° nab ' e ° n,y ta T ^t provided the 

mere T H hUS i wh t ether * particuIar statement is an actual offer or only a 
mere declaration of intention is a question of fact which the Court 

alone can decide looking to the circumstances of the case. 

(b) An Invitation to Make an OfTW* An * 

r • , rr dn %jner - An invitation to make an 

off Thi diti r mUSt be d,st ' D 8 u ished from an actual 

disti nction again depends upon the intention of the 

5 (1935) 152 L.T. 589 

« Harris v. Nickerson, L.R. 8 Q.B. 286 
7 Weeks v. Tyhald, Noy 11 

* McMonus v. Fortescue (1907) 2 K.B 1 
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parties, which in doubtful cases can only be determined after consi¬ 
dering the nature of the transaction and the circumstances of the 
case. 

Illustrations 

(i) Invitation for Tenders: When tenders are invited for the supply of 
certain goods unless accompanied by words indicating that the goods would be 
sold to the highest bidder there is no offer from the party who invites the tenders 
but every tender is an offer and it is for the party inviting tenders to decide which 

offer if at all to accept. 9 

(ii) Price List , Catalogue , Goods Displayed in Shop Window: On the same 
principle it has been held that a price list or catalogue, or goods displayed in a shop 
window with price tags on them, are not offers for sale by the shopkeeper but are 
only an indication of the shopkeeper’s intention to consider offers from members 
of the public. Thus they are so many invitations to the public to offer which may 
or may not be accepted. Tn one case certain articles were displayed in a self-service 
shop on shelves with price tags on each article. A customer pickel up some of 
these articles and went to the cashier who totalled the prices and accepted the 
amount. It was held that when the cus'omer picked up the articles from the shelves 
it constituted an implied offer to buy articles and not an acceptance of the shop¬ 
keeper’s offer of sale 10 

(iii) Request for Quotations: Similarly, a request to send the lowest quota¬ 
tion does not constitute an offer. Tn Harvey v. Facey l \ there were three telegrams 
as follows: 

1. Harvey to Facey: “Will you sell Bumper Hall Pen? Telegraph lowest price, 
answer paid”. 

« 

2. Facey to Harvey: “Lowest price for Bumper Hall Pen £900”. 

3. Harvey to Facey: “We agree to buy Bumper Hall Pen for £ 900 asked by 
you”. 

There was no reply to the third telegram When Harvey sued Facey it was held 
that there was no contract. There had Icon no offer until the third te’egram but as 

there was no reply, the offer could not be said to be accepted and therefore there 
could be no contract. 

(5) Offer Must be Communicated: Every offer must be communi¬ 
cated, otherwise it may be very difficult to know whether the 
parties are of the same mind. This is true of specific as well as 
general offers. The communication of an offer is complete when 

it comes to the knowledge of the person to whom it is made 

(S. 4). 

Illustration 

In Lafman Shukla v. Gourl Dutt 12 the defendant sent the plaintiff, who was in 
his s ervice, in search of his missing nephew. Subsequently, the defendant anno- 

* Spencer v. Harding , L.R. 5 C P. 561 

10 Pharmaceutical Society of G. B. v. Boots Cash Chemists (1952) 2 All. E R 456 

11 0 893) A.C. 552 

” (1913) 11 A.L.J. 489 
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imced a reward for information relating to the boy, but before the plaintiff knew 
of the announcement, he had found the boy. In a suit to recover the promised 
reward the court observed that there can be no acceptance unless there is a know- 

nl»?n,°J* th ,? ? ’ u U ‘ preferred to rest ils de ^i°n on the ground that it was the 

plaintiff s duty as the servant of the defendant to search for the boy. 

Communication and Acceptance of Special Conditions 

The general rule of law is that where an offer contains on the 

face of it the terms of a complete contract, the acceptor will not be 

. ky any other terms intended by the offeror to be included 
in it. 


Cases frequently arise where, in cases of contract, special condi- 
ions are printed at the back of the document, which conditions one 
party attempts to make binding on the other, e.g., a ticket or a pass 
avinga Dumber of conditions on the back of it. How far these 
conditions are binding will depend on whether or not the person 
taking such a ticket had notice of the conditions or could have had 
notice by exercising ordinary intelligence. This rule would apply to 
a consignment note or a cloak room receipt on the back of which 
conditions are printed. However, if the party can prove fraud or 
satisfy the Court that the conditions, as printed on the face of the 
ticket, were not clear or were misleading, he will succeed. 

To summarise, in such cases, 

(1) i where the party receiving a written or printed document 

knew the conditions contained in the document, he will be bound 

(2) if he did not know of the writings contained in the docu- 

men but the opposite party had given sufficient notice to him that 

the document contained such conditions, the receiver will be bound 
by it; and 

(3) if the document with conditions was handed after the con¬ 
tract was completed, it would not be binding at all. 

f a ,/^ n0 f tiC r a V° thCSe Special cations must be given on the 

notice on thiTVc y f P ? ntin8 ln such a manner as to give reasonable 
document 3S ‘° the conditions at the back of the 

Illustration 

Of itmTe effec,l e ; t e ,L he ^ ' he Words printed in red letters on the face 

hat the same was issued subject to the conditions at the back, it 
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was held that it was no excuse that the conditions were in the French language 

because the plaintiff had sufficient notice as to the conditions and it was his duly 

to make himself acquainted with them. 11 

The acceptance of a document without protest amounts to a 
tacit acceptance of the conditions assuming them to relate to the 
matter of the contract, and to be of more or less usual kind. But 
any conditions contained merely on a voucher or receipt for the pay 
ment of money will not be binding on the person receiving the 

voucher or receipt. 1S 
Cross Offers 

A offers to sell a particular commodity to B. Ignorant of this 
offer by A , B sends an offer to buy the identical commodity from A 
on the same day. Both these letters cross each other in the post. It 
was held that the two letters were only cross offers and neither of 
the two con be called an acceptance of the other and therefore there 

was no contract. 16 

Continuous or Standing Offer 

If an offer is given to supply a certain class of goods within the 
year at a certain price upto a certain quantity, or even upto any 
quantity ordered, it is not an agreement but only a standing or 
continuous offer. The agreement is brought into existence every 
time the other side orders quantities at that price and thus accepts 
the offer. 

Illustration 

When A agrees to supply coal to B at a certain price upto a certain quantity 
which may be required during the year it is not a contract but a standing ofTer 
unless B binds himself to take a certain quantity. A can withdraw his oiler other¬ 
wise for the quantity that may not have been ordered at the time. If, however, B 
undertakes not to send orders for coal to any other person than A during the year, 
there is a binding contract. Another example of a standing oiler is a “promise by 
a banker to discount a person’s bills of exchange upto certain limit. 

Promise To Wait 

With regard to an offer or proposal it sometimes happens that 
the proposer prescribes a particular date on or before which his 

11 A faekillican v. Compazine dz Messageries A faritimes cle France (1889) 
6 Cal. 227 

14 Crib and v. G.E.R. Co. (1920) 3 K. B. 689 

15 Chapleton v. Barry (1940) K.B. 532 

16 Titm v. Hoffman & Co., (1873) 29 L. T. Ex*. 271 
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o cr tray be accepted. S n -h i pmrrvse to wait is, however, not 

meting on the proposer unless he gets some benefit, i.e , considera- 

un for keeping {he offer open, and may be withdrawn before the 
expiration of the lime promised. 

Illustration 

^ haS a horse to scI1 and offers it for sale to B for Rs 800, promising at the 
time that lie would wait for two days. Before the expiry of these two days^ 

hor CC * S a' tG w ^ om ofTers die same horse and C accepts the offer, takes the 
T C * 3n P a - V ' die money. A immediately communicates to B his revocation and 
_ j a ; e :°^on reaches B before B accepts the original offer. A's act is quite in 

^ l* as posted his le.ter of acceptance before receiving A 9 s revocation, 
will Ce ^ tance ,s binding on A , and A will have sold his horse twice over, and he 
aNC *° ^ a ^ dnrna S e s to one of the parties lor not keeping the contract. 

Revocation of Proposal 

A proposal may be revoked at any time before the communi¬ 
cation of its acceptance is complete as against the proposer but not 
afterwards (S. 5). 

Illustration 

of *™ Pr0P0Se I by le,,er Sent by posr ’ lo se " his house ‘o B ani B posts his letter 

letter rf P anC? ‘ 4 may revok - h,s o(Ter provided it reaches B before B posts his 
tetter of acc-piance but not afterwards. 

The revocation of an offer or proposal may he made in one or 

more of the following ways according to Section 6 of the Contract 


(1) 

( 2 ) 


(3) 


( 4 ) 


By communication of notice of revocation by the proposer to 
the other party. 

Bv the lapse of the time prescribed in the proposal for its 
acceptance or, where no such time is prescribed, by lapse of a 
onable time, without communication of the acceptance For 
example, where an allotment of shares was made on 23rd 

, ° an a PPBcation made on 28th June it was held that 

. e ° ‘ y lapsed as it was not accepted within a reasonable 

time. 

By the failure of the acceptor to fulfil a condition precedent to 
acceptance 

f* .‘J® 8 /* 1 ° r insanit y of Proposer, if the fact of his death or 

Zee JnT S r T, kn ° Wled «' i of the acce Ptor before accep- 
!nc!‘ f 8 u 7 the death of either P art y b ^ore accep- 

insanitv of^h ' * ° T ° lapse and supervening (subsequent) 

, he P ro P° ser does not revoke the proposal as there a 
lunatic s agreement is voidable and not void 
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The revocation oj a proposal is complete only when the person 
to whom it is made comes to know of it before accepting it, but as 
against the person who makes it, when it is put into a course of 
transmission to the person to whom if is made so as to put it out of 
the power of the person who makes it (Ss. 4 & 5). This is because the 
person who has made an offer must be considered as cominuously 
making it until he has brought to the knowledge of the person to 
whom it was made that he has withdrawn it. For example, A revokes 
his proposal by telegram. The revocation is complete against A 
when the telegram is despatched. It is complete as against B when B 
receives it, provided of course B receives it before or at the moment 
he posts his letter of acceptance but not afterwards. 

To put it briefly, an offer may be revoked at any time before 
acceptance. 


acceptances 

Definition of Acceptance 

When the person to whom the proposal is made signifies his 
assent thereto, the proposal is said to be accepted. A proposal when 
accepted becomes a contract [S. 2(b)]. Thus the offeree’s assent is 
the manifestation of acceptance. 

Who May Accept 

Acceptance must be by the offeree i.e.> only the person to whom 
the ofLr is made may accept it. The principle is plain, for no man 
can give himself a contractual right by interposing in an offer which 
was not intended for him. 


Illustration 

In Boulton v. Jones 11 A sent an order to B with whom he had an account and 
a right of set off. C who had just then taken over B 's business got the letter 
addressed to the old firm, accepted the offer and sent the goods, without informing 
A that the firm had changed hands. B sued for the price of the goods but A refused 
to pay on the ground that he had sent the order to B with the intention of setting 
off the debt due by B against the price of the goods. Held that there was no 
contract. 


Essentials of a Valid Acceptance 


(1) Acceptance Must be Communicated: lust as offers have to be 
communicated, acceptances also should be communicated because a 
mere mental acceptance is no acceptance . 


17 (1857) 157 ER 232; 115 R.R. 695 
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The communication of an acceptance is complete. 

(a) as against the proposer, when it is put in a course of trans¬ 
mission to him, so as to be out of the power of the acceptor; 

(b) as against the acceptor as soon as it comes to the knowledge 
of the proposer (S. 4). 

When the agreement is made between parties in each other's 

presence the acceptance is communicated immediately it is made and 

both parties are bound at the same time but agreements are now 

often made by correspondence through the post, by telegram, cable, 
telex and telephone. 

Illustration 


A makes an offer or proposal to B by a letter sent by post to sell a house to 
at a certain price. The communication of the proposal is complete as soon as 
the letter reaches B. If B wishes to accept this proposal and replies by letter accep¬ 
ting it, this acceptance becomes complete and binding on B, the acceptor, as soon 
as the letter reaches A, the proposer. It becomes binding on A, the proposer, 
when it is put in a course of transmission to A, so as to be out of the power of B. 
Thus it will be seen that during the time the acceptance is on its way, the receiver, 
i.e. the proposer, is bound but not the sender i.e. the acceptor 


In the case or an agreement made by telephone 18 it has been held th it the 

parties are treated in all respects as if they were in each other’s presenc • An 

agreement made by teleprinter,' 8 however, is not concluded until notice of accep- 
tance is received by the offeror. 


Thus the rule of law is that an agreement is made when the accep¬ 
tance is communicated. Communication of acceptance really means 

that the offeree has done the requisite thing as indicated by the offeror. 

Illustration 


If the offeror expected to be informed of the acceptance, there will be no 
acceptance until he is informed, and “where the circumstances are such that 
according to the ordinary usages of mankind, the post might be used as a means of 
communicating the acceptance of an offer, the acceptance is complete as soon as it 

reaches^he off acce P ta »«. though correctly addressed, never 

reaches the offeror. If the acceptance is misdirected through the fault of the 

acceptor, it will not be considered to have been regularly put in course of t.ans- 
mission and consequently would not be binding on the proposer «. o where in¬ 
stead of writing, “Bombay” in the address the acceptor, or his clerk wrifs 
•Madras . But if the proposer himself gave a wrong and that address was used by 
the acceptor the acceptance would be regular. It should, however be noted tha^ 
delivery of the letter of acceptance into the hands of a postman Is not the sante 
thing a, posting a letter because it i s not the business of a postman to re^.ve 

I! f“Z?Lm l ZT S p Gir i har,a ' Parsh °“°"' d °° & Co., A.I.R. 1966 S.C. 543 
Eff tO S Ltd ■ v ’ M ‘les Far Eastern Corporation, (1955) 2 A E R 493 

,0 Henthorn v, Fraser (1892), 2. Ch. 27, 33 ' K * 493 
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letters for the post beyond his ordinary duty of collection. When an agreement is 
made by letters sent by post, the agreement is made at the time and place the letter 
is posted. 21 

In Brogden v. Metropolitan Railway Co.* 2 a draft agteement to supply coal 
was approved by the minager and put in a draw’er. Through oversight it remained 
in the drawer atd was never sent to ihe solicitors for the completion of a formal 
contract. It was held that since the communication of the acceptance was not 
made, there was no concluded contract. As we have already seen a mere mental 
acceptance is no acceptance in the eve of the law. 


Communis utiun may be Waived by the Offeror 


Although it is essential for an acceptance to be communicated 
to the offeror since this rule is for the benefit of the offeror he may 
waive such communication to himself. Such waiver may be inferred 
from the offeror prescribing or authorising or suggesting a mode of 
acceptance which does not involve actual communication to himself. 
For instance, if the offeror states, “If you mean to accept my offer 
inform B or hang out a flag, or fire a gun”,—in all these cases if the 
offeree acts accordingly, the acceptance in the manner authorised 
turns it into a contract, irrespective of the offeror’s actual know¬ 
ledge of such acceptance. We have already seen how in Carliil v. 
Carbolic Smoke Ball Co's case 28 the company was deemed to have 
waived its right to communication of acceptance by indicating what 
the offeree should do and hence performance of the prescribed 
conditions was held to amount to a valid acceptance. 

It must, however, be remembered that, silence cannot be prescrib¬ 
ed as the mode oj acceptance . 2 * 

Illustration 


When A says to B , “If I do not hear from you by the end of the week, I shall 
take it that you have accepted my offer” no acceptance can be assumed by the 
silence of the offeree because otherwise the ofTeree would unnecessarily be compel¬ 
led to reply even when he does not wish to enter into a contract. 

(2) Acceptance must be Absolute and Unqualified: An acceptance in 
order to be binding must be absolute and unqualified and according 
to the exact terms of the offer. There are four circumstances under 
which a purported acceptance will not be binding. 

(a) Acceptance with variation of terms 

(b) Acceptance with addition of terms 


Kamhetti Subbiah v. Katha Venkataswamy ('190)1 27 Mad »ss 

M (1*77) 2 AC 666 ’ 333 

” (1893) 1 Q.B. 256 

“ Fell house v. Bindley 11 C.B., N.S. 869 
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(c) Acceptauce subject to a forma] document 

(d) Grumbling assent. 


* cce P tan e w,t/l variation of terms: A variation from the terras 
of the offer, however slight, will not give rise to a contract and may 

amount to a mere counter offer which the original offerer mayor 
may not accept. J 


Illustrations 


If A offers to purchase certain goods from B, delivery to be given on April 7 
and B writes back saying that he will deliver the goods on April 14 there no 
concluded contract because TTs letter, having varied the terms of the offer is to be 
tegardedas amete counter ofler and not an acceptance of the original offer” 
Slmdary.'f^saystoz?, “! offer to sell my car for Rs 5,000”, and B replies. 

offer PU ' uiaSC “ '°' Rs 4,500 there IS no acceptance but only a counter 


However, a mere variation in the language which does not involve any diffe¬ 
rence in substance will not matter.” J a,ne ^ 


In one case an offer or proposal was sent for “'good” barley by A and B acccD- 

t Kt? Kr r b “' -«™-- bar' “InlS Sf 

"good” and "Una- ba.lev respet "t“y' “oM 'LfV "Tj 
,, v vciy sroocl tor two different ou'iliries- if 

same prince"" thl a off T 7 * f" T CP ' anCe ° f tha ‘ which "« offered.' On the 

Place deWvev ato f T , ^ g °° ds shol " d be de,ivcrcbi at a particular 

place delivery at some other place is no performance of the agreement In one 

case A offered to sell land for £280. B replied accenting th„ n 1 , • 

chpmip fnr « \ rtmm.'c* „ ♦ , p ea accepting the offer and enclosing a 

cheque for £8) promising to pay the balance by monthly instalments of £Sn ft 
was held that there was no contract because the oir.-r ^r / sla,ments of £5 °- lt 
unqualified manner.” °' rCr °' A was not acce P ,ed ,n a " 


(b) Acceptance with addition of terms: Where the offer is purport¬ 
ed to oe accepted but fresh terms ate added, it is no acceptance and 
therefore no contract until the additional terms are agreed to by the 

offeror.- For example acceptance with the addition oi a date for 
payment was held to be no acceptance. 30 

(c) Acceptance subject to a formal do.umcnt: Sometimes the 
acceptance ,s accompanied by a statement that the acce^or desirel 
the offer to be put some formal shape. This will not of itself render 

be aggeemen, a'.gad, made unenforceable - ,he question Is one of 
intention -1 ft tie intention is that the agreement shall ultimately be 

K 7 _ f 1 r * 


15 Jorcien v. Norton (1838) 150 6. R. 1382; 51 R R 508 
* V J" on °/ India v. Bahulal A. I. R. (1968) Bom *294 
Hey wort h v Knight (1864) 144 E. R. 120; 142 R.'R. 855 
Neale v. Merrett (1930) W. N. 189 

59 Sree Meenakshi Mills Ltd Madum v a 

30 Neale v. Merrett (1930) W.’N. 189 Ana ’<'amma Iyer ( 1930) Madura 654 
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reduced to writing and that it shall not be binding until that has 
been done e.g. ‘'this agreement is made subject to the preparation 
and execution of a formal contract,” there is no contract until the 
agreement has teen put into writing. If, however, the intention is 
merely to preserve a memorandum of an agreement already verbally 
made, there is a contract as soon as all the terms which are to be 
put into writing are agreed upon. 

It may be noted here that when, after an offer and acceptance, 
either by word of mouth or by writing, an additional tormal agree¬ 
ment in writing is entered into by businessmen in a separate docu¬ 
ment signed by the parties, the formal agreement becomes the agree¬ 
ment of the parties, but if no such formal agreement is entered into, 
the offer and acceptance and all other negotiations leading to the 
acceptance remain the evidence of agreement between the parties. 
But where there is a formal agreement made and signed, all corres¬ 
pondence that may have taken place before the signing of the formal 
agreement will cease to be operative and cannot be brought into 
evidence in case of dispute, but the parties will have to fight their 
case on the construction of the language of the formal agreement. 
In other words the formal agreement in such a case becomes the 
final agreement of the parties in the eyes of law. 

(d) Grumbling assent: According to Pollock, 51 where the acceptor 
grumbles at the terms of the offer but nevertheless accepts, such 
grumbling assent will be a good acceptance provided the dissatisfac¬ 
tion stops short of dissent. 

(3) Acceptance must he in an Usual and Reasonable Manner: Section 
7 (2) further lays down that the acceptance should be expressed in 
some “usual and reasonable manner” and it further states that if 
the proposer “prescribes the mariner in which it is to be accepted” 
then the acceptance must be made in that manner. 

Illustration 

If a proposal is received through the post in the usual course it will be taken 
for granted that the acceptance in the “usual and reasonable manner’ 4 may be made 
by a letter in reply, through the post, within a reasonable time. If, on the other 
hand, the proposer in ihis letter has asked for an acceptance by wire, the “prescri¬ 
bed manner in which it should be accepted”, is by wire but if the proposer docs not 
insist within a rejsonable time that the proposal should be accepted in the prescri¬ 
bed manner, the proposer Is bound by the acceptance made in any usual or reasoa- 
able manner. 

In short, the acceptance should be either, 

(1) In the prescribed manner 9 or 

31 Pollock on Contract, page 10. 

-4 — 
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(2) If the offeror has 
impliedly, any mode 

reasonable manner . 


not prescribed either expressly or 
of acceptance, then in the mujl and 


(4) Acceptance Most be within a Reasonable Time: If the proposer 
has prescribed a time within which the offer should be accepted it 
must be accepted within the prescribed time otherwise there will be 

be fu° ^° f acce P tance stipulated, the offer must 

pe within a reasonable time, otherwise the proposal lapses, 

after * b£ ° fany fUrthCr effeCt aDd Cannot be acce P ted ‘here- 


or is revoked. Wo 


dene^.n 18 ,r reaSODable tirne is a question of fact and would 
depend upon the circumstances of each case. 

In short, the acceptance must be either, 

(1) Within the prescribed time, if any,’or 

(2) Within a reasonable time. 

wUhouTa^X^"? ^ ^ , An ° ffer: There caQ be »o acceptance 

valid if it i« j h °r exa “P le ’ an allotment of shares will not be 
valid if ,t is made before the allottee has applied for them 

AcctlTT": M “f * Be /° re tbe ° ffer lapses or is Terminated: 
hasalreidv. 7* u ** existin « offer - Therefore if an offer 

ta.ce ZtV'Too effect” " VOked ° r rej ° C1Cd a 

shall^now^M^ovv dy SCtD how an offer ,a Pses or is revoked. Wo 
snail now see how an acceptance may be revoked. 

Revocation of Acceptance 

communic^tto^of^he^ a ° acce P* ance raa y be at any time before the 

communication ot the acceptance is complete as against the accen- 

tor but not afterwards (S.5). 8 tne accep 

Illustration 

A proposes by a letter sent by nost tr» c<*ii u* u 
posal by letter sent by post. B may revoke h • >S housc to B > B acce Pts the pro- 
the moment when the letter commi . IS . acce P la nce at any time before or at 

other word., fl may «voki"i,“^r„^K 8 '! , reaches ^-no, af.erward,. In 

binding on him. B, when the telegram *. ThU ^ SUCh a revocation is 

telegram reaches him before the letter of acceptance. 6 a " d A wben thc 

rore r c a 0 r p ' ance is i,revocab '' ^ 

telegram of revocation reaches the 7, acceptan ° e even though the 
arrives. proposer before the acceptance 


comm 




Contracts: Offer & Acceptance 



SUMMARY 

Offer + Acceptance ® Agreement 


OFFER OR FROPOSAL 


Definition of Offer or Proposal: The Indian Contract Act 
defines a proposal in the following words: 

“When one person signifies to another his willingness to do or 
to abstain from doing anything, with a view to obtaining the assent 

of that other to such act or abstinence he is said to make a proposal” 
[S. 2(a)]. 

Classification of Offer or Proposal 


OFFER 



Express 


made in words 
spoken or 
written 


Implied 

I 

inferred from 
circumstances 
or conduct 


Essentials of A Valid Offer 



Specific General 

I . .1 

to a particular to an indeterminate 
person number of persons 

or to the public 
at large 


1* It must be made with a view to obtain an acceptance. 

2. It must be intended to enter iDto legal relations with the offeree. 

3. It must be certain and not vague or ambiguous or capable of 
being made certain. 

It must be communicated to the offeree. 

Special Conditions 

!• If the other party knows of the special terms he will be bound. 

2. If he does not know, they must be brought to his notice. 

3. If a document is handed over after the contract is complete the 

person receiving it will not be bound by any special conditions 
1 11 

4 ‘ 6"?. c ?“ dltion * mer ely stated in a voucher or receipt will not 
be binding on the receiver. V 


Cross Offers 

othei^an < H 1 tk W ° * dent ' ca l offers are made by two persons to each 
reL ded d ^ y Cr ° SS Gach ° thsr in the post * neither of them can be 

Si“ or th ' ° ,hcr so ,lm thsrc is "« «»<««. 
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Continuous or Standing Offer 

An offer to supply a certain type of goods during a particular 
period at a certain rate is not an agreement but a standing offer. 

The agreement is brought about every time a specific order is placed 
the order being the acceptance. 9 

Promise to Wait 


Where the proposer promises to wait for the acceptance up to a 
particular date f he is not bound to wait unless he has received some 
consideration for that promise. He may withdraw the offer before the 
date mentioned but he will be bound by an acceptance made before 
the prescribed date if he does not communicate his revocation in time. 

Revocation of Proposal 


1. 

2 . 

3. 

4. 

5. 

6 . 


By communication of notice of revocation of the offer to the 
offeree. 


By lapse of the prescribed time. 

By lapse of a reasonable time when no time has been prescribed. 
By not being accepted according to the prescribed or usual mode. 
By noQ-fulfiiment of a condition piecedenl to acceptance. 

^know^M. insanity of the offeror provided the offeree comes 
to Know ol it belore acceptance. 


ACCEPTANCE 


DefioUion of Acceptance; The Indian Contract Act defines an accep- 
tance in the following words: ” 

When the person to whom the proposal is made sisnifies his 
acceptance thereto, the proposal is said to be ac“epted ! ®?S 2 (b)j 

nfferlr yhir lt fH^ rt ff hen th ?. offe l ree communicates his assent to the 
offeror th?t the offer is said to be accepted. 

"ce pl M ,K ACCeP ' : °°' J ' ,be pe,so " to whom offer is made may 


Essentials of a Valid Acceptance: 

1. Acceptance must be co r municated 


en.er A i™o%"ViLdi^?™ n emem n i > hfeff‘ an “ ,h,!refor ‘ : 

acceptance. 8 agreeraent the offeree must communicate his 

accep«“e r e d i° 8 cimil« e ,e lndia ° C °" tract Act - “«■« communicaHon of 
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(a) as against the proposer , when it is put in a course of trans¬ 
mission to him, so as to be out of the power of the acceptor; 

(b) as against the acceptor , as soon as it comes to the knowledge 
of the proposer (S. 4)”. 

In other words, 

(a) The proposer is bound by the acceptance as soon as the 
acceptance is sent by the offeree but 

(b) The acceptor is only bound by his acceptance when it 
reaches the proposer. 


Communication of Acceptance May be 


fjA 


ff 


'dived by the Offeror 


The rule which requires an acceptance to be communicated is for 
the benefit of the offeror; therefore he may waive (give up) this right. 

The offeror will be deemed to have impliedly waived his right to 
communication of the acceptance if he indicates any other particular 
mode of acceptance. 

2. Acceptance must be absolute and unqualified and in accordance 
with the exact terms of the offer. 

Examples of qualified acceptance: 

(a) Acceptance with a variation. 

(b) Acceptance with addition of terms. 

(c) Acceptance subject to a formal document. 

3. Acceptance must be after an offer and not before the offer is made, 

4. Acceptance must be before the offer lapses or is terminated. 

Revocation of Acceptance: 

An Acceptance may be revoked at any time before the communi¬ 
cation of the acceptance is complete as against the acceptor but not 

afterwards (S 5). 


TYPICAL QUESTIONS 


1. Write notes on: 

Offer, Invitation for an Offer and Standing Offer. 

2. “Offer creates no legal rights until acceptance but may lapse or be 

revocked.” 

Discuss briefly the law as to lapse and revocation of offers. 

3. (a) A, a smoker, saw a pipe in the shop window of B, a tobacconist, 

marked “cash price Rs 30’\ A enters the shop, puts Rs 30 on the 
counter and demands the pipe. B refused delivery and handed back 
Rs 30 to A. — Discuss. 
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(b) C advertised in a newspaper that he would pay Rs 100 for the supply 

of certain information. D supplied the information. Can he claim 
the Rs 100. 

(i) if he has read the advertisement? 

(ii) if he had no knowledge of the advertisement? 

4. B offered a house for sale. .V offered to buy it for Rs 5,000. B replied: 
“As you know I paid Rs 5,250 for it. I think your offer is a bit of cheek but I will 
accept Rs 6,000 for a quick sale”. X wrote: “I will buy your house for Rs 6,000. 

Please let my solicitors see the title deeds” B replied: “My last letter was’not 

intended to be an offer but an invitation to you to make an offer. I do not accept 
your offer”. What are the rights of X ? 

5. When is communication and acceptance of a proposal complete? Can 
acceptance be made without express communication? 

u n Jones . ls thinkin 2 of buying Smith's car. Smith says to Jones on Monday 
I shaM definitely keep my offer open to sell you the car for £ 150 until Thursday 

evening”. On Thursday morning, Jones receives a letter from Smith saying that: 

Smith has changed his mind and now wants £ 175. Jones rings up Smith and says 

that he will buy the car for £ 150. Is there a contract between Smith and Jones? 
Give reasons. 


7. Your firm telegraphs to Jones: “Will you sell us your Coventry factory? 

Iowest cash price ” Jones replies: “Lowest price for Coventry factory 

r * Y ° ur firm tele & ra Phs: “We agree to buy your Coventry factory for 

£ 5,500 quoted by you”, fs there a complete contract? 

% 

8. D writes to E a letter offering to sell E certain goods for £ 40 and asking 
* to reply by post. On receipt of the letter, E writes a reply accepting D's offer 

and posts it. The letter never reaches D, who after waiting three days sells the 
goods to F. Has E any remedy against £>? 


9. How far is actual “Mental knowledge” necessary in (a) Offer (b) Accep¬ 
tance of an offer, (c) Revocation of an offer? 

10. When can an acceptance he revoked? A proposes, by letter, to sell a 
ouse to B at a certain price. B accepts A's proposal by a letter, sent by post. 

a. erwar s revo es his acceptance by telegram which is received by A after 
receipt of the letter of acceptance. Is there any contract? Will it make any diffe- 

reached*him'’ 3nSWer ' f A had received the revocation before the acceptance 

i- 1 *f° W .' S 3n ° ffer made * revoked and accepted? What rule 3 apply when 

an offer is made through the Post Office and over the telephone? 

(b) A promises to purchase from B all of B's glass jars at Rs 2 per jar and 
B promisesi to sell all that A wants at that price. Before A places any order for 

Advi^B. W “ hdraWS h ' s promise and A sue *> him for breach of contract. 

„„„ * mere men,al acceptance not evidenced by words or conduct is in the 

eyes of law no acceptance. Comment. 



Chapter 5 


CONTRACTS 

Free Consent 


Thb essence of every agreement is that there ought to be free 
consent on both sides. Here both the parties must agree upon the 
same thing, in the same sense. 1 For example, if two persons enter 
into an agreement concerning a particular person or ship and it turns 
out that, misguided by a similarity of name, each had a different 
person or ship in mind, no contract would exist between them.- 

Section 14 of the Indian Contract Act lays down ruies which 
state that there cannot be free consent where there has been— 

(1) coercion according to Section 15, 

(2) undue influence according to Section 16, 

(3) misrepresentation according to Section 18, 

(4) fraud according to Section 17, or 

(5) mistake of certain types, as laid down in Sections 20, 21 
and 22. 

We shall now deal with each of these in detail. 

*S. 13 

* Raffles Wichelhaus (1864), 2H, & C 906 
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COERCION 


Definition 


Coercion is defined by Section 15 of the Act as the committing, 
or threatening to commit, any of the acts forbidden by the Indian 
Penal Code, or the unlawful detaining, or threatening to detain, any 

property to the prejudice of any person whatever, with the intention 
or causing any person to enter into an agreement. 

From an analysis of the definition any of the following acts 
would amount to coercion. 5 

Code The committing of any act forbidden by the Indian Penal 
Illustration 

.gre™, ".“h hTm OU "" n * ln ' imlda,i ™’ » *> 

Code' A ' hreal IO co “ mit a “ y act fofWdden by (be Indian Penal 


Illustration 

manager oT/^\ S e^af Sta H B l [ B does not si £ n an agreement to employ A as the 

=sr ^- - - 

3. The unlawful detaining of any property. 

Illustration 

principal agreed^o^teMemei'f r^' b °° ks of :!CCOunf his principal unless the 
tocor'on ' ,OfaCC0Un * S - 11 was held that the threat amounted 

4. An unlawful threat to detain any property. 

Illustration 

unde^SoTtTvenYing 3 th:Temm C ? r‘° ad ° P * 3 ^ by her **“*■**•• Natives 
was held that the ^dop^'io^ couw'he'^'f °!i crernat ' or> of her husband’s body. It 

d-d body _V 

r-'ns de is ~ io 


2 Muthiar V. Muthu Karuppa (1927; SO Mad. 786 


Illustration 


# 


A , on board an English ship on the high seas, causes B to enter into an agree¬ 
ment by an act amounting to criminal intimidation under the Indian Penal Code. 
A afterwards sues B for breach of contract at Calcutta. A has employed coercion, 
although his act is not an offence by the law of England, and although Section 5C6 
of ihe Indian Penal Code was not in force at the time when or place where the 
act was done. 


This definition is wider than the English term “Duress” which 
is defined by English judges as either actual or threatened violence 
or illegal imprisonment inflicted or threatened by a party to the 
contract against the other party or any of his own relatives in whom 
he may be most interested such as wife, parent or child. It should 
be noted that ia the case of duress the act must be against the person 
and not against property.. 


2. UNDUE INFLUENCE 


“The equitable doctrine of undue influence has grown out of 
and been developed by the necessity of grappling with insiduous 
forms of spiritual tyranny and with the infinite varieties of fraud.” 4 
Its purpose is the protection of weak persons against those who are 
in a position to dominate their will. 


“Undue Influence” is defined by Section 16 of the Act as an 
influence exercised by one party on the other where the relations 
subsisting between the parties are such that one of the parties is in 
a position to dominate the will of the other and uses that position 
to obtain an unfair advantage ov.r the other. 

This is the general rule and the section states further that a 

person is deemed to be in a position to dominate the will of another 
where 

(a) he holds a position of real or apparent authority over the 
other, or 

(b) where he stands in a fiduciary position to the other, or 

(c) where the contract is entered into with a person whose 
mental capacity is temporarily affected by reason of age, 
illness or mental or bodily distress.^ 

Our Ac' in the case oi undue influence goes so far as to say that, 
cie to the court the contract seems unconscionable and the court 
ndstha t one o f the parties is in a position to dominate the will of 

Lord Lindley in Allcard Skinner (1887) 36 Ch. D. L 145 
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the other, the law throws the whole burden of proving that such a 

contract was not induced by undue influence on the person in the 
/"dominating position above referred to. 

Both in case of coercion and undue influence the contract is 
voidable at the option of the party whose consent was so secured 
(Ss. 19 and 19A), but if the undue influence is withdrawn, the con¬ 
tract must be avoided within a reasonable time. It should be noted 

that the plea of undue influence can only be raised between the 
parties to an agreement and not by a third party. 5 

Undue influence is thus, virtually speaking, moral pressure and 
hu be presumed where there is same relationship between the parties 
concerned either parental or confidential. Let us take a few instances 
on the pomt of undue influence. 

* 

Ii lustration 


^ father, who hps advanced money to his son B during minority, wheo 

• ® ScnConies age. by rraHns an unfair use of his parental authority and 
influence, takes a bond fom the son for a much larger amount. In this case A 

as use undue influence^ on the same principle) if a physician who has been 
treating a patient who has become enfeebled by illness, disease, or age, takes a 
Bond, or enters into an advantageous contract either with regard (o his own remu- 
neranon orsrmeother in particular, he will have used undue influence. Similar 
relationships of confidence and authority would be taken to exist between guardian 
and ward solictor and client, spiritual adviser and disciple, trustee and cestui que 
malik and cultivator but presumption arises between husband and wife, 
mother and daughter, creditor and debtor, landlord and tenant. 


In short, it should be noted that if a person wishes to plead 
undue influence in defence of an action brought against him on a 
contract, it is necessary for him to show, first, that previous to 
entering upon the contract the other party held a position, or rela¬ 
tionship of a nature that would enable him to dominate the will of 
t e other, and secondly, unless the transaction appears unconscion¬ 
able on the face of it to the court he must lead evidence to that 
effect and satisfy the court on that head. As soon as he does that, 
the burden shifts on the other party who is in a position to dominate 
the will, to prove that he did not use that undue influence to induce 
the other party to enter into the contract. It has been held that the 
court trying a case of undue influence musFconsiderTwo things 1o 
start with: (I) Are the relations between the parties such that one is 
in a position to dominate the will of the other? (2) Has the one 
used that position to obtain an undue advantage over the other? 
Upon determin ation of the above two points the question of onus 


5 


Kotumal v. Nur Mohammed, 1931 Sind. 78 
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probandi would arise. If the transaction appears to be unconscionable, 
the burden is on the party in a position of domination/ 

In the case of duress and coercion, consent is destroyed, whereas 
in the case of undue influence, consent is induced by improper means. 


Unconscionable Transactions 

These are transactions which, though not brought about by 
fraud, are forced upon one party by the other by the unconscionable 

exercise of the power that the party has on the other. 

✓ *• 

Illustration 


Where a creditor who has a debtor" under his grip, though the latter being 
heavily indebted to him, forces him to give an agreement of an extortionate nature 
on the fresh loan being advanced. 


If, however, A applies to a banker for a loan at a time when there is stringency 
in the money market and the banker declines to make the loan except at an 
unusually high rate of interest the transaction is in the ordinary course of business* 
and the contract is not induced by undue influence. 


Pardah-nishin Wo 


it 



The rule of law as to this class of women is that in the case of 
contracts entered into by them with their husbands, or other persons 
having some control or influence over them, the burden is on the 
other side to prove that the documents, to which they assented, were 
properly read out and explained to them, and that they were clearly 
understood S For this purpose, however, a lady claiming to be pur - 
ni.'hin must prove complete seclusion, irrespective of her beiDg a 
Hindu or a Mohammedan. If a lady, even though she goes about 
with her face concealed or sits behind the purdah , transacts her own 
business, arranges for rents from her own tenants and communicates 


on business affairs with other male outsiders who are not members 

°f her family, she will not come within the legal definition of purdah - 
nishin* 


3. MISREPRESENTATION 


(/ 


Misrepresentation is, to state it briefly, any untrue statement made 
b V a P art y the contract to another, which is a material statement 
of fact and not of law and which induced the other party to act upon the 
statement and e nter into the contract. In India a positive assurance 

c A. r R. 1967 S . c. 878< followed [D. B. Lai. J] Smt. Kartari v. Shri Kewal 
^Krishan, 1971 S. L. J. 427 

s I ^ s5aina Bai v * Zohra Bai % A I. R. 1960 Madhya Pradesh, 60 
Mussajee v. Hafiz Boo t 1905, 33 Cal, 773 


Contracts: Free Consent 


60 

as to law would also fall under that heading. Misrepresentation may 
be either (1) innocent or (2) fraudulent. It is innocent when the 
party who made that statement honesTly believed at that time that it 
was true, but it turns out afterwards to be false. 

The remedy for innocent misrepresentation, where no intention 
to deceive exists, is rescission of the contract and restitution. It must, 
however, be noted that the party misrepresented must apply for his 
remedy in good time. Such an innocent misrepresentation does not 
give any right to damages. In this case the fact that the party mis¬ 
represented had the means of discovering the truth would be a good 
defence . 

Fraudulent misrepresentation is a false statement of fact made 
wilfully , or knowingly, or without belief in its truth , or ret ktessly, not 
caring whether it be true or false, with the intention of inducing him 
to so act upon it to his detriment. 

A mere expression of opinion or “puffing”, i.e. the ordinary ex¬ 
aggeration of business routine, will not be fraud. 

Illustration . 

If a seller says, “I think this bicycle is worth Rs 200”, that will not 
amount to fraud, even though the statement was knowingly false, but if he says, 
“I myself paid Rs 200 for it” and that statement is false, it will amount to fraud. 

A mere omission, even though such as would give due reason for 
the setting aside of the contract, is not fraud. 9 

The injured party in the case of fraud would have the right both 
of avoiding the contract, I.e. rescission and of suing for damages . 

S The Indian Contract Act defines misrepresentation in the following 
terms: 

€< Misrepresentation 99 means and includes: I 

(1) the positive assertion, in a manner not warranted by the in¬ 
formation of the person making it, of that which is not true, 
though he believes it to be true; 

(2) any breach of duty which, without an intent to deceive, gains an 
advantage to the person committing it, or any one claiming under 
him, by misleading another to his prejudice or to the prejudice 
of one claiming under him; 

(3) causing, however innocently, a party to an agreement to make a 

mistake as to the substance of the thing which is the subject of 
the agreement (S. 18). 

• Arkwright v. Newbold (1881), 17 Ch. D. 320 
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4. FRAUD 

Fraud is defined by the Indian Contract Act as follows: 

“Fraud" means and includes any of the following acts committed 
by a party to a contract, or with his connivance, or by his agent, with 
intent to deceive another party thereto or his agent, or to induce 
him to enter into the contract: 

(1) the suggestion, as to a fact, of that which is not true by one 
who does not believe it to be true; (suggestio falsi). 

(2) the active concealment of a fact by one having knowledge or 
belief of the fact; ( suppressio ven). 

’ (3) a promise made without any intention of performing it; 

; (4) any other act fitted to deceive; 

(5) any such act or omission as the law specially declares to be 
fraudulent (S. 17). 

i 

As regards silence, it should be noted that mere non-disclosure 
of facts likely to affect the willingness of the other party to enter 
into the contract is not fraud. But if the circumstances are such that 
* there is a duty to speak or if the silence is in itself equal to speech, 
$ it will be regarded as fraud. 

rtil 

,• Illustration 

B discovers a vein of ore on A 9 s estate. He adopts means to conceal, and does 
conceal, the existence of the ore from A. Through /Ts ignorance, B is enabled to 
^ buy the estate at an undervalue. The contract is voidable at the option of A. [S.19 
J. ill. (d)]. 

jifis Thus normally, there is no obligation to enlighten the promisor. 
However, in certain contracts a duty is cast on the parties to make 
a full disclosure of material facts and silence or absence of misrepre- 
. sentation is not enough. Such contracts are often referred to as 
e “contracts uOerrimae fidei ”. Insurance contracts are examples of 
■ such contracts. 

, Both misrepresentation and Jraud make a contract voidable at the 

11 ^ option of the party wronged by the misrepresentation. In the case 
V fraud ’ h° w ever, the party defrauded gets the additional remedy 
ot suing for damages brought about by such fraud. In the case of 

innocent misrepresentation the only remedies are rescission and 
restitution. 

It will thus be seen that in order to succeed the party suing on 
the ground of misrepresentation should prove : 
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(1) That the mis-statement was that of fact and not of law. Though 
misrepresentation which renders a contract voidable should be, 
as a general rule, of tact, a deliberate misrepresentation of law, 
especially by a person better qualified to know the law, can 
equally be a ground for setting aside the contract. 

(2) That the party who is suing relied upon the said mis-statement 

and was induced to enter into the contract believing it to be 
true. 


(3) That the said statement was materiaI to the contract. 

(4) That the said mis-statement was made either by the party sought 
to be charged or by his duly authorized agent. 


The mis-statement may have been innocently made, i e. 9 the 
party making it may have honestly believed it to be true in which 
case the remedy of the injured party, as we have seen above, will be 
rescission of the contract and restitution to the original position 
i.e. the position in which he stood at the time he entered into the 
contract. 


In cases of fraud besides proving the above four requirements, 
it should be further proved that the mis-statement was made deli¬ 
berately or wilfully by the party with the intention to deceive and 
that the opposite party was so deceived. 


According to the exception to Section 19, it is a good defence 
to an action for misrepresentation or for fraudulent silence within 
the meaning of Section 17, if it can be shown that the party whose 
consent was so caused had the means of discovering the truth with 
ordinary diligence. 

Illustration 

A , by a misrepresentation, leads B erroneously to believe that 500 maunds of 
indigo are made annually at A's factory. B examines the accounts of the factory 
which shows that only 400 maunds of indigo have been made. After this B buys 
the factory. The contract is not voidable on account of A's misrepresentation [ill 
(b) to S. 19]. 


5. EFFECT OF MISTAKE 


It often happens that one of the parties to a contract pleads 
mistake as a ground for setting it aside, because according to him 
there was not that genuine consent to the agreement which is the 
essence of every contract. With regard to this it must be borne in 
mind that mistakes of every description could not be permitted to 
be used in such a manner without making it impossible for contracts 


il 


t 


> 
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to be entered into at all. Mistakes as to judgment, or mistakes a$ to 
expectation, would not be any ground at all for setting aside the 
contract. A man, therefore, cannot set aside a contract on the plea 
that he had expected the market to rise, but has now found out that 
he was mistaken in his expectation, because the market had actually 
fallen. In one case where a man bought a stove thinking it was large 
enough to keep his room warm, but afterwards discovered that it 
was too small for bis purpose and wanted to return the stove and 
avoid the contract on the ground of mistake, he was not allowed to 
do so because this was only a mistake as to judgment. Again, a 
mistake as to any law in India would not be a ground for setting 
aside a contract; buc a mistake as to law not in force in India has 
the same effect as a mistake of fact (S. 21). 

9 

t There are, of course, mistakes of such a nature that persons 

! labouring under them are taken not to have used that judgment 
- which every one is supposed to use while entering into a contract 
and therefore there is an absence of the genuine consent which is the 

, essence of every agreement, i.e. no consensus ad idem . 

*• 

^ A mistake may be 

1. Bilateral or 

2. Unilateral 

i« 

cl! 1* A Bilateral mistake is one where both the parties are 
c> under a mistake. 13 If such a mistake relates to a matter of fact 
® which is essential to the agreement there is no contract. 

2. A Unilateral mistake is one where one of the parties but 
not the other is under a mistake. A unilateral mistake is generally no 
ground for avoiding the agreement except in certain cases where the 
mistake is so fundamental that there can be no genuine consent. 

• (j 

»! The cases in which mistakes can be pleaded to set aside a con¬ 

tract may arise in any of the following ways: 

(1) Mistake as to Matter of Fact: Wher e both parties to an 
e2 ;s agreement are under a mistake as to a matter of fact essential to the 
bl „ agreement, the agreement is void, but an erroneous opinion as to 
ltl( thc value of the thing which forms the subject-matter of the agree¬ 
ment is not to be deemed a mistake as to a matter of fact (S. 20). 
!j|i ^ n ^ cr l his rule would fall a mistake as to the existence of a thing. 

pc* 10 Namayya v. Union of India, A.I.R. 1958 Andhra Pradesh 533. 
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Illustration 

(a) A contracted to sell to B a cargo of corn supposed to be on its way to 
England, whereas unknown to both, the cargo had already been sold at an inter¬ 
mediate port before the day of the contract. The agreement is void. 11 

(b) A agrees to buy from B a certain horse It turns out that the horse was 
dead at the time of the bargain, although neither party was aware of tlu fact. The 
agreement is void [ill. (b) to S. 20]. 

(c) A y being entitled to an estate for the life of B agrees to sell it to C. 
B was dead at the time of the agreement, but both parties were ignorant of the 
fact. The agreement is void [ill. (c) to S. 20]. 

(2) Mistake in Expression of Contract or fntention of Parties: 
Where the parties in a written contract have made a common mis¬ 
take the result of which is that the said contract does not in fact 
express the intention of the parties concerned, it is naturally not 
the agreement of the parties. A very strong case of course has to be 
made as otherwise the value of writing agreements would be consi¬ 
derably destroyed. The usual result is that such a contract, if the 
court is satisfied that it does not express the intention of the parties 
concerned, is declared to be unenforceable. There are cases, how¬ 
ever, where the court under its equitable jurisdiction interferes and 
rectifies the contract: where the position has been created through a 
mere clerical error apparent on the face of the document itself. 
There are, however, rare cases where Equity courts, when they are 
satisfied that the written document does not express the intention of 
the parties, have interfered but here the position is that the court 
does not make a new agreement but all that it does is to rectify the 
error on the same footing as the oral agreement which was originally 
made before the instrument sought to be rectified because the origi¬ 
nal contract is inaccurately recorded in the written instrument. 

(3) Mistake as to Identity of Persons: Where there is a mis¬ 
take as to the identity of the person with whom one is contracting. 
This mistake is material only where the personality of the other 
party is of importance to the person making the error, and may 
arise out of either the negligence or the fraud of the other party. 

Illustration 

A was in the habit of entering into contracts with one Brockhurst. Later 
Brockhurst sold his business to Boulton, unknown to A> and A in the usual course 
of his business sent orders to Brojkhurst, in reply to which, goods were sent by 
Boulton, who opened these letters, without explaining that the business had chan¬ 
ged hands. It was held, when A refused to take up the goods, on knowing of the 
facts of the change of ownership, that the ofler for goods was really sent to Brock- 
hurst, the previous owner, and not to Boulton, the present owner of the business 

11 Couturier , v. Hastie (1856). 5. HX.C, 673 
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and therefore Boulton could not accept an offer which was never sent to him. As 
far as A was concerned there was a genuine mistake as to the identity of the party 
with whom he was dealing. This mistake would not have arisen had it not been 
for the negligence of Boulton in not communicating to A the change of the owner¬ 
ship of the firm. 12 

ill 

a Where a notorious usurer assumed a false name and began to trade, inducing 
other persons to deal with him, who would not have done so if they had known of 
C. his identity, the Court held that here the contract may be repudiated on the ground 

ifcs of mistake as to identity. 13 

This type of mistake as well as mistake as to the identity and quality of the 
subject-matter as dealt with in the next paragraph are known as “fundamental 
is- errors” and fall under Section 13. 

(4) Mistake as to Identity and Quality of Subject-matter: Where 
both the parties are mistaken as to the identity of the property 
^ which is the subject-matter of the contract. In one case A agreed to 
: buy of B 125 bales of Broach cotton to arrive per 55. Peerless from 
Bombay. There were two ships named Peerless sailing from Bombay 
and A had in mind one of ihese ships, whereas B had in mind the 
other. It was held that as it was a mistake as to the identity oi the 
subject-matter of the supposed contract it was sufficient ground for 
f setting it aside. 14 

self- 

A mistake as to the quality of an article is not material unless 
n0 ( it is a mutual mistake, regarding some attribute of the article, with- 
^t out which the article is of an essentially different character from the 
( jj( article iu the minds of the parties. 

(5) Mistake as to Nature of Transaction: Where one of the par- 

f\0* * 

ties was mistaken as to the nature of the transaction. This is the 
Common Law defence of non est Jactwn 9 i.e , “it is not his deed”, 
in 1 -' available in certain circumstances to a person who has been induced 
tiDf by some trick or fraud to put his name on an instrument thinking it 
)tb cl to be of an entirely different nature from what it actually is. If the 
document was a negotiable instrument the party making the mistake 
arty* should not have been negligent himself. In one case where a very 
old and infirm man was made to sign a bill of exchange and where 
^ the old man on his enquiry as to the nature of the document was 
0 , jr j* informed that it was a fidelity guarantee bond on behalf of his son, 
20 t b ' it was held that the old man was mistaken as to the nature of ihe 
c^ n contract, though not negligent, and, therefore, there was no contract 

of ,h ‘ --- 

j r ock 12 Baulton v. Jones , 2 H. and N. 564 

000 U Golden v. Street (1800), 2 O.B., C.A. 641 

11 Raffles v. Wichelhaus (1864), 2H, and C, 906 

— 5 — 
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at all. 15 This rule does not apply to a person who signs a contract, 
intending to do so, although its terms happen to be entirely different 
from what he believes them to be, because generally a person who 
signs a contract is bound by its contents whether or not he has read 
them. This type of mistake also falls under Section 13. 

Mistake of Law 

All the above cases deal with mistakes of fact. A mistake of law 
will not afford a defence unless, as we have seen above, it is a mis¬ 
take as to foreign law (S. 21). The famous maxim of Roman law 
ignorantia facti excusat; ignorantla juris non excusat applies to a 
limited degree in India because here only a mistake as to the law 
not in force in India is excused. It does not include any law which 
is in force in India. If a person when he entered into a contract did 
so under a mistake of law which was not in force in India, it would 
have the same effect, as we have already seen, as a mistake of fact. 
For example, A and B make a contract in the erroneous belief that a 
particular debt is barred by the Indian law of limitation. The con¬ 
tract is not voidable (ill. to S. 21). 

The following are some of the qualifications to the rule that a x 
contract is not voidable merely because it is caused by a mistake of f 
law. They are: 

(1) where the mistake is so fundamental that it prevents the forma¬ 
tion of any real agreement between the parties; 

(2) where it is a mistake as to the existence of particular private 
rights, e.g. 9 if si agrees to buy a property which already belongs 
to him but he does not know this, it is an ignorance of private 
rights and will have the same effect as a mistake of fact; 

(3) where the mistake is as to foreign law as already explained 
above; 

(4) where the other party is in a fiduciary relation to the person 

agreeing; J| 

(5) where it results in the receipt of money or other property by an 
Officer of the Court. 

Money paid or anything delivered under a mistake of fact or of 
law or under coercion may be recovered and the mere omission to 
take advantage of the means of knowledge within the reach of the 
person paying does not disentitle him to recover it. 

S°C.9S6 IaCkinSOn 0869) ’ L - R ' 4C - P ‘ 704 ; Nin gawwa v. Byrappa AIR 1068 
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Illustrations . 

Where A and B jointly owe 100 rupees to C and A alone pays the amount to 
C; B, not knowing this fact, pays 100 rupees over again to C, C is bound to repay 
the amount. A railway company lefuses to deliver up certain goods to the consignee, 
except upon the payment of an illegal charge for carriage. The consignee pays the 
sum charged in order to obtain the goods. He is entitled to recover so much of the 

charge as was illegally excessive (S.72 & ills ). 


SUMMARY 


When is Consent Not Free: Consent is said to be not free when it is 
obtained through: 

(1) Coercion 

(2) Undue influence 

(3) Fraud 

(4) Misrepresentation 

(5) Mistake. 

Effect of Agreement Without Free Consent: An agreement made 
without free consent is voidable at the option of the party whose 
consent was so obtained. 


COERCION 


Coercion is when a person who would not have entered into a 
contract is forced to do so by someone who to the prejudice of any 
person and with the intention of causing any person to enter into a 
contract does any of the following: 

1. Commits any act forbidden by the Indian Penal Code, or 

2. Threatens to commit any act, forbidden by the Indian Penal 

Code, or 

3. Unlawfully detains any property, or 

4. Unlawfully threatens to detain, any property. 

/ ' 

Coercion Duress 


1. Indian law 

2. Much wider. The threat may be to 
person or to property. 

3. By any one. 

4. Against any person. 


1. English law 

2. Actual or threatened violence to the 
person of another or his wife, parent 
or child. 

3. By a party to the contract. 

4. Only against a party to the contract 
or his wife, parent or child. 


0 

t 

I Essentials 


UNDUE INFLUENCE 


1. One of the parties to the contract must be in a position to doaii~ 
1 • nate the will of the other and 
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2. He must have useJ that position to obtain an unfair advantage 
over the other. 


Presumption of Undue Influence: Undue influence is presumed to 
exist in the following cases: 

1* Where one party stands in a real or apparent authority over the 
other or 

2. Where he stands in a fiduciary relation to the other, or 

3. Where the contract is entered into with a person whose mental 
capacity is temporarily affected by reason of age, illness or 
mental or bodily distress. 

Burden of Proof: Once the presumption of undue influence is raised 
the burden of proving that the contract was not induced by undue 
influence, lies on the party in the dominating position. 

Dominating Relationship: The following have been held to be rela¬ 
tionships where undue influence will be presumed: 

1. Father and son - '.*1 

2. Guardian and Ward 

3. Solicitor and client 

4. Doctor and Patient 

5. Religious preceptor and disciple 

6. Trustee and beneficiary 

No Presumption of Undue Influence: There is no presumption of 
undue influence in the following cases: 

1. Mother and daughter 

2. Husband and wife 

3. Landlord and tenant 

4. Creditor and debtor 

Purdah-ni^hin Woman: Contracts with purdah-nishin women are 

presumed to be made under undue influence and are liable to be set 
aside unless the other party proves that 

1. the terms were fully explained to her, and 

2. she understood them. 

Effect of Undue Influence: A contract made under undue influence 
is voidable at the option of the weaker person. 


Distinction between Coercion and Undue Influence 

* 


Coercion 

1. Physical force 

2. Consent is forced out or destroyed 

3. It must arise from (a) committing 
or threat to commit an offence 
under the Indian Penal code or 
(b) detention or threat to detain 
property unlawfully. 


Undue Influence 

1. Mental pressure 

2. Consent is induced by improper 
means 

3. It must arise out of the domination 
of the will of one over the other 
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MISREPRESENTATION 

Misrepresentation is an untrue representation of a material fact 
which induced a party to the contract to give his consent to the 
contract. 


Misrepresentation may be 


1. Innocent, or 

2. Wilful or deliberate, in which case it is fraud. 
Distinction between Misrepresentation and Fraud 


Misrepresentation 

1. Innocent 

2. No intention to deceive 

3. Remedy is Rescission only 

4. Contract cannot be avoided aggrie¬ 
ved party had the means to discover 
the truth with ordinary diligence 


Fraud 

1. Deliberate or wilful 

2. Intention to deceive 

3. Remedy is both rescission and 

damages 

4. Contract is voidable even though 
aggrieved party had the means to 
discover the truth 


MISTAKE 


Mistakes may be 

1. Bilateral where both parties are mistaken or 

2. Unilateral where one of the parties is mistaken. 

A bilateral mistake makes the agreement void if it is of a matter 
of fact (not of law) essential to the agreement such as 

1. the existence of the subject matter of the agreement or 

2. the expression of the contract or 

3. the identity of the subject matter or 

4. the possibility of performance. 

A unilateral mistake is gnerally no defence unless it is a 
mistake so fundamental that it affects the foundation of the contract. 
In certain cases the following unilateral mistakes have been held to 
avoid a contract. 

1. Mistake as to the identity of the other party. 

2. Mistake as to the nature of the transaction. 


TYPICAL QUESTIONS 

. 1. 1 2 3 4 An agreement requires a meeting of the minds*. Comment. Discuss what 

is ‘Free consent’ in this connection. 

2. Write Short Notes on: 

(a) Coercion 

(b) Undue influence 

(c) Fraud 
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3. Distinguish between Fraud and Misrepresentation. A informs B that A*s 
house is free from encumbrances. B buys the house. The house was already sub¬ 
ject to a mortgage created by A . What are the rights of B1 

4. Distinguish between: 

Coercion and undue influence. 

5. (a) What do you understand by consent? 

(b' Discuss the law as to voidability of agreement without free consent. 


6. Mistake in the formation of a contract may be mutual or unilateral.* 

Discuss this statement and explain the cases where such mistakes may avoid the 
contract. 

7. To consummate a contract there must be mutuality as well as a meeting of 
minds of the parties’. Explain and illustrate this statement. 


8. Distinguish between innocent misrepresentation and fraud and explain the 

scope of the remedies that may be claimed when a contract is affected by either of 
them. 

9* A Partner of a firm fraudulently endorsed a firm bill to D in payment of 
his private debt. D endorsed the bill to E who endorses it to F who is cognizant 
of the fraud but is not a party to it. Discuss the rights of F (i) if he had paid 
value to E, (ii) if he had not paid any value to E. 

10. A contracted with B Corporation to build a number of houses. Tn calcu¬ 

lating the cost of the houses A by mistake deducted a particular sum twice over 
and submitted his estimates accordingly. The Corporation agreed to the figures j 

which are naturally lower than the actual cost. Discuss whether the agreement as 

it stood when the Corporation affixed its seal is binding. 

11. A told B that he was a buyer of good old rice. B showed a sample of 
good rice to A without saying anything. A took it to mean that the rice shown 
was old nee and agreed to buy 200 measures of it at a price which exceeded that of 

new rice corresponding to the sample. Discuss whether A is bound to accept the I 
new rice corresponding to the sample. I 

12. A bought a car from B who had no title to it. After A used it for several I 

months, the true owner demanded the car. Discuss the rights and liabilities of A,B, I 
and the owner of the car. I 





Chapter 6 


Contracts 
Capacity to Contract 


Meaning of Capacity to Contract 

By capacity to contract is meant the competence of persons 
to enter into a binding agreement. 

Capacity to contract as we have already seen is one oi the ele¬ 
ments of a binding agreement. This we gather from the words, 
“parties competent to contract ” in Section 10 which reads as follows. 

“All agreements are contracts if they are made by the free 
consent of parties competent to contract , for a lawful consideration 
and with a lawful object, and are not hereby expressly declared to 
be void.” 

Who are Competent to Contract 

According to Section 11, “Every person is competent to Con¬ 
tract who is of the age of majority according to the law to which 
he is subject, and who is of sound mind, and is not disqualified 
from contracting by any law to which he is subject.” 

From the above we can see that incapacity to contract may 
arise from: 

I. Minority 
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TT. Mental incompetence 
III. Status. 

We shall now deal with each of these in detail. 

I. INCAPACITY DUE TO MINORITY (MINORS) 

We have seen from Section 11 that in order to be competent 
to contract a person should have attained the age of majority accor¬ 
ding to the law to which he is subject. 

The age of majority in Indian law is governed by the Indian 
Majority Act. 1 According to that Act the age of majority is com¬ 
pletion of 18 years. If, however, a guardian has been appointed by 
a Court of his person or property or both, or his property has 
been placed under the superintendence of a Court of Wards before 
that age, the age of majority will be attained on completion of 
21 years A person who has not attained the age of majority is a 
“minor” in Indian law. 

In England , the age of majority was recently reduced from 21 
to 18 by the Family Law Reform Act, 1969 and the description of 
a person under the age of majority changed from ‘infant* to‘minor*. 

Under the Common Law of England an infant’s contracts were 
voidable at the option of the infant but by the tnjant's Relief Act 
the following types of contracts when entered into with infants are 
absolutely void: — 

(1) to repay money lent or to be lent; 

(2) to pay for goods supplied or to be supplied which are not 
necessaries; and 

(3) all accounts stated wth infants An account stated is an admis¬ 
sion of a sum of money being due from one person to another, 
e.g. an ordinary I.O.U. 

Under the Betting and Loans (Infants) Act, 1892 any agreement 
made by a person after he comes of age to repay money lent during 
infancy is void. Thus in England all the above mentioned agree¬ 
ments are void, whether they are simple or speciality contracts. 

A Minor’s Agreement is Void 

In Indian Law it is now settled that a minor’s agreement is 
absolutely void and not merely voidable.- In that case the mortgagee 
of a minor’s property had filed a suit for the recovery of his 

1 IX of 1875 — 

2 Mohiri Bibi v. Dhurmodos Ghose (1903), 30 Cal. 539 
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mortgage money and for sale of the property in case ot default. It 
was held by the Privy Council that according to section 11 of the 
Indian Contract Act, a minor was incompetent to contract and 
therefore the minor’s agreement was void and not merely voidable 
and that the mortgagee could not recover the mortgage money nor 
could he have the minor’s property sold under his mortgage. 

Ratification of Minor’s Agreement 

The act makes no express provision for ratification by a minor, 
on attaining his majority, of a contract entered into by him during 
minority; but as it is now finally decided by the Judicial Committee 
in Mohori Bibee v. Dhurmodas Ghost* that a m'no r 's a *reement is void 
there can be n o ratification by him on attaining majority, e.g. a pro¬ 
missory note given by a person on attaining majority in settlement or 
renewal, of another promissory note which he had given during his 
minority cannot be enforced, as there is no consideration for the 
second note. 4 As was observed in Raj Rani v. Prem Adib*> “No action 
shall be brought whereby to charge any person upon any ratifica¬ 
tion made after full age of any promise or contract made during 
Infancy whether there shall or shall not be any new consideration 
for such promise or ratification after full age. 

When, however,* a person after attaining majority actually 
repays a debt incurred during his minority it is not a question of 
ratification and therefore the sum paid is to be treated as a gift and 
cannot be sued for. 6 

Minor’s Liability for Necessaries 

A minor’s agreement being absolutely void even an agreement 
to buy necessaries of life would be void. The reason for making a 
minor’s agreement void was for the protection of young, inexperi¬ 
enced persons from unscrupulous dealers etc., but this would mean 
that dealers would be reluctant to supply on credit even goods 
which the minor would actually need. Therefore there is a quant- 
contractual obligation to pay a reasonable price for necessaries of life 
which have actually been supplied to a minor or to his dependants. 
This provision is found in Section 68 of the Indian Contract Act: 

“If a person incapable of entering into a contract, or anyone 
whom he is legally bound to support, is supplied by another person, 
with necessaries suited to his condition in iife, the person who has 

5 (1903), 39 Cal 539 
4 Indm v. Anthappa , 16 Mad. L.J. 222 
1 (1949) AIR. Bom. 215 

• Anant Rai v. Bhagwant Rai (1939) A.L.J. 935 


74 


Contracts: Capacity to Contract 


furnished such supplies is entitled to be reimbursed from the 
property of such incapable person.” 

The necessaries of life depend on the position in life of the 
infant. Food and clothing may be taken as simple examples of 
necessaries, but that may be extended according to the station in life 
of the minor. The necessaries should not only be such as a person 
in the position of the minor may want for ordinary use; but must 
also be those which the minor actually needs.- He cannot actually 
need things with which he is already abundantly supplied and it is 
immaterial whether the other party knows this or not. In the case 
of a young aristocrat, the necessaries of 1 ife may include a horse, 
carriage or a motor car, regimental uniforms and decorations, 
livery and servants suitable to the position in life of the minor. 
But luxuries such as cigars and jewels are held not to be necessaries 
of life even in the case of a youna man of large fortune. In the case 
of necessaries, in India, a minor’s property is liable; there is no 
personal liability. Articles of real use will not be considered neces¬ 
saries if they are excessively costly, e.g. y a watch is held to be a 
necessary of life, but its value must have some bearing on the posi¬ 
tion in life of the infant. Buttons may be a necessary part of cloth¬ 
ing but pearl or diamond buttons will not be considered 

necessaries. 7 


It should be further remembered that in strict law an infant is 
incapable of making a contract of purchase at all and hence there 


cannot be any liability for goods supplied but as has been laid down 
in Nash v. Imman . 8 “If a man satisfies the needs of an infant by sup¬ 
plying to him necessaries, the law will imply an obligation to repay 
him for services so rendered and will enforce the obligation against 
the estate of the infant”. Thus it will be seen that it is not exactly 
a direct liability to pay but a sort of a quasi-coniractual obligation 
imposed by law owing to the peculiar nature of the circumstances. 
Again if an infant enters into a contract to purchase necessaries, 
the said contract will not be binding on him under the Sale of 
Goods Act, because the Sale of Goods Act clearly states that he 
would be only liable for necessaries soiu and delivered to him. The 
necessaries would also include the infant’s lodging expense as well 
as necessaries for himself and his wife, medical attendance as well 
as the funeral expenses for either and actually necessary expenses 
for travel 1 ing and conveyance. If a loan is given to an infant in order 
t o help h im to buy necessaries or in case necessaries are purchased 


7 Ryder v. Wombwell (186S) LR. Ex. 32 

8 0903), 2 K.B. p. 1 on page 8 
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by a third party for him at the infant’s request, the infant would be 
bound to pay just as if he had himself purchased the necessaries. 

It has been held that costs incurred in successfully defending a 
suit on behalf of a minor in which the minor’s property was in 
jeopardy were necessaries 9 as also costs incurred in defending a 
minor in a prosecution for dacoity. 10 

According to Baron Park in Peters v. Fleming 11 the truth, as to 
necessaries is— 

“That all such articles as are purely ornamental are not neces¬ 
saries and are to be rejected because they cannot be requisite for 
any one; and for such matters, there r ore, an infant cannot be made 
responsible; but if they are not strictly of this description then the 
question arises whether they are bought for the necessary use of 
the party in order to support himself properly in the degree, state, 
and station of life in which he moved. If they were, for such arti¬ 
cles the infant may be responsible.” 

Certain services rendered to a minor, e.g. education, legal or 
medical advice can be regarded as necessaries for which the minor’s 
property is liable. 

Loons advanced to a minor to pay for necessaries are also 
recoverable from the minor’s estate, if anv. There is no personal 

liability . 

•* 

The infant or minor would also be bound by an agreement 
made by him to serve for a wage provided in the opinion of the 
Court such an agreement was for his benefit . Tn deciding this issue, 
the Court will take the whole agreement as it stands into conside¬ 
ration and then decide and will not refuse simply because some of 

mJ 

the stipulations seem to be unavoidable. The same rule will apply 
in the case of contracts of anprenticeship. If, however, a contract of 
service is not reasonable and not for the infant’s benefit, the Court 
will refuse to enforce it. If the contract contains stipulations 
which are unreasonable, being in restraint of trade, the Court will 
consider whether these objectionable stipulations are severable and, 
if so, will enforce against the infant the contracts minus the objec¬ 
tionable stipulations. In other words, the Court will reject the 
objectionable stipulations by separating them from the contract 
and the rest of the contract will stand good. It has also been said 

* Catkins v Dhunnoo Raboo (1881) 7 Cal, 140 

!° Sham c bar an Mai v. Chowlhry Dehya Singh (1894) 21 Cal. 872 
,l 0840), 9 LJ. Ex. 81 
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that in a case of apprenticeship he can be sued for the payment of 
a reasonable premium which may have been agreed upon, when he 
comes of age and also in connection with any reasonable restric¬ 
tion which may have been incorporated in the contract of his 
apprenticeship to the effect that he would not compete in business 
after his apprenticeship ceases. 

We have learnt that a minor is incompetent “to contract” t.e . 
to be bound by a promise. If, however, a minor gives value with¬ 
out any promise of further performance he is entitled to sue the 
other party for the performance of that person’s promise 11 so also 
a minor as well as any other person incompetent to contract may 
accept a benefit and be a transferee. Thus a duly executed transfer 
by way of sale or mortgage in favour of a minor who has paid the 
consideration is valid and enforceable by him or any other person 
on his behalf. Money advanced by a minor may be recovered by 
him by suit as he can take the benefit under a contract. 

Minor Shareholders 

According to English Law an infant’s agreement to take shares 
is voidable at the option of the infant, but according to Indian Law 
an agreement by a minor to take shares is void and not voidable. A 
minor must repudiate his liability on attaining majority and must 
not by his conduct lead the company to believe that he is a share¬ 
holder. 1 * Thus care should be taken not to allot shares or transfer 
to him shares which are not fully paid, for the simple reason that 
the infant can repudiate his membership either during his infancy 
or minority or within a reasonable time after reaching the age of 
majority. Where an infant or minor repudiates or rescinds his 
agreement to take shares in a company, he cannot recover the 
money paid on them, unless there was a total failure of considera¬ 
tion, e.g. the shares turned out to be valueless. 14 

A minor shareholder, after attaining majority received divi¬ 
dends and did not raise any objection to his name being on the 
register of members. He was by his conduct estopped from deny¬ 
ing that he was a shareholder. 15 This is because on general princi¬ 
ples and Equity a minor is not entitled both to repudiate his agree¬ 
ment and to retain specific property which he has acquired under 
it. Of course, i n deciding this issue the question to be answered is > 

12 Bhola Ram v. Bhagat Ram (1926) 8 Lah. L. J. 539 
“ Gadigeppa v. Balagowda (1913) A. I. R. Bom. 561 

14 Steinburg v. Scala (Leads) Ltd.. (1923), 2 Ch. 452 C.A. 

15 Fazalbhoy Jaffer v. The Credit Bank of India (1914) I.I.R. 39 Bom. 331 
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whether the agreement was favourable at the time the infant entered 
into it and not at the time when through a course of subsequent 
events it is proved to be not to his benefit. 

Extent of Minor’s Liability in Tort 

The infant is liable for his tort , /.<?., a wrong, unless the tort is 
in reality a breach of contract. The tort must be separate from 
and independent of contract otherwise many contracts would be 
enforced on minors in an indirect manner, e.g., in one case an infant 
hired a horse for riding and injured it by over-riding. Here the 
infant had committed a tort, i.e., negligence in the performance of 
the contract. It was held that “if an infant in the course of doing 
what he is entitled to do under the contract is guility of negligence, 
he cannot be made liable in tort if he is not liable on the contract,” 
for “you cannot convert a contract into a tort to enable you to sue 
an infant”. 16 In another case an infant hired a horse expressly for 
riding and not for jumping and then he lent it to a friend who 
jumped the horse and killed it. Here “what was done by the infant 
was not an abuse of the contract, but was the doing of an act which 
he was expressly forbidden by the owner to do with the animal” 
and therefore the infant was held liable for the tort. 17 

No Estoppel Against a Minor 

Estoppel is a rule of evidence (S. 15, Evidence Act) which 
prevents a person from denying the truth of what he has once 
represented if another person has acted on the faith of such 
representation. 

There can be no estoppel against a minor and it has been held 

that a minor who has deceived the other party to the agreement by 

representing himself as of full age is not prevented from later 

asserting that he was a minor at the time he entered into the 
agreement. 18 

$ 

0 

Circumstances such as a minor’s fraudulent representation as 
to his age may be such that the Court may in its discretion, having 
regard to Sections 38 & 41 of the Specific Relief Act, require the 
minor to make compensation, e.g., when a sale or mortgage of a 
minor s property was set aside he was ordered to make compensa- 

16 Jennings v. Rundall, 8 T.R. 335. 

" Barnard v. Haggis (1863), 14C.B., N.S. 45. 

“ Sadiq Ali v. Jai Kishore, 30 B.L.R. 1342. 
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tion to the lender on the Court being satisfied that the minor had 
made a fraudulent representation as to his age. 19 

Specific Performance of a Minor’s Agreement 

It has been held that a minor's agreement being void, it cannot 
be specifically enforced either by the minor or by the other party 
to the agreement.’ 0 If, however, it is an agreement to sell but not 
to buy property entered into by a certified guardian of a minor and 
if the guardian acts with the leave of the Court such an agreement 
may be specifically enforced by either party provided the agreement 
is for the minor’s benefit.- 1 

Minor Partner 

A minor cannot be a partner in a firm as partnership implies 
a contract and we have learnt that a minor’s agreement is void. 
According to the Indian Partnership Act of 1932, Section 30, a 
minor may, however, with the consent of all the partners for the time 
being, be admitted to the benefits of partnership, i e such a minor 
will have a right to such share of the property or profits of the 
firm as may be agreed upon and he would have access to and inspect 
and copy any of the accounts of the firm. The liability of the minor 
will, however, be limited to his share in the partnership for acts of 
the firm, but the minor will not be personally liable. The minor 
partner may sue the other partners for account and payment of his 
share of the property or profits of the firm only on severing his 
connection with the firm. At any time within six months of attain¬ 
ing majority or of obtaining knowledge that he had been admitted 
to the benefits of the partnership, whichever date is later, the minor 
may give public notice either that he elects to become a partner or 
not to become a partner. If he fails to give such notice he will be 
deemed to have become a partner in the firm on the expiry of the 
said six months. 

If he elects to become a partner after attaining majority (1) his 
rights and liabilities as between himself and the other partners 
continue as they were during minority up to the date on which he 
becomes a partner, but (2) he also becomes personally liable to 
third parties for all acts of the firm done since he was admitted to 
the benefits of partnership and (3) his share in the property and 

19 Kamla Prasad v. Sheo Gopal Lai (1904) 26 All, 342; 

Md. Saidv. Bishambhar Nath (1903) 45 All. 644. 

30 Sarwarajan v. Fakruddin , 38 Cdl. 232. 

31 Innatunnessa v. Janki Nath (1917) 22 C.W.N. 471. 
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profits of the firm will be the same as he was entitled to as a 
minor. 

Ij he elects not to become a partner , (1) his rights and liabilities 
as between him and the other partners will continue until the date 
on which he gives public notice, (2) his share will not be liable for 
any acts of the firm after the date of the notice, and (3) he will be 
entitled to sue the partners for accounts and for his share of the 
property and profits. 

In English Law a minor can on attaining majority repudiate all 

his liabilities in the firm of which he was a partner during minority, 

provided he does so within a reasonable time of his attaining 

majority. It must, however, be a repudiation of the whole of the 

liability as well as profits and if he has received any profits he 

must return them. The other difference is that if in English Law a 

minor does not repudiate his partnership on coming of age he is 

only liable tor the firm’s debts and losses incurred after his coming 
of age. 

Minor Agent 

A minor can be appointed an agent and all contracts entered 
into by the minor, in the course of such an agency, are binding on 
the principal. The only position created will be that the principal 
would be unable to recover any loss or damage from a minor agent 
for negligence or breach of duty (S. 184). 

Minor and Negotiable Instruments 

A negotiable instrument can be drawn, made, endorsed or 
delivered by a minor but in such a case although all other parties 
will be liable, the minor himself will not be. 

Minor and Insolvency 

A minor cannot be adjudicated an insolvent, but as to whether 
he can be adjudicated for necessaries supplied to him is, in the 
opinion of the late Sir Dinshah Mulla a doubtful point. 

Liability of Minor’s Surety 

Although a minor cannot be held liable on a contract a person 

of the age of majority who has stood surety for him is liable ” 

This is because no one would otherwise be willing to deal with a 
nnnnor. 

” Kashiba v. Shripat, 19 Bom. 697 
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Minor’s Marriage Contract 

It has been held that if a minor belongs to a community, such 
as Hindu or Goan, where it is customary for parents to arrange 
marriage for their children, a contract of marriage entered into by 
a guardian on behalf of the minor would be valid and an action for 
breach of it would lie if the contract is for the benefit of the 
minor. 23 

Position of Minor’s Guardian 

Agreements made by a guardian on behalf of a minor are valid 
only if they are within the powers of the guardian. The powers of a 
guardian depend upon the personal law of the minor and the provi¬ 
sions of the Guardian and Wards Act. For example, the guardian of 
a minor has no power to bind the minor by a contract for the pur¬ 
chase of immovable property. 24 However, a contract entered into 
by a certified guardian, i.e. one appointed by the court, of a minor 
with the sanction of the court for the sale of the minor’s property 
may be enforced by either party to the contract. Similarly, a con¬ 
tract entered into by the mother of a Hindu minor for the sale of 
the minor’s immovable property in order to pay the ancestral debt 
can be enforced by either party. 25 

II. MENTAL INCOMPETENCE OR UNSOUNDNESS OF MIND 

We have seen from Section 11 that in order to be competent to 
contract a person must be of sound mind. Unsoundness of mind may 
arise from lunacy, idiocy, senility or mental decay due to old age, 
delirium due to high fever, hypnotism or drunkenness. 

“A person is said to be of sound mind for the purpose of 
making a contract if, at the time when he makes it, he is capable 
of understanding it and of forming a rational judgment as to its 
effect upon his interests. 26 

The test of sound mind is therefore whether at the time the 
agreement was made, the party concerned was capable of, 

(a) understanding it, and 

(b) forming a rational judgment as to its effect upon his own 
interests. 

** Rose Fernandes v. Joseph Gonsalves # 48 Bom. 673 
** Mir Samrayan v. Fakrudin (1912) 1 C 13 331 
as Subrahmanyam v. Subba Rao IS I.A. 115 
,f Section 12 
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Lunatics 

A lunatic differs from an idiot inasmuch as the latter is hope¬ 
lessly mad i.e . of unsound mind and has no lucid intervals, whereas 
a lunatic has lucid intervals during which he is perfectly sane. If, 
therefore, a contract is entered into with a lunatic during his lucid 
interval, i.e. when he was perfectly sane, it is binding on him and 
his estate would be liable; otherwise the contract is bad. In the 
language of the Act, “A person who is usually of unsound mind 
but occasionally of sound mind, may make a contract when he is 
of sound mind”. Thus even a patient in a lunatic asylum, who is at 
intervals of sound mind, may contract during those intervals.* 27 
But as an idiot has no lucid intervals, he cannot enter into binding 
contracts at all. 

. According to English Law a lunatic’s agreement is voidable 
at the option of the lunatic and not void, and in England , if a person 
enters into an agreement with a lunatic without knowing that the 
other person was a lunatic, or without having any reason to believe 
him to be such, the contract is good even though entered into with 
a lunatic. It is not so in India. 

In India, a lunatic’s agreement is void irrespective of the ques¬ 
tion whether the mental condition of the lunatic was known to the 
other side. The value of necessaries supplied to idiots and lunatics, 
however, is recoverable out of their estates. 

The above rule is subject to the exception that where after an 
inquisition under the Lunacy Act 1912 in India, or under a similar 
inquisition in England, a person is adjudged a lunatic and a com¬ 
mittee is appointed, as long as that order is in force an agreement 
made even during a lucid interval will not be enforceable. 

Drunken or Delirious Persons 

If a person is so drunk, intoxicated, or delirious from fever as 
to be incapable ol understanding the nature and effect of an agree¬ 
ment or to form a rational judgment as to its effect on his interests, 
his condition is similar to that of a lunatic and on the same 
grounds as in the case of a person of unsound mind he cannot enter 

into valid contracts whilst such delirium or drunkenness lasts. 3 ' 

In cases where the contract is sought to be avoided ou any of the 
above grounds the party setting up such a disability must prove it. 

*' Section 12, ill. (a) 
a " Section 12, ill. (b) 

- 6 - 
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The liability for necessaries of life supplied to persons of un 
sound mind is the same as for minors. 

III. INCOMPETENCY DUE TO STATUS 

Incompetency may arise from status, political, married, profes- 
sional or corporate. 

Political Status 

j j ^* en - An alien or foreigner has full capacity to contract. 

n er normal conditions and in times of peace, an alien can enter 
into any contract with an Indian citizen (with a British subject in 
case of English Law except to acquire an interest in a British ship); 
but such a contract would be suspended during the continuance of 
hostilities or may be entirely dissolved if the intention of the par¬ 
ties cannot substantially be carried out through postponement. In 
the former case the rights under it are not annulled but revived and 
could be enforced upon the conclusion of peace. Contracts to deal 
in partnership and contracts for perishable commodities fall under 
the latter category. Contracts of partnership are dissolved because 

a con inuous performance during the war would entail intercourse 
with the enemy. 

a !i‘" enemy residi "« in with the permission of the 

f'“* mi?„sue in an Indian Court but an alien enemy 

res,ding mind,a without such permission or residing in a foreign 

country cannot sue in an Indian Courts The test of a person being 

i."s?d!.s°o e ,™7 1S n °I hiS Dat i° na ii*y, but the place in which bf 
resides or carries on businpcc s <> in ~ ^ 

Joint Stock Company whether it is an en * Cor P oration or * 

on those who cjuol and r and on th°.T° y d" 

u it : ■ ana not on the jurisdiction under 

holders.** ,ncor P° rated nor on the nationality of its share- 

• f h !, rC ar ®. sorae im Portant decisions to illustrate the principle 
involved in this connection. In one case, where a company had 

m .h' outbmaf or P,0d r‘' ° f i,S m ' ne to alien enemies prior 
to the out-break of war with their country, it was held that whether 

the contract involved intercourse with the enemy or not the contract 

must be declared dissolved, as the re^urr.. tu ’ contract 
—-- ’ s ,ne resources of the mine would not 

* C.P.C. Section 83 

*° Porter v. Freudentery (1915) 1 K.B. 857 

" Oldham Steamship Co . (1917) 2 K.B. 639 
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Otherwise be available for the benefit of the country.* 3 In another 
contract of a similar nature there was a clause to the effect that, 
in the case of hostilities its operation may be suspended. But here 
too the contract was ordered to be dissolved on similar grounds as 
in the former case. 1 * 

The above two cases were decided on the principle that where 
a contract is likely to result (1) in intercourse with the enemy 
during the war, or (2) in preventing the resources for the benefit of 
the country itself, and thereby indirectly helps the enemy, the 
contract must be dissolved. 

V 

2. Foreign Sovereigns: As a genera) rule, foreign sovereigns 
and their diplomatic staff are not subject to the jurisdiction of our 
Courts. They can enforce contracts if they choose; but contracts 
cannot be enforced against them unless they submit voluntarily to the 
jurisdiction of our Courts. 31 Once they submit to such jurisdiction 
they are bound by the Court’s order or decree. Ambassadors with 
full powers are on the same footing as representatives. 35 

In India, a Foreign State which has been recognized by the 
Central Government may sue in any Court with a view to enforce a 
private right vested in the Ruler of such State or in any officer of 
such State in his public capacity. 3 ' 3 For the purposes of these suits 
persons may be appointed agents of such Ruler by the Central 
Government at the request ot such Ruler for the purpose of acting 
on his behalf and prosecuting or defending such suits. A Foreign 
Ruler or any Ambassador or Envoy of a Foreign State may be sued 
with the consent of the Central Government certified in writing by a 
Secretary to such Government. This consent will only be given if 
the said Ruler (1) has instituted a suit in the Court against the 
person desiring to sue him, or (2) by himself or another trades 
within the local limits of the jurisdiction of the Court, or (3) is in 
possession of immovable property situate within such limits and is 
to be sued with reference to such property or for money charged 
thereon, or (4) has expressly or impliedly waived such privilege. 37 
This consent must be obtained before the institution of the suit, 
a consent obtained later is not sufficient and the suit may be dis- 

31 Zinc Corporation v. Hirch , (1916) 1 K.B. 541 C.A. 

** Ertel Diebr v. Rio Tinto (1918), A.C. 260 
Mighell v. Sultan of Johore (1894), I.B.Q. 149 
* 5 Diplomatic Privileges Act, 1708 
M C.P.C. Section, 84 
17 C.P.C, Sections, 85 and 86 
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missed or withdrawn with the sanction of the Court with liberty to 
bring a fresh suit. 

Convicts 


In English Law, persons undergoing a sentence for treason or 
felony cannot make valid contracts but with regard to those cont¬ 
racts which they had entered into previous to conviction, they may 
appoint administrators to act on their behalf. A convict is one on 
whom a sentence of death or penal servitude has been passed by a 
competent court of jurisdiction on a charge either of treason or 

y t y will cease as soon as the convict has suff¬ 

ered the punishment or in the case of a sentence of death if the said 
sentence has been lawfully commuted or where he has served the 
complete term of his servitude for which a judgment has been 
passed or any suostituted punishment or has been pardoned by the 

Crown or where the sentence is suspended while he is lawfully at 
large under any licence. 

Professional Status 


Barristers in England cannot sue for fees due to them for ser* 
vices rendered in the ordinary course of their professional duties. 
This does not apply to a barrister who is enrolled as an advocate 

of an Indian High Court on the principle that as an advocate the 

Law to which he is subject is the Law of the bar where he is prac¬ 
tising. Formerly the same law applied to physicians but now a 
physician can sue for his fees. 

It may be added that in the case of physicians, certain Colleges 

of Physicians prohibit by bye-laws their members from suing for 
their fees, charges and expenses. 

Married Status 


According to the Common Law of England on the principle 
that husband and wife are one person, a married woman was incap¬ 
able personally of holding or acquiring property and could not 

“ e , C t 0 " tr , aC ^ The Married Women’s Property Act, 1882, intro- 
ed the doctrine of ‘'separate property” by which a married 
woman was entitled to hold and dispose of property and to enter 
into contracts but there was no personal liability as only her 
separate property’ was answerable for her debts. Now, after the 

38 in re J (1909 , I. Ch, 574 on Page 577 

33 Aithal Chandy. Dilawar, A.I.R. 1933, All 417 p.B. 
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passing of the 1935 Act, in England the doctrine ol ‘‘separate pro¬ 
perty’’ is abolished and a married woman is to be treated in all 
respects as if she were a fern* sole i.e . she now has the same cont¬ 
ractual capacity as an unmarried woman or a man. Thus she can 
even be made a bankrupt. 

A woman in Indian law is under no disability by reason of her 
sex from entering into a contract neither is her capacity to cont¬ 
ract affected by her marriage either under the Hindu or Moham¬ 
medan law. 

A Hindu married woman can enter into contracts and bind her 
“Stridhan”. Her contracts would bind her husband only if they are 
for her necessaries or are made with her husband’s consent or 
authority in which case she would be regarded as his agent. A 
Mohammedan married woman stands on the same footing in con- 
' nection with her capacity to enter into contracts. The women of 
other communities are given the same power of holding separate 
property by Section 20 of the Indian Succession Act of 1925 and 
Section 4 of the Married Women’s Property Act 1874. The hus¬ 
band is bound to support his wife according to the station in life 
!i in which he himself is. If, therefore, a husband refuses to support 
iJ his wife, whether European, Hindu, Mohammedan or Parsi, she 
: can enter into contracts for the supply of necessaries and make her 
it husband pay for them. On the other hand, if the wife leaves her 
husband’s protection of her own accord or has been given a special 
allowance she loses the right to pledge his credit. 

f Corporate Status 

[c: 

A corporation is defined as an artificial person, created by law, 
with a perpetual succession and a common seal. The contractual 
capacity of a Corporation is limited by two factors: — 

(0 Being an artificial and not a natural person it can act only 
through an agent and cannot enter into contracts of a strictly 
personal nature c.e , a corporation cannot be a doctor, lawyer 

: or accountant, and 

it 1 ' 

tf ! (2) Being formed by Royal Charter, Act of Parliament, etc., its 
bt powers are limited by the Charter or Statute under which it is 
tb formed e the contractual capacity of a company formed 
under the Companies Act of 1956 is limited by the terms of its 
memorandum and articles of association. 
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In all contracts entered into by corporations, specially trading 
corporations, which are in the daily and usual course of the busi¬ 
ness of the corporation and of frequent occurrence, the common 
seal of the corporation may be dispensed with and instead, the 
duly authorised agent of the company may sign od its behalf. In 
the case of unusual contracts and contracts of importance, the seal 
of the company must be affixed. The contractual capacity itself in 
the case of corporations depends, in each case, on the mode of 
their creation and the purpose for which they are created. The 
charter or the memorandum and the articles of association of 
every corporation would be the guiding instruments in that regard. 
Thus if a corporation enters into an agreement which is beyond 
the scope of its memorandum, deed or charter, such an agreement - 
is ultra vires the corporation and therefore void. 

The agent who signs on behalf of the corporation must make 

it clear that he is signing only as an agent of the company, e.g., 

For the Bank of Bombay, J. Begbie, Secretary”, would be the 

correct signature as it clearly indicates that Mr. Begbie signs as an 
agent of the Bank. 


If, on the other hand he were to sign as 
J. Begbie, 


Secretary, Bank of Bombay, 

he would be taken to have signed for himself and not on behalf of 
the Bank. 


SUMMARY 


® ne essentials of a valid agreement is that the parties 

to the agreement must have the capacity to be bound by it. 
Incapacity to contract may arise out of 

1. Minority 

2. Mental deficiency 

3. Status 

1. Minority 


A minor’s agreement is void. 


If a 


necessarian 0 /^ anyo . ne dependant on a minor is supplied with 
reasonahTJ „! 5 ’ t S . Uch mm ,? rs Property, if any, is liable for a 

Thi® 0 /!, Q e p • t0 the su PP''? r - There is no personal liability. 
This is a quasi-contractual obligation. 
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Minor's legal Position re con wads 

(i) A minor’s agreement is void. 

(ii) A minor’s property, if any, is liable for n ec essaries of life 
actually supplied to ihe minor'or to his dependants. 

(iii) A minor can be~a promisee i g7,’TTe'can take a ben efit under a 
contract though he cannoU5£ bound by it. 

(iv) There can be no ratification of a minor’s agreement. 

(v) There can be no estoppel against a minor. 

(vi) A minor can be an agent so as toTund his principal. 

(vii) A minor cannot be a partner becaus^~partners hip arises 
from contract but a minor may be ad mitted to the b enefits 
of partnership with the consent of alFTEe partners. 

(viii) An agreement made by the guardian of a minor is valid only 
if such an_agreement is within Ihe powers of the gifardian* 

(ix) A minor cannoT be adjudicated an insolvent. 

(x) If a mipor has signed a negotiable instrument he will not be 
liable on it but other perrons whose signatures appear on 
the instrument will be liable /.<?., the negotiable instrument 
will not be invalid merely because a minor has signed it. 

(xi) If a minor jointly undertakes liability on a contract with a 
persorKof full age the minor_wiUL not be liable but his joint 
promisor may be held liable^ 

(xii) A minor’s surety is liable_though the minor may not be held 

liableih* the contract. ~ - - 

2. Mental Incompetence or Unsoundness of Mind 

Mental incompetence may arise from insanity (lunacy or idiocy), 
senility, delirium through fever or extreme drunkenness. 

A lunatic’s agreements are void but if it is proved that the 
agreement was made during a lucid interval, the agreement will 
he valid. An agreement with an adjudged lunatic is void, even if 
made during a lucid interval. 

. A du Jy appointed guardian of a lunatic can bind the estate of 

* C J Unatic - ^he e ff ec * of agreements with persons of unsound mind 
*8 that such agreements are void. 

^ a Person of unsound mind or his dependant is supplied with 
necessaries of life, a quasi-contractual obligation is created to pay a 
easonable price out of the estate, if any, of suuh person. There is 
n o personal liability. 

3. Incompetence throgh Status 

An alien is a person who is the citizen of a foreign country, 
greements with aliens during war are void. If war breaks out after 
e agreement is entered into it may be either dissolved or merely 
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suspended. Statutory bodies such as municipal corporations can¬ 
not enter into valid agreement, which are outside the powers given 
by the statute. 

Incorporated companies cannot enter into valid agreements 
which are ultra vires the Memorandum of Association. 

Married women are not disqualified from entering into con¬ 
tracts, 


TYPICAL QUESTIONS 

1. Who can enter into contracts? State the essentials of a valid contract ifl 
brief. 

2. ‘Every person is not competent to enter into a valid contract*. What do 
you deduce from this statement? 

+ 

3. A minor is incompetent to enter into a contract. But a minor can be 
appointed as an agent. How do you explain this? 

4. (a) Can a minor enter into a valid contract? If not, state the reasons. 

(b) A t being a minor, holds himself out as a major and executes a deed in 

favour of B. B realised later that A was in fact a minor and thus he 
was duped. B files a suit against A for recovery of mpney under the 
contract. A pleads his minority in defence. Explain whether this pica 
is sustainable in law. 

5. Ay a minor borrowed Rs 1,000 from B on a fraudulent representation that 
he was a major. Can B sue for the return of amount? 

6. Ay a minor, fraudulently represents himself to be a major and takes deli¬ 
very of a car, executing a promissory note in favour of the dealer, S. A fails to pay 

as per the note. Can S recover the car from A or sue him on the basis of the 
promissory note? 

7. Who is competent to contract? Enumerate the effect of an incompetent 
party to a contract. 

8. Can the following enter into agreement. 

fO A minor 

(ii) A lunatic 

(iii) A married woman % 

(iv) A corporation 






Chapter 7 


CONTRACTS 

Consideration 



Definition of Consideration 

Consideration is ‘which for what', ‘ quid pro quo\ something 
that a person gives for something he receives. 

Consideration is defined by the Indian Contract Act as: — 

“When at the desire of the promisor, the promisee or any other 

person has done or abstained from doing, or does or abstains from 

doing, or promises to do or to abstain from doing, something, such 

act of abstinence or promise is called a consideration for the pro¬ 
mise”. 1 

Consideration was defined in Currie v. Misd 2 as— 

“Some right, interest, profit, or benefit accruing to the one 
party, or some forbearance, detriment, loss or responsibility, given; 
suffered, or undertaken by the other.” 

The test of consideration would therefore be whether the pro¬ 
misor gets any benefit or the promisee sustains any burden in res¬ 
pect of the promise. 

*S 2(d) “ 

*0875) L.R. 10 Ex. P. 162 
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Need for Consideration 

In f nghsh Law all simple agreements must be supported by 
consiceration, i.e. both parties give and receive something, but a 
contract made in proper form i.e. by deed or under seal is valid 
even though there is no consideration. That is not the law in India 
where every agreement must be supported by consideration. 

As gratuitous or voluntary promises are often made rashly with¬ 
out due thought, only promises made for consideration are binding at 
law. This is based on the maxim, cc Ex nudo pacto non oritur actio" 
i.e. out of a naked pact no cause of action can arise. 

Illustrations 

fa) In Abdul Azez v. Mazum Alp the suit was to enforce a promise to sub¬ 
scribe Rs 500 for the rebuilding of a mosque. The court held that the promise was 
not enfoiceable for there was no consideration in the sense of benefit. 

(b) In Kcdarnath v. Gorie Wohomed* the defendant had agreed to subscribe 
Rs 100 towards the construction of a Town Hall at Howrah. The secretary had 
called for plans, entrusted the work to contractors and had undertaken liability to 
pay them. Tt was held that, though the promise was to subscribe to a charitable 
institution and there was no benefit to the promisor still it was supported by consi¬ 
deration in that ihe secretary suffered a detriment in having undertaken a liability 
to the contractor on the faith of the promise made by the defendant. Thus we see 
that a promise ihough gratuitous, would be enforceable if, on the faith of the pro¬ 
mise, the prormsee suffers a detriment or undertakes a liability. 

Analysis of Definition 

The words, “at the desire of the promisor” imply that consider¬ 
ation must not be voluntary but must arise “at the desire of the 
promisor”. 

Illustrations 

(a) D constructed a market at the desire of the Collector. The stall keepers in 
the market promised to give D a commission on the articles sold by them in the 
market through their agency. When D sued the stall keepers for the commission it 
was held that the agreement was void for want of consideration because D (the 
promisee) had constructed the market not at the desire of the stall keepers (the pro¬ 
misors; but at the desire of the Collector. 5 This and the following case illus¬ 
trate the rule which arises out of the definition that the act constituting consider¬ 
ation should have been done at the desire or request of the promisor. If it is 
done at the desire o'* a third party, it will not be consideration. 

*(1914) 36 AIL 268: 12 ALT 

4 (1886) 14 Cal. 64 

5 Durga Prasad v. Baldeo (1880) 3 All. 221 
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(b) During a strike by the workers in a coal mine, the police authorities 
thought it enough to provide a mobile force for the protection ot the mine. The 
colliery manager wanted a stationary guard. It was ultimately agreed to provide 
the stationary guard at a payment of £ 2,200. Subsequently the company refused 
to pay, pleading absennce of consideration. Held that the contract was supported 
by consideration and the company was liable to pay. The police authorities pro¬ 
vided the stationary guard at the express desire of the manager oi the company foi 
the protection of the mine- 6 

(c) In Gopal Coy , Ltd., v. Hazari Lai Co., 7 it was held that even though 
the act may result in a benefit to a third party the consideration would be quite 
valid. 

Consideration may move from the Promisee or any Other Person 

The next words to be noted are “the promisee or cinv other per¬ 
son' 9 . This means that, unlike English law where the consideration 
must move from the promisee, in Indian Law the consideration 
may move either from the promisee or even from “any other per¬ 
son”. This means that even a stranger to the consideration may 
enforce an agreement provided , of course , he is a party to the agree - 
ment. 

For example, A granted an estate to C and directed her to 
make an annual payment to A 9 s brother; C, by an agreement of the 
Same date made with A‘s brother, promised a 9 s brother to give 
him such annual payment. It was held that there was sufficient con¬ 
sideration for the promise of C to A 9 s brother/ In this case it will 
be observed that although A’s brother was a stranger to the consi¬ 
deration from C he was not a stranger to the agreement i.e., the 
agreemnt made between himself ( 4’s brother) and C, A 9 s brother 
could not have sued on the agreement between A and C as he was 
not a party to it. Thus the distinction between one who is a stran¬ 
ger to the consideration and one who is a stranger to the agreement 
should be carefully noted. From this it is clear that under the Eng - 
iish Law a stranger to consideration cannot su ? in Indian Law a stran - 

* & cr 10 consideration can sue on the contract provided he is a party to 
> the contract. 

it 

:< A “stranger to the contract ” cannot sue either in English or 

Indian law. This means that unless there is privity of contract no 
< legal bond can be created under contract. In other words, no rights 

° r °bligations can arise under a contract except in relation to those 
who were parties to it. 

Glass Bmok Bros. v. Glamorgan County Council, (1925) A C, 270 

7 # AIR (1963) M.P. 37 

Chinnaya v. Ramayya (1881), 4 Mad. 137 


i 
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The i oil owing are except ions to the rule that a stranger to a con - 
tract cannul .sue under it, 

(1) When a trust is created: Where under a contract one of the 
parties constitutes himself a trustee for a third party, the later, i.e. the 
beneficiary, may sue to enforce the trust in his favour and there 

will be no objection on the ground of his being a stranger to the 
contract. 9 

(2) Where the promisor between whom and the stranger there is 
no privity of contract, has by his conduct, whether by acknowledge¬ 
ment or by pan" payment or by estoppel constituted himself the agent 
of the third person. 

Illustration 

A who had received money from B for payment to C admitted to C that he 
had received the money from B. Held A is deemed to have constituted himself the 
agent of C and therefore C can recover the amount from A. 10 

(3) Where a provision is made in a marriage arrangement: The 

Common Low doctrine of privity of contract is not applied to con¬ 
sideration in India where parents decide to contract marriage on 
behalf of minors as otherwise it would cause injustice. 

Illustration 

In K/iwnja Mohanud v. Hussaini Begum 11 a Mohammedan lady sued her 
fathcr-ir-law to recover Rs 15,000 being arrears of allowance at Rs 500 per month 
^* or Kurch-i-Pandan (betel box expense or pin Money) under a promise made to 
her father by her father-in-law. The Privy Council held the promise to be en¬ 
forceable at her instance though the lady was not a party to the contract. 

(4) Wher a charge has been created on specific immovable pro¬ 
perty in favour of a person: Su:h charge is enforceable at the ins¬ 
tance of the person beneficially entitled even though he may be a 
stranger to the contract. 1 " 

W acre a provision is made in a partition or family arrange¬ 
ment for maintenance or marriage expenses of female members: In the 
case of family arrangements providing for the maintenance or 
marriage expenses of ferrale members, though not parties to the 

agreement, the female members can sue on the footing of the 
arrangement as beneficence. 

9 A tic v. Accident Insurance Co (1933) P.C. 11; 64 M.I.J. 133 

10 Ramaswami v. Krishna (1935), Madras 904 

11 (1910) 32 Al/ 410/371 A 152 

17 Suryanarayani Rao v. Basjri Reddy , (1932) 55 Mad. 436 
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Illustrations 

(a) In Shuppu Ammal v. Subramanyan 15 two brothers, on a partition of the 
family properties, agreed to pay Rs 300 in equal shares to their mother for 
maintenance. It was held that the mother, though a stranger, could enforce the 
promise. 

(b) Similarly 14 a sister was allowed to sue for her marriage expenses under a 
partition deed, between her brother, to which she was no party. 

These cases have been decided on the strength of the obiter 
dictum contained in the Privy Council case, the hardship in applying 
the common law doctrine in India. 

Consideration May Be Past, Present or Future 

From the words, “has done or abstained from doing or does or 
abstains from doing or promises to do or abstain from doing” in 
the definition it is clear that consideration may be past, present or 
future. 

(i) Consideration is said to be executed (i.e. present) when one 
of the two parties has either by the offer or the acceptance done all 
that he is bound to do under the contract, leaving an outstanding 
obligation on the other party only. 

(ii) Consideration is said to be executory (i.e. future) when the 
consideration consists in a promise to be performed in the future. 

(iii) Past consideration is some act or forbearance which has 
taken place in the past and by which a person has benefited without 
incurring any legal obligation i.e. one which is wholly executed 
before the promise. 

Illustrations 


(a) A enters a bookstall and buys a book which he takes away with him, pro¬ 
mising to pay the price on the following day. Here A's consideration is executory 
and the bookseller’s consideration is executed. 


lb) A'& son has been rescued from drowning by B. Subsequently, A promises 
Jo pay for the service rendered by B in the past and for which service A was not 
legally bound to pay. B's consideration in this case is past consideration. 


In Englsh Law an executed or executory consideration would be 
sufficient to support a simple contract, but a past consideration 
would not, whereas, according to Indian Law , as we have already 
learnt, a past act is also sufficient to support a simple agreement. 
In English Law, however, there are two exceptions to the general 

“ (l9l0 > 33 Ma d. 238. 4 I.C. 1083; 19 M.L.J, 739 
Sundamraja v. Lakshmi Ammal (^915) 38 Mad. 788; 24 I.C. 943 
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rule as to past consideration, viz: (1) When the past consideration 

is given at the request of the person who makes the promise, or 

( ) en a party, say under some Act such as the Statute of Limi¬ 
tation, is not bound to pay a debt because six years have expired, 

gives a promise to pay it in writing, the agreement is binding though 
based on a past consideration. 


Consideration Need Not Be Adequate 

As long as the consideration is of some value it is not necessary 
that it should he adequate. That is a matter for the parties themselves 
to settle when entering into a contract. The Court will never inter¬ 
fere on the ground of the inadequacy of consideration unless fraud is 
proved, or the contract is in restraint of trade. 

According to Anson, consideration need not be adequate to 
he promise, but it must be of some value in the eyes of law. The 
courts will not make bargains for the parties to a suit nor inquire 

T , 6 Cr 1 Was an equivalent to the p r0m j se which he gave in return. 

he consideration may be of benefit to the promisor or to a third 
party, or may be of no apparent benefit to anybody, but merely a 
detriment to the promisee, in any case. The adequacy of the consi¬ 
deration is for the parties to consider at the time of making the 
agreement, not for the court when it is sought to be enforced”. 

Illustrations 


TIT •H eaViDS 3 vis:ious habit such as chewing tobacco, would be a 

sufficient consideration to support a promise. 

held^to^bJa'de^rhnent -T'h* P *^ perty a person for however short a time has been 
held to be a detriment and sufficient consideration to support a promise. 

at la^ha^en hlim' 1 ' 16 " °« d ° Cument which wa * found to be unenforceable 

at law, has been held to be a suffic.ent consideration fora promise to pay £10,000.“ 


Consideration must be of some value 



__ c/l UhOU 7 8h dODS,d f ration need not adequate to the promise it 
must be real and not il<usory. K 

Illustrations 

whirl' ' Consid t eratiOD Which is Physically or legally impossible or 
which is uncertain is not real. F 

2. A compromise of a disputed claim made bona tide is a 

valuable consideration for a promise ,l , . ' 

_ promise, although the claim was an 

“ Haigh v. Brooks, 10 A & E 309 
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unfounded one, as long as the plaintiff honestly believed he had a 
good claim. 1 ' 


Consideration must not be something the promisor is already 
under an obligation to do 


It must be remembered that if a man does that which he is 
legally bound to do that is no consideration. Thus according to 
English Law where a man pays a smaller turn in satisfaction of a 
larger, such payment will not be a good discharge of the debt 
because he is doi D g nothing more than he is legally bound to do 
e.g., if A owes £ 50 to b and pays £ 45 in cash, taking a receipt in 
ull, there is nothing to prevent B from suing for the balance in 

spite of the receipt. There must be something new to support this 

promise of B not to sue for the balance of £5. In one case however 
where a cheque was given by A to B, say for £ 45, and B gave a 
receipt for the full amount of £ 50, it was held that the cheque 
being a negotiable instrument, a new right of action on that instru¬ 
ment was given, which may be taken as a consideration for the 
promise of B to A for the balance of £ 5. 


In India, however. Section 63 of the Contract Act gives a clear 
f.° W ' r u to dls Pense with or remit wholly or in part a debt due from 
tne debtor. The exact language of the section runs as follows:— 
very promisee may dispense with or remit, wholly or in part the 

for such anCe f 0f thC prom * se made to him, or may extend the time 

which he thinks fit*'. The illustration (b) to this section gives a 

J!\ nt r • ’ V/Z ” “ A ° WeS 8 RS 5 ’°°°- A pa y § to B, and Z?accepts 

n satisfaction of the whole debt. Rs 2,000 paid at the time and 

chafed* r h i Ch i RS 5 ’ 000 WCre PayablC * The whoIe debt isdis- 
rged. In tngllsh Law this would be known as a "waiver” which 

™Ud ra tTJ > ,?Ih erae '“. ‘° f0re8 ° cootrac,ual cannot be 

consideration!* " eC "‘ ed ' U °"' SS made u “ d ' r seal « for 


Consideration must be lawful 

nat ™* CODS * dera ti° n must be lawful, must not be of an immoral 
an contrar y to public policy because the courts do not allow 

^action on such contracts on the tnaxtnr, e x ,a v , causa aanorZ 


According to Section 23, the consideration 
agreement is unlawful if: 

U Call shier v. Bischoffsheim (1870) L.R.S.Q B. 449 


or object of an 
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(i) It is forbidden by law, or 

(ii) It is of such a nature that, if permitted, it would defeat 
the provisions of any law, or 

(iii) It is fraudulent, or 

(iv) It involves or implies injury to the person or property of 
another, or 

(v) ihe Court regards it as immoral, or opposed to public 
policy. 

When the const deration or object ts unlawful the agreement ts void . 
It should be noted that the terms “consideration” and “object” 
are not synonymous. While ‘consideration’ means the benefit or 
burden received or given under the agreement, ‘object’ refers to the 
purpose of the agreement. Details on agreements the object or 

consideration of which is wholly or partly unlawful are given in 
the next chapter. 

A Contract Without Consideration is Void 

la Indian Law the general rule is that an agreement made 

without consideration is void but there are three exceptions to this 
rule: 

(1) It is in writing and registered and is made on account of 
natural love a id affection between parties standing in a near relation 
to each other, or 

(2) It is a promise to compensate, wholly or in part, a person 
who has already voluntarily done something for the promisor, or 
something which the promisor was legally compellable to do, or 

(3) It is a promise in writing and signed, to pay a debt barred 
by limitation (S. 25). 

First Exception 

In order to come within the first exception each one of the 
italicised ingredients must be present. For example, there is near 
relationship between husoand and w'ife and between brothers but 
nearness ot relationship does not necessarily imply natural Jove 
and affection. For example, a Hindu husband executed a registered 
instrument in favour of his wife for separate residence and main¬ 
tenance, no consideration moving from his wife. It was held that 
the agreement was void and did not come within this exception as 
the recitals in the agreement which referred to quarrels between 
the parties showed that it was not made on account of natural lover 
and affection. 17 


17 Raj Lakhi Debi v. Bhutnath, 4 C.W.N. 488. 
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Second Exception 

In the second exception the word “ voluntarily ” should be noted. 
According to this exception if a promise is given to compensate 
another for services voluntarily rendered or something which the 
promisor was legally compellable to do the promise is binding 
although there is n > consideration. If the services were rendered at 
the request of the promisor, they are covered by the definition of 
consideration in Section 2 (d), “when at the desire of the promisor 
the promisee or any other person has done or abstained from 
doing....” 

Thus in Indian law past consideration is sufficient to support a 
subsequent promise whether the past consideration was voluntary 
(exception 2 to S. 25) or whether it moved at the request of the 
promisor [S. 2(d) ]. 

In this connection it should be noted that the act voluntarily 
done must have been done for the promisor or in reference to some 
thing which the promisor was legally compellable to do e.g. where 
A voluntarily finds />’s purse a promise given by a third party, say 
C, to reward a would not be covered by this exception. Besides, as 
the act thus voluntarily done must have been done “for the promi¬ 
sor” it follows that the promisor should have been in existence at 
the time when the act was first voluntarily done e.g. a promise by 
a company after its incorporation to pay a promoter does not fall 
within this exception as the promoter could not have been deemed 

to have done anything for a company which was not in existence at 
the date of the act. 

Thus the essential of this exception are: 

m 

_ 4 

(a) The services must be rendered voluntarily. 

(b) The services must have been rendered tor the promisor. 

(c) The promisor must have been in existence at the time when the 
services were rendered or the voluntary act was done. 

(d) The intention oi the promisor must have been to compensate the 
promisee. 

Third Exception 

The third exception is a promise to pay a time-barred debt. The 
word promise should be noted aud this should be distinguished from 
am<re acknowledgement under Section 19 of the Limitation Act. 

oth an acknowledgement and a promise must be in writing and 
signed and both create a fresh starting point of limitation, but 


/ 
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whereas an acknowledgement under the Limitation Act must be 
made before the expiry of the period of limitation, a promise 
under this exception may be made after the expiry of the period of 
limitation. * v 

It has been held that in order to come within this exception 
there must be an express promise to pay though the word express is 
not used in Section 25 (3). 18 

Thus an agreement made without consideration i.e. a one sided 
undertaking is void unless it is covered by one of the abovemen- 
tioned exceptions. For example, some companies have elaborate 
printed terms of agreements with several clauses in their own 
favour such as giving the company the right to cancel the agree¬ 
ment. Sir Dinshah Mulla has held in a Bombay High Court deci¬ 
sion 1 2 * that such a power can be exercised for a valid reason and 
not arbitrarily as otherwise the agreement would be void for want 
of mutuality, the right to cancel being one-sided only. 

SUMMARY 

Definition of Consideration: The Indian Contract Act defines con¬ 
sideration as follows: “When at the desire of the promisor the 
promisee or any other person has done or abstained from doing or 
promises to do or abstain from doing something, such act or 
abstinence or promise is called a consideration for the promise ,, 
Section 2 (d). 

It is defined in the English case, Currie v. Misa as: “some right 
interest, profit or benefit accruing to the one party or some for- 
bearence, detriment, loss or responsibility given, suffered or 
undertaken by the other”. 

Thus consideration is something given for something received. 

Need for Consideration : In English law all simple agreements (/.£• 
all except specialty contracts) are required to be supported by 
consideration. In India every agreement must be supported by 
consideration except in 5 cases mentioned later. 

Analysis of Definition : From an analysis of ihe definition we gather 
the following points: 

1. Consideration must move at the desire of the promisor. 

2 . Unlike in English law, consideration may move from the pro* 
misee or from any other person. This means that a stranger to 
the consideration can claim on the contract provided he has 
been made a party to the contract. 

is Jeevraj v Lalchand , A.I.R. (1969) Raj. 19 
H Chhotalol v. Chamsey 24 Bora. L.R. 877 
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3. Consideration may be past, present (executed), or future ( exe¬ 
cutory). v 

4. Consideration may be positive or negative, i.e, an act or absti¬ 
nence. 

Rales as to Consideration in Indian Law 


1. Consideration is necessary to supporLany agreement. 

2. Consideration must move at the desire of the promisor. 

3. Consideration may move from the promisee orany other person. 

4. Consideration may be past, executed or executory. 

5. Consideration need not be adequate to the promise. 

6. Consideration must be of some value, it must be real and not 

illusory. • 

7. Consideration must not be something the promisor is already 

under an obligation to do. 2 3 

8. Consideration must be lawful and should not be immoral or 
opposed to public policy. 

9. Every agreement must be supported by consideration. 


^Tnaa!^ E t ver .y a S r t eeme ° t must be supported by consideration 
or An agreement without consideration is void. 


Exceptions to General Rule: The following 
there is no consideration! — 


are valid even though 


(O.An agreement in writing and registered under the law for 

° f documents and ma de on account of natural love 
and^affection between parties standing in a near relation to each 


(2) A promise to compensate wholly or in part for a volnntarv 
past act or something which the promisor wa^egaHy^bound to do 

(3) A promise in writing and signed to pay a time-barred debt. 
Difference Between English and Indian Law 


English Law 


Indian Law 


1. Consideration must move from the 
promisee only. 


2 . 

3 . 


i 


A voluntary past act is no consi 
ration. 

Every simple agreement must 
supported by consideration. Fc 
mal or specialty contracts do r 
need consideration. 
Consideration is necessary n 
only for the formation of a coi 
ract but also for its discharge 
jvaiver of the promise under itii 
bilateral agreement (Accord a 
*«tisf action;. 


may move from ihe 
promisee or any other person i.e . a 
stranger to consideration may sue 
on the contract. 

2. A past act whether voluntary or not 
will support a subsequent promise. 

J. All agreements must be supported 
by consideration. 


4. 


formation of the contract not for it 
discharge or waiver. 
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TYPICAL QUESTIONS 


]. ‘A stranger to a contract cannot sue.’ However there are certain excep¬ 
tions 10 this rule both under the Indian and English law. What are they? 

2. Discuss the rule that a third party to a contract cannot sue opon it. 

3. Critically examine the following:— 

(a) “All contracts without consideration are void”. 

(b) “All void contracts are not necessarily illegal”. 

4. Indicate the cases where agreements made without consideration are valid. 

X promises in writing to subscribe Rs 10,000 to the Gandhi Memorial 

Fund. Subsequently X, did not pay the subscription. Can the contract be enforced 
against XI Explain giving reasons. 

5. In what circumstances, if any, may a third party sue on a contract entered 
into between two parties? 

A, a solicitor, agrees with his partner B that, on the death of either part¬ 
ner the survivor will pay an annuity of Rs 1 000/- to the widow of the deceased 
partner A dies and B refuses to pay anything to C who is A*s widow. Advise C. 

6. Explain ‘consideration’ as an element in a valid contract. State the excep¬ 
tions to the rule that an agreement without consideration is void. 

7. Define past and executory consideration. Is adequacy of consideration 
material for the purpose of determining whether an agreement is a valid contract? 

8. Should consideration always move from the promisee? 

9. A fell into a river. B rescued him, and in gratitude A made an oral pro¬ 
mise to pay B Rs 1,000. A now refuses to pay the money. Has B any remedy 
against A? 

10. (a) A writes to B “At the risk of your own life you saved me from a 

serious motor accident. I promise to pay you Rs 500.”. A does not 
pay the amount. Advice B as to his legal rights. 

(b) A contracted with B corporation to build a number of houses. In 
calculating the cost of the houses A by mistake deducted a particular 
sum twice over and submitted his estimates accordingly. The corpo¬ 
ration agreed to the figures which were natuially lower than the 
actual cost. Discuss whether the agreement as it stood when the 
corporation affixed its seal is binding. 



Chapter 8 


CONTRACTS 
Lawful Object 


AgrbembntS must be for a Lawful Object and not Contrary to 
Positive Law , Morality or Public Policy . 

The Indian Contract Act lays down in Section 23 that where 
the consideration or object of an agreement is 

(1) forbidden by law, or 

(2) is of such a nature that, if permitted, it would defeat the 
provisions of any law, or 

(3) is fraudulent, or 

(4) involves or implies injury to the person or property of 
another, or 

(5) the Court regards as immoral or opposed to public policy. 
Such agreement is void. 

The word “object” is used in this section as distinguished 
from “consideration” and means “purpose” or design. 1 

We shall now deal with each of the above in detail. 


1 Jajfer Meher All v. Budge Budge Jute Mills Co. (1-936) 33 Cal. 702, 710 
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1. Forbidden by Law 

According to Section 23, if the object or consideration of an 
agreement is forbidden by law, the agreement is void. Thus where 
the agreement is to do something which is punishable by the crimi¬ 
nal law or is prohibited by any other statute or regulations made 
by a competent authority as in the case of delegated legislation, 
the object of the agreement is unlawful. 

Illustration 

/t, B, and C enter into an agreement for the division among them of goods 
acquired, or to be acquired by them by robberv. The agreement is void, as the 
object is unlawful. 

2 Defeat the Provision* of any Law 

If the object or consideration of an agreement is of such a 
nature that, if permitted, it would defeat the provisions of any 
law, the agreement is for an unlawful object or consideration and 
therefore void under Section 23. 

These are cases where though the agreement may not be 
expressly forbidden by law its effect may be such that it would 
adversely affect the provisions of law. 

Illustration 

An agreement between a landlord and tenant that the tenant 
would not avail himself of the protection of the Rent Act is void 
because though the Rent Act does not forbid such agreements it 
would defeat the provisions of the statute. 2 

3. Is Fraudulent 

Agreements for the purpose of committing a fraud are void as 
the object is unlawful. 

Illustration 

An agreement between persons to buy shires in a company with the object of 
inducing the public to believe that there is a market for such shares is fraudulent 
and therefore void. 

4. Injury to Person or Property 

Agreements to commit assault, murder or other physical injury 
to any person or, to set fire or otherwise damage someone’s pro¬ 
perty would be void under this head. 


2 Saleh v. Manekji . 50 Cal. 491 
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5. If the Court Regards it as immoral 

Agreements where the object or consideration is immoral are 
void. 

Illustration 

Where an agreement is made to let a house for an immoral purpose, or to 
priiit an indecent picture or book, it is void and the landlord in the former and 
the printer In the latter case cannot sue on it. 

6. Opposed to Public Policy 

Public policy is difficult to define orecisely. An agreement is 
regarded as opposed to public policy if it is of such a nature that 
it tends to prejudice the general welfare of the State or the inte¬ 
rest of the public, such as agreements which prejudice the State’s 
interests in time of war (trading with enemies) or stifling prosecu¬ 
tions. In private life agreements which attempt to impose incon¬ 
venient and unreasonable restrictions on the rights of individuals 
to freely exercise any lawful trade or calling are opposed to public 

policy with certain reservations. These are called “agreements in 
restraint of trade”. 

The Courts cannot invent a new head of public policy but the 
doctrine of public policy can be applie 1 to new cases within the 
heads already recognised. 

The following are some of the recognised heads of public 
policy. 

(a) A%rteme n s In Restraint of Trade 


ENGLISH LAW 

If an agreement is entered into, which places a certain rest¬ 
raint or check on the liberty of a person to carry on a lawful busi¬ 
ness, trade or profession, such an agreement may be good or void 
according as to whether the restraint imposed is reasonable or not. 
Whether the restraint is reasonable or otherwise, is a question of 
act which would have to be decided according to the circumstan¬ 
ces of each individual case. Persons buying up a business and pay¬ 
ing money for goodwill generally require the seller to give them an 
agreement to the effect that he will not trade within certain limits, 
n spite of this restraint such an agreement may be good if the res¬ 
triction is reasonable. Reasonable means such as would afford the 
party a fair protection as far as his interests are concerned. No 

t • fa 
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limit as to time or space is necessary in order to bring a contract 
within the definition of reasonableness; but in Ltd a the restraint 
must be “within specified local limits” which seem reasonable to 
the Court looking to the nature of the business. Thus a wide res¬ 
traint which is unlimited as to space would certainly be considered 
unreasonable in India. A contract, however, to sell all salt produced 
to B and not to anyone else at a certain price is not a restraint 
which is objectionable. In the case of agreements of service if an 
employee agrees that he will not compete with his employer during 
the term of service, it is not a restraint of trade. 

To Summarise , contracts in restraint of trade are not contrary 
to public policy and are valid if 

(1) they are not unreasonable looking from the standpoint of 
the person on whom the restraint is levied, or if 

(2) they are reasonably necessary to protect the interest of the 
party in whose favour the restraint is imposed, or if 

(3) they are generally speaking not injurious to the public. 

Under the old Common Law dating from the age of Queen 
Elizabeth, all restraints of trade were considered to be undesirable 
and bad, but in course of time it was realized that in the business 
world particularly, certain restraints were not contrary to public 
policy but were desirable in the interest of trade itself: for example, 
when a person wishes to sell the goodwill of bis business, unless 
the seller can be restrained from carrying on a competing business 
in the same line, the amount paid by way of goodwill will be lost 
and the seller under such a circumstance will not be able to secure 
any goodwill value at all. Thus the rules against restraints were 
gradually relaxed. If on reading a contract it appears that the 
restraint is unreasonable and would be against the interest of either 
party, that will constitute an objectionable restraint. Of course the 
court will decide this question by taking all the circumstances, 
such as the nature of the business or trade or occupation, the area 
covered by the restraint, and the period of time for which the 
restraint has to operate, into consideration. 

INDIAN LAW 

The Indian Low as to restraint of trade is found in Section 27 
of the Indian Contract Act and in Sections 11, 36, 54 and 55 of the 
Indian Partnership Act. In India, the general rule is that an agree¬ 
ment under which a restraint is imposed on the liberty of a person 
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to carry on a lawful trade, profession or business is void and 
ineffective as far as such restraint is concerned the exact wording 
of the section being, “Every agreement by which anyone is rest¬ 
rained from exercising a lawful profession, trade or business of any 
kind, is to that extent void”. This means that if, the agreement can 
be divided into separate parts it will be valid as to the parts which 
are not in restraint of trade but if it is indivisible the whole agree¬ 
ment will be void. However the following restraints are valid even in 
Indian law provided that having regard to the nature of the business, 
such limits appear reasonable to the Court:— 

0) A restraint, placed on the seller of the goodwill of a business 
under which he agrees not to carry on a similar business within 
specified local limits as long as the buyer or someone succeed¬ 
ing to the goodwill from such buyer, carries on a similar business 
within the agreed local limits. 3 

(2) An agreement by a partner with his other partners that 
while he is a partner in the firm he will not carry on any business 
other than that of the firm. 4 


(3) An agreement by a partner with his other partners that on 
retiring from the partnership he will not carry on any business 

similar to that of the firm within a specified period or within 
specified local limits. 5 


(4) An agreement among the partners, upon or in anticipation 
of dissolution of he firm, that some or all of them will not carry on 

a business similar to that of the firm within a specified period or 

within specified local limits. 6 


(5) An agreement between any 
firm s goodwill that such partner will 
similar to that of the firm within 
specified local limits. 7 


partner and the buyer of the 
not carry on any business 
a specified period or within 


The Jndian law is thus very strict on the point of restraint of 

trade and therefore unless the restraint comes within one of the 

above exceptions, it will be void, and thus many agreements which 

would be valid under the Common law of England are void under 
the above section. 


Section 27, Indian Contract Act 
Section 11 (2), Indian Partnership Act 
Section 36 (2), Indian Partnership Act 
ection 54, Indian Partnership Act 
action 55 (3/, Indian Partnership Act 
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The following agreements are not in restraint of trade. For ex¬ 
ample an agreement by a doctor’s assistant that the latter would not 
practise on his own account during the agreed term of his service 
would not be in restraint of trade’ but if he agreed not to practise 
on his own atter the duration of his term of service it would be in 
restraint of trade and therefore void. A stipulation, by which a 
party to an agreement undertakes not to sell to others for a specified 
time any goods of the same description as they are selling to the 
other party, is not in restraint of trade. So also an agreement to 
sell all the salt manufactured by A during a specified period to B at 
a certain price is not in restraint of trade. When manufacturers 
entering into trade combinations agree not to sell their goods 
below a certain price that is not a restraint of trade as it does not 
prevent either party from exercising his business of manufacturing 
or selling goods. Tt merely lays down terms on which such business 
may be exercised. 

(b) Marriage Brokerage etc . 

On the same ground of public policy a marriage brokerage 
contract, or an agreement to pay money to the parent or guardian of 
a minor in consideration of such parent or guardian consenting to 
the said marriage, is void and if the minor is not given in marriage 
damages cannot be recovered from the parent or guardian. 9 Simi¬ 
larly if the marriage does take place, the parent or guardian cannot 
recover the promised reward. 10 

(c) Interest Against Duty 

Agreements for the sale of public offices , agreements with 
public servants to use their influence with other public servants in 
order to obtain some benefit , are agreements tending to create 
interest against duty and therefore void. 

(d) Agreements in Restraint of Legal Proceedings 

Certain offences such as assault, etc. are known as compoundable 
offences , i.e. t in or outside a court the parties can come to a settle¬ 
ment. There are other offences of a very serious nature which the 
law has declared to be non-co'npoundable and in that case any 
compromise made with a view not to prosecute would be bad and a 
criminal offence in itself. In mercantile transactions , frequently, a 

8 Charlesworth v. Macdonald 1899, 23 Bom. 103 

9 Dholidas v. Fulchand 32 Bom. 658. 

10 Baldeo Das v. Mohamaya. 15 Cal. W.N. 477. 
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person commits a breach of trust or similar offence. In such a case 
the employer with whom the breach of trust has been committed 
has a right to recover money so misappropriated through a civil 
action. This civil race he may compromise if he so desires but he 
should not give an undertaking that this compromise would mean 
that the party who had committed this serious offence will not be 

prosecuted. 

Agreements in restraint of legal proceedings are void. Section 
2 says that if a party is restricted absolutely from enforcing his 
rights under, or in respect of. any contract by the usual legal 
proceedings in the ordinary tribunals, such an agreement is void 
■° XhM ««"'• The sec,ion, however, even,,,, from i„ operZn 
contracts to refer to arbitration. This is because a simple contract 
o re er to arbitration does not oust the jurisdiction of the court- 

the arbitrator’s award is liable to be set aside, modified or other^ 
wise dealt with by the court. If an agreement stated that all the 

ST r WCen ^ e P arties sha ” ^ referred to arbitration and 
t the decision of the arbitrators shall be final, the first part of 

seconder M°K d h °' d 8 °° d 3nd C3n be enforced ’ whereas the 
second part would be void. 

(c) Champerty and Maintenance 

has lot:: of li, : 8a,ion in whid ’ ,he p^ou„ g 

'« ^ rr-^ed, on gain, „ P f J ch £ 

bargain rc? i° promotin 8 assisting. When there is a 

Perfy but whe tli * ' n pr ° perty if covered, it is ebam- 

EuJi'h rZrK h r C ‘I" 0 SUch bargain it is maintenance. The 

fully assisting o' dS ^ practlCes and makes the person so wrong- 
damag ‘ th “T 8 ^ litigation liable to an action for 

Law have no t a * PerS ° n injured ‘ The ru,es of English 
Privy 1 Cm, . • , ^ ,n India but if has been held by the 
ment ^ m Bhaewac D °y al Sin Sh v. Devi Saint" that an agr^e 

Law was ^ 

Thu<j if e a S a| nst public policy to render it void 

",:L„ c r ra « falli "8 under this heading i, proved u be 

sary litieation” nr *«; { ’ or tend ing to promote unneces- 

in India* This V * is » would be void 

_^_Th,s ,s because of the peculiar position of Indian HU. 

j* (1908), 35 cal. 420 

” F ' SCher V - Kamta Naicker (1890), 8 M.I.A. 170 
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gants many of whom arc too poor to afford an expensive litigation. 
“The uncertainties of litigation are proverbial; and if the financier 
must needs risk losing his money he may well be allowed some 
chance of exceptional advantage.” 15 

(f) Restraint of Marriage 

“Agreements, in restraint of marriage of any person other 
than a minor are void ” (S. 26). Thus an agreement by a person not 
to marry at all is void as being against public policy . In India it 
would also be void even though the agreement refers only to one 
particular person, or a particular class of persons, whom the party 
agreeing undertakes not to marry. In England restraint against 
marrying a particular person is, however, valid. 

We have already dealt with agreements in Restraint of Trade 
and of Judicial Proceedings. 

Part of Consideration or Object Unlawful 

“If any part of a tingl" consideration for one or more objects, 
or any one or any part of several considerations for c single object , 
is unlawful, the agreement is void” (S. 24). 

For example, A promises to superintend on behalf of B , a legal 
manufacture of indigo, and an illegal traffic in other articles, B 
promises to pay A a salary of Rs 10,000 a year. The agreement is 
void, the object of A 9 s promise and the consideration for B y s pro¬ 
mise being in part unlawful (ill: to S. 24). 

We learnt in Section 23 that an agreement is void if its object 

or consideration is unlawful. Section 224 follows naturally from 

_ # • 

this as when a consideration or object is indivisible if part of it is 
unlawful the whole agreement is void. The general rule is that 
where you cannot sever the illegal from the legal part ot a cove¬ 
nant, the contract is altogether void; but where you can sever 
them whether the illegality be created by statute or by the common 
law, you may reject the bad part and retain the good. 14 

SUMMARY 

Agreements which are for an unlawful object or consideration 
are void. These are agreements where the object or consideration. 

1. is forbidden by law, or 

15 Ram Sarup Court of Wards (1940) 67 I. A. 50 

14 Pickering v. Ilfracombe Ry Co. (1868) L.R. 3C.P. 235 at P.250 
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2. is such that it would defeat the provisions of the law or 

3. is fraudulent, or * 

4. involves or implies injury to the person or property of 
another, or 

5. is immoral, or 

6. is opposed to public policy 

Heads of Public Policy 

1. Restraint of trade 

2. Marriage Brokerage 

3. Interest against duty 

4. Restraint of legal proceedings 

5. Champerty and Maintenance 

6. Restraint of Marriage 


TYPICAL QUESTIONS 


able? 


1. Discuss the InJian Law with regard to agreements in restraint of trade. 

2. What agreements are said to be opposed to public policy? Are they 


enforce- 


3. Wh.t are Unlawful Agreement!? Egplain .hair nature and character, 
r.aal ' h ' ,0llOWi " ! *" o' valid. Give 

(1) A promises to pay a certain sum of money to B who is an 

a SUit agaiMt . ^ in COnsideration of5’s absenting himself at 

( ) In a suit by A against B for the recovery of Rs 2 000 A ic in . c 

Tmon Ca8reeS !Tr Pr ° VidefUndS t0 ' in consider’ation^ 

the money recovered from B. najr 

' 3) h1s P life m ' Se3 B ' ^ C ° nSideration of Rs 1.000 never to marry throughout 
l4) ^ C ° nS,deration ° fRs 1 - 000 never to marry a particular 

pracUsin?r S Bom h hVv W "‘““"V 0 u contracts in ^straint of trade. A, a doctor 
condition that after the ^ ^ h ' S assislant for a P en °d of three years, on 

his own for a period of the fiveyea"^ After" the '"fim ‘ threeT^H B ° mb iy ° n 
in bresch nf l.' a tirst tnicc yc^rs held cxnirpH n 

from pracLT I&a'ZZS'*** * ^ 
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6. A, a machinegun manufacturer, sold his business to a company, in consi¬ 
deration of some amount of goodwill, and covenanted that he wou’d not carry on 
a similar business for a certain time anywhere in the world. Is such a covenant 
binding upon him? Is there any difference on the point under the English and 

Indian Laws? 

7. “Certain objects of contract aie forbidden or discouraged by law; and 
though all the other requirements for the formation of a contract to be complied 
with, yet if these objects aie in contemplation of the parties when they enter into 
the agreement, the law will not enforce it”. Discuss the above statement giving 

Illustrations. 
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CONTRACTS 
Agreements not Declared Void 


Agreements not Declared Void 

of a T'm Ch3Pter °” e ° f ,he B3Senlials 

by any law In force , h ll ® hould not have been declared void 
certain agreements ^oldthti^llnchag^elmentla^ nat 

38 they cannot be enforced in court. contract. 

Agreements Declared Void by Contract Act 


_ 

The following agreements are void accordine to th* « 
of various sections of the Indian Contract Act- Pr ° mi ° ns 

a) byToXuS^T 8 Wh ° haVe °° ,egal CaPaCi ' y b ' bound 

ZZ d ( s7o, ,bro “ eb a ma, “ al ■—* or r«« 

<4) IT ° f COaS,<lar * ,i °° " object of whici „ 
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(5) Agreements made without consideration (S. 25) 

(6) Agreements, in restraint ot marriage of any person other than a 
minor(S. 26) 

(7) Agreements in restraint of trade, with certain exceptions (S. 27) 

(8) Agreements in restraint of Jegil proceedings, except contracts 
to refer to arbitration (S. 28) 

(9) Uncertain agreements IS. 29) 

(10) Wagering agreements (S 30) 

(11) Impossible agreements (S. 56) 

We have already dealt with all the above, except the last two, 
in earlier chapters. 


Wagering Agreements 

A wager is defined by Auson as “a promise to give money or 
money’s worth upon the determination or ascertainment of an un¬ 
certain event”. Section 30 lays down that “agreements by way of 
wager are void and no suit shall be brought for recovering anything 
alleged to be won on any wager, or to recover anything entrusted to 
any person to abide the result of any wager”. 


The section makes an exception in favour of certain prizes for 
horse-racing by providing further that, “This section shall not be 
deemed to render unlawful a subscription or contribution, or agree¬ 
ment to subscribe or contribute, made or entered into for or toward 
any plate, prize or sum of money, of the value or amount of five 
hundred rupees or upwards to be awarded to the winner or winners 
of any horse-race.” 


With regard to wagering agreements it may be noted that two 
parties may enter into a formal contract for sale and purchase of 
goods at a given price and for their delivery at a given time. If, how¬ 
ever, the circumstances are such as warrant the legal inference that 
both the contracting parties never intended the actual transfer of 
goods, but that their dominant idea was to give or receive the diffe¬ 
rence between the market price and the contract price at the time of 
delivery, such a contract is not based on a genuine mercantile trans¬ 
action, but on a mere wager or bet on the rise or fall of the mar- 
ket. In one case a series of contracts were entered into in Dhollera 
for the sale and purchase of Broach Cotton. It was proved that 
Broach Cotton never entered Dhollera and that none of the cont¬ 
racts were ever completed by delivery but by payment of differences 
between the contract price and the market price in Bombay on the 
vj ida day. Thus although the contracts were made on printed forms 
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which provided for delivery of cotton and forbade gambling in diffe¬ 
rences it was held on the above that the contracts were by way of 
wager and therefore void. 1 In short, in the case of wagering contracts 
neither party thinks of or intends to perform the contract itself, but 
the dominant idea is to receive or pay differences on the happening or 
failure of an event the final issue of which is uncertain. The agree¬ 
ment will also be a wagering agreement in cases where though the 
dominant intention of the parties was to pay or receive the market 
difference, there was stipulation which gave one of the parties an 
option to demand delivery on the payment of an extra sum. 

It will thus be seen that an agreement which to all appearances 
is a simpie mercantile transaction in the form of an agreement to 
sell may be a pure and simple wager. The Courts of Law will take 
all the circumstances of the case in view before arriving at a decision 
on this point. In the words of Davar J., “what the Court has to do is 
not simply to 'ook at the transactions as they appear on the face of 
them, but to go beyond them, and ascertain the true nature of the 
dealings between the parties by probing into surrounding circum¬ 
stances and minutely examining the position of the parties and the 

general character of the business carried on by them”. 2 In a later 
* case the Privy Council extended this principle considerably by hold¬ 
ing that “the mere fact that a contract for sale and purchase of goods 
is of a highly speculative character, cannot alone vitiate the transac¬ 
tion as a wagering contract within the meaning of Section 30 of the 
Indian Contract Act, 1872. To produce thal result there must be 

proof that the contract was entered into upon the terms that perfor¬ 
mance of the contract should not be demanded, but that differences 
only should become payable”. They went further and stated that 
when no such definite agreement or undertaking was proved and it 
appeared that delivery of the goods might always have been insisted 
on, the contract was not bad on the ground of of wagering”. 3 

It may be added here that lotteries are games of chance where 
e prize is dependent on the drawing or casting of lots. The Penal 
ode* makes it an offence to keep any office or place for the purpose 
of drawing any lottery without the authority of Government. 

Agreements Collateral to Wagering Contracts 

The Indian Contract Act makes a wagering contract void and 

‘ — 1 ega *’ tbus the fact that the transaction is a wager aoes not taint 

j ?° shi Totakshi v. Shah Ujamshi Vehi, (1889) 24 Bom. 227 

urmukhrai Amolakchand v. Narotamdas Gordhandas, 9 Bom. L.R. 125 

* Section294 ™ praSad v ' Gov i n ddoss Chaturbhujadoss and Co., 30 Bom. L.R. 238 
- 8 - 


114 


Contracts: Agreements not Declared Void 


collateral transactions , therefore, the said collateral transactions can 
be enforced, e.g. (1) A loan to help the payment of a gambling debt; 
(2) Brokerage on a wagering contract; (3) Deposit on same, etc. 
Under the Bombay Act III of 1865, which follows the English Law, 
agreements collateral to wagering are void and no money knowingly 
paid by an agent at the request of his principal on account of wager¬ 
ing transactions, nor the commission payable by way of fees, reward, 
etc., would be recoverable by action in the Presidency of Bombay 
whether the plaintiff be or not be a party to such a transaction. This 
act applies only to Bombay and therefore elsewhere in India transac¬ 
tions collateral to a wagering agreement are good. 


Teji Mandi Transactions 

These transactions are divided into three classes, viz.: (1) Teji 
pu/e and simple, (2) Mandi pure and simple, and (3) Teji Mandi or 
both the transactions combined. 


We shall now proceed to explain each class separately with the 
help of an illustration. 

In the case of Teji pure and simple, (known as bull transaction 
on the London Stock Exchange) what the dealer A does is to secure 
an option to buy a certain quantity of goods, say 100 bales of cotton, 
at Rs 500 per bale. In consideration of this option being given to 
him by merchant B who deals in Teji, he pays him a premium of say 
Rs 10 on each bale. The option here is to purchase and take delivery 
of these bales at some future date, as fixed by both these parties at 
the time of the contract, if it suits A, or failing that A is free to 
abandon the option. The option premium paid is of course non- 
returnable in either case. Supposing that on the delivery date the 
market were to rise to say Rs 550 per bale A would exercise his op¬ 
tion to purchase at Rs 500 and make a profit of Rs 50 per bale, less 
his option premium of Rs 10 per bale, i.e. a net profit of Rs 40 per 
bale. If, on the other hand, the market were to fall say to Rs 480 on 
the delivery date, a would abandon his option. It will be thus seen 
that as under any circumstance the option money paid is not refun¬ 
dable, the transaction would not result in a profit unless the market 
rises above the margin of Rs 10 per bale which is the option premium 
in this illustration. 

In these transactions, B the seller of the option is known as 
khannar , i.e. ‘the Eater’ of the option and A the buyer is called 
lagadnjr , i.e . the applier of the option. 

On the same principle, in the case of Mandi (or bear transaction 
England), if A thinks that the market is going to fall, he secures 
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an option from B to sell a certain number of bales, say at Rs 500 to 
B , to be delivered at some future date fixed by the parties. Here 
supposing that Rs 10 per bale was the option premium and the 
market falls to say Rs 460, A would purchase these bales at Rs 460 
and sell them to B at Rs 500 in terms of his option. Here a would 
make a profit of Rs 40 less the option of Rs 10, i.e., net Rs 30 per 
bale. 

In the above transactions the option was single, i.e., A purcha¬ 
sed in the first case the option only to “buy”, whereas in the second 
case he secured the option only to “sell”. There are other transac¬ 
tions where “double options” are dealt in known as Teji Mandi 
transactions. 

Here what actually happens is that one party buys what is known 
as a double option and pays a certain premium over the contract price 
of the commodity. This gives him the light to buy or sell a certain 
quantity at the price fixed by this agreement on the settling day 
either of the market concerned or as fixed by the agreement. Thus 
if A buys a teji mandi of, say silver at Rs 450 per kg. and for that 
purpose pays Rs 5 for the teji and another Rs 5 for the mandi so 
that if on the settling day the price rises, say it is Rs 465, he may 
buy the agreed quantity making a net profit of Rs 5 per kg. after 
reducing Rs 10 paid by way of premium of each transaction. If, on 
the other hand, the market falls to, say Rs 435, he would sell the 
quantity at Rs450 and recover Rs 15 per kg. of which Rs 5 would be 
his net profit after deducting Rs 10 per kg. for the option premium. 
The question whether these types of transactions are wagering trans¬ 
actions has been repeatedly discussed in our High Courts. The old 
view was that such agreements were wagering agreements altogether 
and therefore void 5 , but in later decisions it was held that teji mandi 
transactions must be regarded as wagering transactions and the onus 
of proving that they were not such would lie on the party so 
alleging. In a later case this was further improved upon to the 
effect that teji mandi cannot be held as wagers on account of their 
apparent nature and characteristics alone but the common intention 
of parties ought to be proved. 6 In another case where teji alone 
was bought it was decided that a pure teji transaction was on exactly 
the same footing as vaida transactions and unless it could be posi¬ 
tively proved that the parties agreed neither to ask for nor to give 

5 Ramachandra v. Ganabison (1910), 12 Bom. L.R. 590. 

6 Jessiram Jaggonath v. Tulsidas , 37 Bom. L.R. 264; Manilal v. Allibhai 24 
Bom. L,R. 812. 
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delivery, the transactions were not wagering transactions . 7 8 Teji 
Mandi contracts are also known as nuzarana contracts 1 

Under Section 19 of The Forward Contracts (Regulation) Act of 
1952 ail options in goods entered into after August 24, 1953 are illegal 
and those entered into before that date and which remain to be 
performed become void to that extent. Options in securities are 
similarly declared illegal under the Securities Contracts (Regulations) 
Act, 1956. Thus now all teji, mandi, teji mandi, galli put, call, or 
put and cal! transactions are prohibited . 

Impossible Agreements 

Agreements which are impossible of performance are declared 

void under Section 56 of the Indian Contract Act. The impossibility 
may be 

1. Physical 

2. Legal 

3. Initial or ab initio 

4. Supervening or subsequent 

Physical and Legal Impossibility: It sometimes happens that an 
agreement is entered into which is impossible of performance. This 
impossibility may b t ph) sical or legal , it may either exist at the time 
the contract was entered into, or subsequent events may make 
performance of the contract impossible. 

Section 56 of the Contract Act says that “an agreement to do 
an act impossible in itself is void*’. In a subsequent paragraph the 
section further lays down that even though the act was not impos¬ 
sible, or unlawful at the moment of time the agreement was made, 
but becomes impossible or unlawful afterwards, the contract be¬ 
comes void when the act becomes impossible or unlawful. 

Illustrations 

(a) A agrees with B to discover treasure by magic. The agreement is void. 

(b) A and B contract to marry each other. Before the time fixed for the 
marriage, A goes mad. The contract becomes void. 

(c) A contracts to marry B , being already married to C t and being forbidden 
by the la v to which he is subject to practise polygamy. A must make compensa¬ 
tion to B for the loss caused to her by the non-performance of his promise. 

7 Manubhai v. Keshavji , 24 Bom. L.R. 60. 

8 Pfithi Singh v. Matu Ram (1932) 13 Lah. 766. 
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(d) A contracts to take in cargo for B at a foreign port. A*s Government 
afterwards declares war against the country in which the port is situated. The 
contract becomes void when war is declared. 

(e) A contracts to act at a theatre for six months in consideration of a sum 

paid in advance by B. On several occasions A is too ill to act. The contract to 
act on those occasions becomes void. 


Initial and Supervening Impossibility: The law both in Eng'and 
and India on the question of physical impossibility at the moment of 
time the contract was entered into is the same, viz. that the agree¬ 
ment is void ab initio . On the point of subsequent or supervening 
impossibility, there is a difference between the English and the 
Indian Law. According to the Indian law, if the act was possible or 
lawful at the time of entering into the agreement but a subsequent 
event makes it impossible or unlawful,and if that event is one which 
the promisor could not prevent, then also the agreement becomes 
void. In English Law, if an agreement is possible of performance at 
the time it is entered into, but an impossibility arises afterwards, that 
in itself is not an excuse for non-performance unless expressly so 
stipulated. However, in particujar and exceptional cases where the 
evert which broughtiibout the. impossibility is of such a nature that 
it cannot reasonably be supposed to have been in the contemplation 
of the parties when the contract was entered into, the plea of subse¬ 
quent impossibility may be successfully raised. Examples of such 
cases are where performance becomes illegal through an alteration 
of law, or where an event fails to occur or a state of things ceases to 
exist which formed the foundation on which the contract was based, 
or where a contract for personal service is rendered impossible by 
the death or incapacity of the promisor, or in the case of the destruc¬ 
tion of a specific object the existence of which is necessary for the 
Performance of the contract. 


Frustration 


A special case of supervening impossibility is known as “Frus^ 
tratton \ In Anson’s words, it occurs “where, through supervening 
circumstances, performance becomes impossible within the time, or 

in the manner contemplated by the parties”, e.g. dislocation of 
usmess in consequence of war. 

In English Law the doctrine of “frustration of adventure” is 
ase on the doctrine of the implied terra in a commercial contract. 

K Xai ^ P,e * Wher f a su P ervenin 8 e vent such as the seizure of the 
! P y t e enemy in time of war and internment of the crew for an 
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Indefinite period was held to put an end to the obligation of the 
shipowner to continue paying the wages of the seamen. 9 

In India the doctrine of frustration is a part of the law of super¬ 
vening or subsequent impossibility where an unexpected event or 
change of circumstances frustrates the very purpose or basis of the 
contract. It is not based on the English doctrine of the implied 
term. In Satyabrat Ghost v. Mugr.etram Bangur & Co., 10 the Supreme 
Court laid down that Courts in India should look primarily to the 
law in Sections 32 and 56 of the Indian Contract Act. “The essential 
idea upon which the doctrine of frustration is based is that of impos¬ 
sibility of performance of the contract. In fact impossibility and 
frustration are often used as interchangeable expressions. The 
changed circumstances make performance of the contract impossible 
and the parties are absolved from the further performance of it as 
they did not promise to perform an impossibility”. 

Commercial Impossibility 

In order to be excused on the ground of frustration, a party to 
the contract must prove that the act or promise has become actually 
impossible of performance. 

Mere difficulty of performance or ‘commercial impossibility* is 
no excuse. For example, in one case A had entered into a contract 
to carry goods from Bombay to Antwerp, shipment to be made in 
September. Owing to the outbreak of war A could not perform the 
contract, as the freight from Bombay to Antwerp could only be 
procured at an exorbitant rate. However, it was held that this was 
not impossibility sufficient to excuse performance of the contract as 
contemplated by the Indian Contract Act. 11 Even strikes and resul¬ 
tant stoppage of work has been regarded as insufficient to render a 
contract impossible of perforraance. 1 - 

Effect of War on Contracts 

Effect of War on contracts with aliens has already been dealt 
with sufficiently earlier in the book. Briefly, the position is that 
agreements entered into with alien enemies during war are void ab 
iniiio . Those entered into during peace are either suspended during 
hostilities or entirely dissolved where it amounts toaiding'the enemy. 

* Horlock v. Beal, (1916) I.A.C. 486 

10 (1954) S.C. 44 

11 Karl Ettiner v. Changandas & Co., 40 Bom. 301 

12 Hari Laxman v. Secretury of State (1927) 30 Bom. L.R. 49 
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Compensation or Refund in cases of Impossibility 

Further in case of such agreements, if one of the parties, who 
knew or with reasonable diligence might have known at the time of 
the agreement that the agreement was unlawful or impossible, enters 
into the contract without letting the other party know of it, and the 

other party does not know of it, them the party who knows of this 

, / 

fact would have to compensate the other party for any loss which 
that party suffers through the non-performance of the agreement 
(S. 56). 


When the contract becomes impossible afterwards or is discovered 
to be void, any person who has received any advantage therefrom is 
bound to restore it or to make compensation for it to the person 
from whom he received it (S. 65). Thus a party who has paid any 
amount as a security or deposit in such a contract would be entitled 
to recover it in the event of the contract becoming impossible, 


Illustration 

If A contracts to sing for B at a concert for 1,000 rupees which were paid in 
advance and A is too ill to sing, A is not bound to make compensation to B for 
the loss of profits which B would have made if A had been able to sing, but must 
refund to B the 1,000 rupees paid in advance (ill. to S. 65) 

Formerly in English Low , the person who had received any 
advantage under a contract which subsequently became void was not 
bound to restore it and he could in addition demand the balance 
due. 13 Later these decisions were over-ruled by the House of Lords 
who held that an action for the recovery of money paid could be 
maintained on the ground of failure of consideration. 14 

In the same year the Law Reform (Frustration of Contracts) 
Act, 1943 was passed. It provides that where a contract governed by 
English Law has become impossible of performance or is otherwise 
frustrated and the parties thereto have been released from further 
performance all sums paid by one of the parties to the other are 
recoverable. It further provides that if the party to whom the sums 
were paid or payable has incurred any expenses, he may be allowed 
to retain or recover them where the court considers it just. That 
Act does not apply to (1) contracts which contain a provision for 
frustration, (2) charterparties which are not time charterparties or 
charterparties by way of demise, (3) contracts for the carriage of 
goods by sea, (4) contracts of insurance, (5) contracts for the sale 

13 Candler v. Webster (1904>, 1 K. B. 493 

4 Fibrosa Spolka A'ccy jna v. Fairbaim Lawson Combe Barbour , Ltd. (1943)A.C.32 
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of specific goods which arc destroyed before the risk has passed to 
the buyer, 


SUMMARY 


Agreements Not Declared Void: One of the essentials of a 
valid agreement is that it should not have been declared void by any 
law in force in India. 


Void Agreements: The Indian Contract Act has declared void 
agreements — 

1. by psrsons who have no U'gal capacity to contract 

2. entered into through mistake of fact 

3. the ubjecA or consideration of which is unlawful 

4. part of the object or consideration of which is unlawful 

5. made without consideration 

6. in restraint of marriage 

7. in restraint of trade 

8. in restraint of legal p/Oieedings 

9. which are unceriuin 

10. wagering agreements 

11. impossible agreements 

Definition of Wager: “A promise to give money or money’s 
worth upon the determination or ascertainment of an uncertain 
event.” — Anson 


Impossible Agreements: Impossibility may be 

1. Physical 

2. Legal 

3. A b initio (from the beginning) 

4. Supervening or subsequent. 


Initial ( ab initio) Impossibility: If the agreement is impossible of 
performance either physically e.g. to marry a person who is already 
dead, or legally e. g. to buy foreign currency without the proper 
authority, the agreement is void from the beginning i.e. void ab initio 
and this is so whether the impossibility of performance was known 
to the parties at the time they entered into the agreement. If, how¬ 
ever, the promisor alone knew of the impossibility he would have 
to compensate the other party. The law in England and India is the 
same as regards impossibility ob initio. 


Supervening Impossibility: When the contract is possible of per¬ 
formance at the time it is entered into but a subsequent event makes 
it impossible of performance, the Indian Law, as we have seen 
already, makes the contract void under Section 56. 


In English Law , however, mere subsequent impossibility was 
formerly no excuse for non-performance. Only if the supervening 
Impossibility was expressly stipulated as a grouad for avoiding the 
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contract was non-performance excused. Lafrr, this strict rule of 
English Law was relaxed by the doctrine of frustration. 

Frustration: In English Law the doctrine of frustration is based 
on the doctrine of an implied term in the contract. In Indian Law it 
is a case of supervening impossibility and is governed by Section 56. 

Commercial Impossibility: Commercial impossibility means that 
the contract is physically and legally capable of performance but in 
performing it the promisor would be put to extra expense making 

the performance uneconomical. Commercial impossibility does not 
make the contract void. 

Effect of War on Contracts 


1 . 

2 . 


If the agreement was made with an alien enemy during war it 
i$."roid ab initio . 

Q 

' was made before war was declared between the countries of 
rie contracting parties it is— 

v».) suspended , to be revived w'hen war ceases, or 

(b) dissolved entirely if it is likeiy to aid the enemv’s war 
efforts. 


Compensation or Refund 


When one of the parties knew of the impossibility or illegality 
at the time of the agreement or with reasonable diligence might 
kdowd, he roust make compensation to the other party for any 

(s'56) * ^ atter may h dve sustained through non-performance 

When an agreement is either discovered to be void or a contract 

becomes void subsequently, any party who has received any 

advantage under such agreement of contract must restore it or 

compensator; tP <he other parfylor any loss he may have 
suffered through sjrch non-performance. 7 


2 . 


3 . 


TYPICAL QUESTIONS 

(a) Mow far are' rights and liabilities of parties to a contract affected by 
supervening impossibility? 

(b) A sued B for rent due upon a lease. B pleaded that an alien enemy had 

invested the realm with a hostile army of men and with some force entered 

upon the land in possession of B and expelled him whereby he could not 

ake the profits and pay the rent. Discuss the validity of this defence of B 
under (i) Indian law, (ii) English law. 

Write short notes on: 


(a) Wagering Agreement. 

(b) Impossibility of Performance 

(c) Void Agreements 


te) During his wife’s lifetime F 

wife died and F refused to 
remedy. 


promised to marry G when his wife died. The 
marry G. Advice G whether she has any 


(b) D falsely pretends 
ged to himself D 
covers the truth. 


to E that D is a bachelor and persuades E to get enga- 
is in fact married. Has E any remedy when she dis- 


Chapter 10 
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Contracts may be classified as— 

1. Absolute, i.e. 9 to be performed irrespective of any contin¬ 
gency. 

2. Conditional or Contingent, i.e ., dependent on some event* 
All conditional contracts are not, however, contingent, as we shall 
see later. 


A “contingent contract” is a contract to do or not to do some¬ 
thing, if some event, collateral to such contract, does or does not 
happen (S. 31). 


Illustration 


A contracts to pay B Rs 10,000 if B’s house is burnt. These 
contracts cannot be enforced unless and until the contingent event 
happens (S. 31). A wager is a contingent agreement but as it is 
declared void by Section 30 a wager is not a contingent contract. 


Often contracts are entered into which are enforceable on the 
happening of some event or contingency, e.g., an insurance contract 
where an insurance company agrees to pay a certain amount on th? 
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destruction, or damage of the property insured. A builder's right to 
recover his bill for the work actually done is frequently made by 
agreement contingent on the architect certifying it as satisfactory, 
and so on. 

These contingent contracts are good if the contingency provi¬ 
ded for was not impossible at the moment the contract was made. 


Illustration 

Where A says to B y “I shall pay youRs 1,000 if you marry C’s only daughter”, 
and where C’s only daughter was dead before A said this, the contract is void 
because the contingency was in itself impossible at the very inception, i.e. y ah 
initio . 

If on the other hand, the contingency was not impossible at the 
moment of time the contract was entered into, but subsequent events 
make it impossible, the contract becomes void from that moment. 

Illustration 

Where A contracts to pay B Rs 1,000 if he marries C, the contract becomes 
impossible from the moment of time C dies unmarried and the contract is thus 
void from that time. Rut if C does not die but marries some other man, say D , 
then, also as provided by Section 34, the contract may be taken to have become 
impossible and void even though there is the remote possibility of D dying during 
the lifetime of B and C and of B marrying C thereafter. On the same principle, if 
a period is fixed during which the contingency has to happen, the contract 
becomes void and impossible on the expiration of that period. 

Contracts of insurance, indemnity and guarantee are examples 
of contingent contract but although wagers are contingent agree¬ 
ments they are not contracts because they are declared void by the 

Indian Contract Act. 


Essentials of a Contingent Contract 

1. The performance of a contingent contract will depend on a 
future event. 

2. The happening of the event must he unceriain. 

3. The uncertain event must be a collateral or incidental event 
and not part of the promise. For example if A promises to pay B a 
certain sum for painting a*s car with a condition that payment will 

e made only after the job is complete, this is not a contingent 
contract, though a conditional one, because the condition on which 
^payment depends is the very act contracted for and not a 

collateral event. 
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Rules Regarding Contingent Contracts 

The rules regarding contingent contracts are found in Sections 
32 to 36. 

1. Contingent contracts to do or not to do anything if an un¬ 
certain future event happens cannot be enforced by law unless and 
until that event has happened. 

If the event becomes impossible such contracts become void 
(S. 32). 

Thus a contingent contract is enforceable only on the happening 
of the uncertain event and if the event becomes impossible, contract 
becomes void. 

Illustrations 

(a) A m.'.kes a contiact with B to buy B* s horse if A survives C. This contract 
cannot be enforced by law unless and unil C dies in A's Ilifetime. 

(b) A makes a contract with B to sell a horse to B at a specified price, if C, 
to whom the horse has been offered, lefuses to buy it. The contract cannot be 
enforced by law unless and until C refuses to buy the horse. 

(c) A contracts io pay B a sum of n.oney when B marries C. C dies without 

being married to B • The contract becomes void. * 

2. Contingent contracts to do or not to do anything if an un¬ 

certain future event does not happen can be enforced when the hap¬ 
pening of that event becomes impossible and not before (S. 33). ,? 


Illustration 


A agrees to pay B a sum of money if a cenain ship doss not return. The ship is 
sunk. The contract can be enforced when the ship sinks. 

3. If the future event on which a contract is contingent is the 
way in which a person will act at an unspecified time, the event stall 
be considered to become impossible when such person does anything 
which renders it impossible that he should so act within any definite 
time, or otherwise than under further contingencies (S. 34). 

Illustration 

A agrees to pay B a sum of money if B marries C. C marries D. The marriage 
of B to C must row be considered impossible although it is possible that D may 
die and that C may afterwards marry B. 

4. Contingent contracts to do or not to do anything if a speci¬ 
fied uncertain event happens within a fixed time become void if, at 
the expiration of the time fixed, such event has not happened or if, 
before the time fixed, such event becomes impossible (S. 35). 
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t. 

5. Contingent contracts to do or not to do anything if a specified 
uncertain event does not happen within a fixed time may be enforced 
by law when the time fixed has expired and such event has not hap¬ 
pened or, before the time fixed has expired, if it becomes certain that 
such event will not happen. 

Illustrations 


(a) A promises to pay B a sum of money ifa certain ship returns within a year. 

The contract may be enforced if the ship returns within the year, and becomes void 
if the ship is burnt within the year. 

(b) A promises to pay B a sum of money if a certain ship does not return 

within a year. The contract may be enforced if the ship does not return within the 
year, or is burnt within the year. 


6. Contingent agreements to do or not to do anything if an im¬ 
possible event happens are void, whether the impossibility of the 

event is known or not to the parties to the agreement at the time 

when it is made. 


Illustrations 

(a) A agrees to pay B Rs 1.000 if two straight lines should enclose a space 
The agreement is void. v 

.. f (b) ^ a * recs to P a y B Rs 1.000 if B will marry A’s daughter, C. C was dead at 
me time ot the agreement. The agreement is void. 


SUMMARY 


do A contin 8 ent contract is a contract to do or not to 

not happen fs.'si) 0 ” 6 CO,lateral ‘° 8UCh contract, docs or does 

Rules as to Contingent Contracts 

certain £?“ tingent contracts to do or not to do anything if an un- 

»n,V,h« evT M 'hap l L ns aPPenS b ' e “ f0r " d by law " dl « “ d 

tain fut u ^ 0 2v,"m?„ COnt '. ! " k ,S 10 do or 1,01 10 do anything if an uncer- 
mg of that event becomes impossible, and not before. Pp6 “ 

Wilv i- future ev ent on which a contract is contingent is the 

be?onsS h . 3 P K rS ° n wiU act at an unspecified time, the event will 

iv h i ch ren d ers it i m rv t l • . , .' person does anything 

renaers it impossible for him to act in that manner. S 

nnr.ri .^ onr 'ng e nt contracts to do or not to do anything if a specific 
expiry of ,he fixed ttme, such event does not happen or before the 
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fixed time has expired, it becomes certain that such event will not 
happen. 

5. Contingent agreements to do or not to do anything if an 
impossible event happens, are void, whether or not the impossibility 
of the event is known to the parties to the agreement at the time it 
was made. 

6. Agreements which are contingent on impossible events are 
void. 


TYPICAL QUESTIONS 

1. What do you mean by contingent contracts? Explain their validity, 

2. (a) What is Contingent Contract? 

(b) When can a party enforce such Contract? 

3. Are the following contracts contingent contracts? How will you decide them? 

(a) A agrees to pay B Rs 500, if C passes his LL.B. examination in 1972. C 

passes his examination in 1972. 

(b) A agrees to pay B Rs 500 if SS. Orlando does not return within the year. 
The ship is sunk within the year. 

(c) A agrees to pay B Rs 500 if B will marry his own daughter C. C was dead 
at the time of agreement. 

4. (a) During his wife’s lifetime A promised to marry B when his wife died. 

The wife died and A refused to marry B. Advise B whether she has any 

remedy. 

(b) A contracts to pay B a sum of money when B marries C. C dies without 
being married to B . Advise A . 

5. (a) Discuss the principles underlying contingent contracts. 

(b) ^insures the life of B, a wife of his clerk. B dies. Is A entitled to claim 
under the Insurance Policy? Why? 
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CONTRACTS 

Termination 


Contracts may be terminated or discharged by any one of 
the following methods:— 

0) By Agreement (Novation, Accord and Satisfaction, Waiver, 
Remission, Rescission, Alteration). 

(2) By Fulfilment or Performance. 

(3) By Breach. 

(4) By Lapse of Time. 

(5) By Impossibility. (Frustration) 

(6) By Operation of Law. (Death, insolvency, merger) 

(1) BY AGREEMENT 

The important ways in which contracts are terminated bv agree- 
ment will now be detailed. 

Novation 

The law with regard to novation is explained by Section 62 of 
1 c Indian Contract Act. “If the parties to a contract agree to subs- 
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titme a new contract for it, or to rescind or alter it, the original con¬ 
tract need not he performed”. The term “novation” implies the 
substitution of a new contract for the old one, between the same or 
between different parties, the consideration being the discharge of 
the old contract. 1 The usual and the most common form of nova¬ 
tion is substituting a new debtor in place of an old one with the con¬ 
sent of the creditor, e.g. A owes money to D under a contract. It is 
agreed between A,B and C that B shall henceforth accept C as his 
debtor instead of A . 1 he old debt of A to B is at an end, and a new 
debt iroro C to B has been contracted. The most essential point in 
the case of novation is that the original debtor goes out and the 
liability of the new contracting party is accepted in his place. 2 

Accord and Satisfaction 

According to English Common Law consideration is necessary 
both for the formation as well as the discharge of a contract unless 
the agreement is by deed. Therefore, in order to discharge an exist¬ 
ing obligation under a contract accord and satisfaction are necessary. 
By accord is meant an agreement, between the parties to the origi¬ 
nal contract, to do something different from what was required by 
the contract. The accord is satisfied when the new agreement is per¬ 
formed. Thus in Accord and Satisfaction, Accord is the new agree¬ 
ment and Satisfaction is its performance. Where a creditor is paid 
earlier and he agrees to take it and allows a discount to the debtor 
there is an agreement falling under this head. Also where there 
is a dispute as to the amount due on a contract and a settlement is 
reached or where a compromise is made under a deed or arrange¬ 
ment in insolvency there is an accord and satisfaction. 

A Right to Sue on Original Consideration in case of a Bill or Note 

In this connection it should be noted that where a cause of 
action is once complete in itself and then the debtor gives a promis¬ 
sory note or accepts a bill the creditor has a right to sue either on 
the note or bill or on the original consideration, e.g . where A sells 
goods to B and thereafter B gives A promissory note or accepts A's 
draft, A has the option either to sue on the bill or the note or, if for 
some reason he cannot do so (say the bill is improperly stamped), 
to sue B on the original consideration viz., the goods sold and deli¬ 
vered. Where, however, the original consideration is the bill or 
note as where it is given in consideration of a loan of money made 
against it, there is only one cause of action. 


1 Scarfe v. Jardine (1882) 7 A.C. 345 
* Nadimulla v. Chanapa, 5 Bom, L.R. 617 
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Remission 

‘'Every promisee may dispense with or remit, wholly or in part, 
the performance of the promise made to him, or may extend the 
time for performance or may accept instead of it any satisfaction he 
may think fit. (S. 63). Thus a contract may be discharged by remis¬ 
sion of performance or extension of time or by the acceptance of 
any other satisfaction by the promisee. 

Illustrations 

(a) A promises to paint a picture for B. B afterwards forbids him to do so. 
A is no longer bound to perform the promise. 

(b) A owes B Rs 5,000. A pays to B and B accepts, in satisfaction of the 
whole debt, Rs 2,000 paid at the time and place at which the Rs 5,000 were pay¬ 
able. The whole debt is discharged (ills, to S. 63). 

Here the law differs from the English Law because in English Law 
as we have seen under Accord and Satisfaction, every release must 
be either by deed or supported by consideration whereas our Indian 
Law does not require consideration or a new agreement to support a 
remission of performance. 

Arising from the rule laid down by this section, an agreement to 
extend the time for the performance of an agreement also does not 
require consideration in India to support it on the ground that it is a 
partial remission of performance. There must be an agreement to 

extend the time for performance as mere forbearance to sue is not 
covered by Section 63. 

Rescission 


When a person at whose option a contract is voidable rescinds it, 

the other party need not perform his promise and the party who 

rescinds must restore the benefit which he may have received under 

the contract. This is provided by Section 64. The principle behind 

this is that “no man can at once treat the contract as avoided by 

him, so as to resume the property which he parted with under it, and 

at the same time keep the money or other advantage which he has 
obtained under it” 3 


The benefit which is to be restored must have been received under 
the contract. For example, if an amount has been handed over by A 
to B as a deposit to be forfeited if A does not complete the contract, 
such de posit is not to be returned as it is not a benefit received under 

3 Clough v. L. & N.W.R. (lt>71) L.R. 7 Ex. 27 
-9- 
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the contract hut by way of security for the due performance of the 
contract. 

When a contract has been rescinded under Section 39 i. e. on 
refusal of the other party to perform his promise wholly, the party 
rescinding must return any benefit received under the contract but he 
will, of course, be entitled to claim damage from the defaulting 
party for breach of contract. The exact words of Section 39 are, 
when a party to a contract has refused to perform, or disabled him¬ 
self from performing his promise in its entirety, the promisee may 
put an end to the contract unless he has signified, by words or con¬ 
duct, his acquiescence in its continuance”. 

A contract may also be rescinded on the ground of fraud, undue 
influence, etc. as we have already seen. 

The rescission of avoidable contract may be communicated or 
revoked in the same manner, and subject to the same rules, as apply 
to the communication or revocation of a proposal (S. 66). 

Alterations in a Contract 

If an alteration is made in a contract with the consent of all the 
parties to the contract the original contract need not be performed 
(S. 62); but the new contract in its altered form takes its place. If, 
however, one of the parties to the contract, while the contract Is In 
his custody, makes an alteration, without the consent oj the other party 
either by erasure or addition, and ij that ulteraiion is material , the 
result is that the whole contract is discharged in so far as he is con¬ 
cerned. The consequence is the same if a stranger made this altera¬ 
tion while the document was in the possession of a party to the con¬ 
tract. The only exception that can be pleaded in such a case is that 
the alteration was made through a mistake or accident. A material 
alteration is one which alters the legal effect of the contract. Thus 
where the date of a bond was altered the alteration was material and 
it was held to avoid the bond. 4 Similarly, an alteration on a bill of 
exchange from D. P. to D. A. was held to be a material alteration 
which avoided the contract. 1 ' 

Assignment of Contracts 

Generally speaking, the benefits of contracts can be assigned but 
not the liability or burden. Our Indian Contract Act has no Section 
dealing with the assignment of contracts. 

4 Gogun Chunder Ghose v. Dhuronidhur (1881), Cal. 616 
b Mesha Ahronel v. The National Bank of India (1903), 5 Bom. L.R. 524 
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In England , however, under the Judicature Act 4 , a creditor may 
assign his claim or a person who has a right on any property may 
assign such right unless the assignment constitutes the alteration of 
the burden which the contract throws on the assignor. Such an 
assignment must be (1) absolute ana not by way of charge (2) in 
writing which must be signed by the assignor and (3) written notice 
must be given to the debtor of such assignment. No consideration 
is necessary and the assignee takes subject to equities . i.e. the trans¬ 
feree is in no better position than his transferor. In other words 
the Act makes effectual the assignment of a legal close in action and 
enables the assignee to sue in his own name. A dose in action is a 
personal right on property which can only be claimed or enforced 
by action and not by taking physical possession. There are cont¬ 
racts such as those of policies of life and marine insurance which are 
assigned under special Acts. Bills of lading are assignable in English 
Law under the Bills of Lading Act, 1885 and in Indian Law under 
the Indian Bills of Lading Act, 1856 and a bill of exchange or a 
negotiable instrument is transferable or assignable under the Bills 
of Exchange Act of England and the Negotiable Instruments Act of 
India. 

There may be devolution or assignment by death or insolvency. 
This is called assignment by operation of law. In case of death the 
property of a person devolves on his executors if he has died leaving 
a will naming the executors in it or failing that to his administra¬ 
tors. On the same principle, by the operation of the law of insol¬ 
vency, on the adjudication of an insolvent debtor all his property 
vests in the official assignee in India or the official receiver, or trus¬ 
tee in bankruptcy in England, and in England if a person is 
convicted of felony or treason his rights of action during his dis¬ 
ability as well as those existing at the time of his conviction vest 
in an administrator appointed by the Crown. 

An actionable claim can always be assigned in India but the 
assignment in order to be complete and effectual must be made by 
an instrument in writing . In India, the transfer of an actionable 
claim does not require notice to the debtor, to be complete and 
effectual (S. 130, Transfer of Property Act). It has also been held in 
Iadia that the interests of a buyer of goods in a contract for forward 
delivery can be assigned aud that such an interest constitutes an 
actionable claim within the meaning of the Transfer of Property 


1 Now repealed by the Law of Property Act , 1925 
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Act.' But one; a contract is broken a mire right to sue for damages 
cannot be assigned either in English or Indian law. 

It also happens that a contract may contain a clause in which it 
is clearly provided that, on the happening of a certain event the con¬ 
tract is to terminate, then in such a case the happening of the event 
contemplated brings such a contract to an end and discharge the 
parties concerned as provided for in the agreement. 

(2) BY FULFILMENT OR PERFORMANCE 

Fulfilment or Performance of a contract ought to be strictly in 
accordance with the requirements of law as laid down in Sections 37 
to 67 of the Indian Contract Act. Section 37 clearly states that in 
order to claim performance the parties to a contract must have 
actually performed what they had undertaken to do under the cont¬ 
ract, or must have shown that all the tim; they were ready and will¬ 
ing to perform their respective promises. In case where the promise 
is of a nature that by implication, or by the nature of the contract, 
persona] performance is agreed upon then the person concerned 
must actually perform or must be willing and ready to perform his 

part personally. He cannot in such a case delegate his work to 
others. 

The law expects every person who claims to sue oi a contract on 

the ground that he performed his part, or was ready and willing to 
do so, to prove: 

(1) that his performance or offer of performance was uncondi¬ 
tional,, 

(2) that it was made at a proper time arid place and that the 

person to whom it was made had a reasonable opportunity to ascertain 
such a willingness 9 and 

(3) if the performance constituted the delivery of anything, it 
must be shown that the other party was given a reasonable opportunity 
oj seeing that the thing offered was the thing which the promisor had 
bound himself with the promise to deliver. 

Valid Tender 

An offer to one of several joint promisees has the same le^al 
consequenee as an offer to ail of them. Where the performance is by 
payment , the^payment must be absolute and of the exact amount due 

7 Ja ff er Mcherali v. Budge Budge Jute Mill Co. (1906), 33 Cal. 702 affirmed in 
34 Cal. 289, I Jans raj Morarji v. Net/ioo Gangararn (1907), 9 Bom. L. R. 838 
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in the le^al tender money of the country. Besides this the money 
should actually be .shown, as a mere letter offering to pay would not 
amount to a valid tender. The tender should he made at the proper 
time and place . If a cheque is offered in payment a creditor is not 
bound to accept it; but if he once accepts, it will he a valid tender and 
that fact cannot afterwards be taken as a ground for not performing 
the contract. Where the order in which reciprocal promises are to be 
performed is expressly fixed by the contracts tfiat order must be 
followed, if not the order which the nature of the transaction requ¬ 
ires may be followed (S. 52). 

When Time is of the Essence of the Contract 

We have seen that a contract must be performed at the proper 
time and place . The contract generally fixes the time at or before 
which the agreement has to be performed and thus time is said to be 
made the essence of the contract . In such a case failure to perform his 
part of the contract by one of the parties within the specified time 
limit makes the contract or so much of it as has been performed, 
voidable at the option of the injured party. If, on the other hand, it 
was not intended that time was to be of the essence of the contract, 
though the date was specified , the failure to perform will not make 
the contract voidable at the option of the other side, but ali that the 
injured party will be entitled to are damages or compensation (S. 55). 

This rule as to the inuntion of the parties to make time the 
essence of the ci ntract applies differently in cases of contracts for the 
sale of land and those for the sate of merchandise . In the case of the 
former the intention has to be expressed in un-mistakable language, 
as otherwise, equity presumes that the time of performance was not 
intended to be of importance. In mercantile or commercial contracts , 
however, the presumption is quite the other way. When merchants 
mention time and dates in their contracts they are taken to mean and 
intend that the stipulation has to be carried out. It is well settled that 
in contracts other than mercantile ones, stipulations as to time are, 
in the absence of express or implied proof of the contrary, not to be 
of the essence of the contract. On the other hand, in a mercantile 
contract, ordinarily, time constitutes the essence of the contract, the 
reason being that a mercantile contract is not always an isolated 
transaction, but constitutes a link in the chain of transactions which 
the parties enter into in the course of their business with others.* 


’ Sa/w & Co v. Sri ram Vijay Kumir, 1971 (2) C.W. . 86 
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By Whom Contracts must be Performed 

Sections 40 to 45 deal with the question of by whom promises 

under a contract are to be performed and the devolution of joint 

liabilities and rights. The term promise is used in the Indian Contract 
Act to mean an accepted proposal . 

(1) Personal Contracts 

* 

In the case of personal contracts , such as those which require the 

exercise of personal skill and diligence, the promisor himself must 
perform his promise. (S. 40). 

Illustration 

A promises to paint a picture for B. A must perform this promise personally. 

(2) Other Contracts 

In other cases , i.e. p in the case of contracts which do not depend 
on personal considerations, either the promisor or his duly authorised 
agent may perform the promise. (S. 40). 

Illustration 

A Promise* to pay B a sum of money. A may perform this promise, either by 
personally paying the money to B or by causing it to be paid to B by another; and, 
if A dies bel ore the time appointed for payment, his representatives must perform 

the promise, or employ some proper person to do so. 

# 

Death of Promisor 

\ 

On the death of the promisor the liability for performance 
devolves on his representatives unless a contrary intention appears 
from the contract (S. 37). 

Illustration 

A promises to deliver goods to B on a certain day on payment of Rs 1,000. 

A dies before that day. A's representatives are bound to deliver the goods to B and 
B is bound to pay the Rs 1,000 to A’s representatives. 

The representatives of the deceased would be the executors 1 
named in the will or administrators of the deceased’s estate. The 
liability of such representatives is limited to the estate of the deceased I 
which has come into their hands. 

if 

The exception is where the contract is of such a personal nature 
that performance by representatives will not be according to the 
intention of the parties to the contract. 

R8 ' - fl , t a / . 5 * V* r '• SS r ■ y . ' • “ * ‘ r ■ 
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Illustration 

A promises to paint a picture for B on a certain day at a certain price. A dies 
before that day. The contract cannot be enforced either by A f s representatives or 

by B. 

(4) Third Party 

If the promisee accepts performance from a third party, he can¬ 
not afterwards enforce it against the promisor (S. 41). 


(5) Devolution of Joint Promises 


(a) All the joint promisors are liable during their lifetime to 


perform the promise. 

(b) When two or more persons have made a joint promise the 
promises may y in the absence of a contract to the contrary, compel any 
one or more of such joint promisors to perform the whole of the 
promise. Each of the joint promisors may, however, compel every 
other joint promisor to contribute equally with himself to the per¬ 
formance unless a contrary intention appears from the contract. 


(c) If one or more of the joint promisors have been released by 
the promisee, the promise must be performed by those who are not 
so released (S. 44). 

(d) In the case of death of any joint promisor the survivors 
together with the representative of the deceased promisor must per¬ 
form the promise (S. 42). 

(e) After the death oj the last surviving joint promisor, the repre¬ 
sentatives uf all jointly must perform it (S. 42). 


Contribution by Joint Promisors 

Every joint promisor has the right to compel every other joint 
promisor to contribute equally with himself to the performance of 
the promise, unless a contrary intention appears from the contract. 

If, however, any joint promisor fails to make such contribution 
the remaining joint promisors must bear the loss arising from such 
default in equal shares. This rule, however, does not prevent a surety 
from recovering from his principal, payments made by the surety on 
behalf of the principal, nor entitle the principal to recover anything 
from the surety on account of payments made by the principal (S. 43). 

Illustrations 

(a) A, B and C jointly promise to pay D Rs 3,000. D may compel either 
A or B or C to pay him Rs 3,000. 
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(b) A, B and C jointly promise to pay D the sum of Rs 3,000. Cis compelled 

to pay the whole. A is insolvent, but his assets are sufficient to pay one-half of 

his debts. ( is entitled to receive Rs 500 from A *s estate, and Rs 1,250 from B . 

(c) A , B and C are under a joint promise to pay D Rs 3,000. C is unable to 

pay anything, and A is compelled to pay the whole. A is entitled to receive Rs 1,500 
from B . 

(d) A , B and C are under a joint promise to pay D Rs 3,000, A and B being 

only sureties for C. C fails to pay. A and B are compelled to pay the whole sum. 
They are entitled to recover it from C. 

Devolution of Joint Rights 

When there are j jint promisees , i.e ., when a person has made a 
promise to two or more persons jointly, then unless a contrary inten¬ 
tion appears from the contract, the right to claim performance rests, 
as between him and them, 

(a) with them during their joint lives, and 

(b) after the death of any of them, with the representative of 
such deceased person jointly with the survivor or survivors, and, 

(c) after the death oi the last survivor, with the representative 
of all jointly (S. 45). 

Illustration 

A, in consideration of Rs 5,000 lent to him by B and C, promises B and C 
jointly to repay them that sum with interest on a day specified. B dies. The right 
to claim performance rests with B's representative jointly with C during C*s life, 
and af ter the death of C with the representatives of B and C jointly. 

Rules as to Performance of Reciprocal Promises 

This term promise is used in the Indian Contract Act to mean an 
accepted proposal . 

Sections 52 to 54 deal with the performance of reciprocal 

promises, i.e., when the consideration of each party to the contract 
consists of a promise. 

The following are the rules as to performance oj reciprocal 
promises — 

1. If the contract consists of reciprocal promises which are to 
be performed simultaneously neither party is bound to perform his 
promise unless the other party is ready and willing to perform his 
reciprocal promise (S. 51). 

Illustrations 

fa) A and B contract that A shall deliver goods to B to be paid for by B on 
delivery. A need not deliver the goods, unless B is ready and willing to pay for the 


Contracts: Termination 


137 


goods on delivery. B need not pay for the goods, unless A is ready and willing to 
deliver them on payment. 

(b) A and B contract that A shall deliver goods to B at a price to be paid by 
instalments, the first instalment to be paid on delivery. A reed not deliver, unless 
B is ready and willing to pay the first instalment on delivery. B need not pay the 
first instalment, unless A is ready and willing to deliver ihe goods on payment of 
the first instalment. 


2. If the order in which the reciprocal performances are to be 
performed is fixed by ihe contract , they must be performed in that 
order (S. 52). 


3. If the order in which the reciprocal promises are to be per¬ 
formed are not fixed by the contract , they must be performed in the 
order which the nature of \he transaction requires (S. 52). 


Illustrations 


(a) A and B contract that A shall build a house for B at a fixed price. A's 
promise to build the house must be performed before B's promise to pay for it. 

(b) A and B contract that A shall make over his stock-in-trade to B at a 
fixed price, and B promises to give security for the payment of the money. A' s 
promise need not be performed until the security is given, for the nature of the 
tiansaction requires that A should have security before he delivers his stock. 

4. If one of the parties to a contract of reciprocal promises 
prevents the other party from performing his promise, the contract 
becomes voidable at the option of the party so prevented. Such party 
is also entitled to compensation from the other party for any loss 

which he may sustain in consequence of the non-performance of the 
contract (S. 53). 

Illustration 

A and B contract that B shall execute certain work for A for a thousand 
rupees. B Is ready and willing to execute the work accordingly, but A prevents 
him from doing so. The contract is voidable at the option of B ; and, if he elects 

to rescind it, he is entitled to recover from A compensation for any loss which he 
has incurred by its non-performance. 

5. If the reciprocal promises are such that one of ihe promises 
should be first performed otherwise the other promise cannot be per¬ 
formed, if the first promise is not performed such promisor cannot 
claim the performance of the reciprocal promise, and must make 
compensation to the other party to the contract for any loss which 

such party may sustain by the non-performance of the contract 
(S. 54). 

These are cases of reciprocal promises where the performance 
° one is dependent on the performance of the other. 
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Illustrations 

(a) A hiics B s ship to take in and convey, from Calcutta to Mauritius, a 
caigo to be provided by A, B receiving a certain freight for its conveyance. A 
docs not provide any cargo for the ship. A cannot claim the performance of B 9 s 
pronn c and must make compensation to B for the loss which B sustains by 
the non-performance of the contract. 

(b) A contracts with B to execute Certain builder’s work for a fixed price, 
B supplying the scaffolding and timber necessary for the work. B refuses to furnish 
any scaffolding or timber, and the work cannot be executed. A need not execute 
the work, and B is bound to make compensation to A for tny loss caused to him 
by the non-performance of the contract. 

(c) A contracts with B to deliver to him, at a specified price, certain merchan¬ 
dise on board a ship which c.mnot arrive for a month, and B engages to pay for 
the merchandise within a week from the date of the contract. B does not pay 
within the week. prt rmse to deliver need not be performed, and B must make 

compensation. 

(d) A promises B to sell him one hundred bales of merchandise, to be deli¬ 
vered next day, and B promises A to pay tor them within a month. A does not 
deliver according ro his promise. B’s promise to pay need not be performed, and 
A must make compensation. 

Appropriation of Payments 

Where there are several distinct debts owing by one person to 
another and the debtor makes a payment which is insufficient to dis¬ 
charge all the debts, the rule is that in the first instance it is the 
option of ihe debtor to appropriate his payment to any of his debts 
he chooses When the debtor does that expressly, or by implication, 
the creditor is bound to appropriate accordingly, if he accepts this 
payment, otherwise he should refuse to accept the payment alto¬ 
gether; but he cannot receive the payment under protest (S 50). 

The words “Several distinct debts** should be noticed as the 
section does not apply where there is only one debt although it may 
be payable by instalments. This section incorporates the rule in 
Clayton** case. This rule is carried further, e.g. if a creditor has 
received money belonging to a debtor, without the debtor’s know¬ 
ledge, the debtor shall have the right to appropriate it to whatever 
debt he chooses within a reasonable time of his (debtor’s) comiDg to 
know of it. 

If, however the debtor omits to appropriate and there is nothing 
to show from the nature of the payment or other circumstances as to 
what debt the amount is to be appropriated, the creditor may appro¬ 
priate this amount to any lawful debt actually due and payable inclu¬ 
ding a debt which is barred by the Limitation Act (S. 60). 


Contracts: Termination 


139 


Illustration 

Three simple debts are owed by A to B , viz; (1) a debt which fell due in 1905 
for Rs 500; (2) another for Rs 1,500 due in 1910; and (3) another for Rs 5,000 due 
in 1917. A pays a cheque to B for Rs 3,000 in 1917. If he expressly states that the 
amount is to be appropriated to the debt of 1917, B must do so. tut if by some 
chance he omits to do so, B may appropriate this amount first to write off Rs 500 
for 1905, plus Rs 1,500 for 1910 and appropriate the balance of Rs 1,000 only to 
the debt of 1917, and then give notice of his hav.ng done so to A. After this, it 
would be too late for A to object. 

It should be here noted that the creditor cannot appropriate 
any payment made by the debtor to an illegal or void debt, though 
he can appropriate to any unenforceable or time barred debt. 9 The 
creditor need not act at once. He may exercise this right of appro¬ 
priation even at the very last moment but once he has made an 
appropriation and informed the debtor lie cannot appropriate it 
otherwise. 10 When the money is due both for principal and interest 
where the appropriation is made by the creditor, it is considered to 
be an appropriation first towards interest and then towards principal. 11 

The meaning of the words “there are no other circumstances in¬ 
dicating to which debt the payment is to be applied”, is well ex¬ 
plained if we take an illustration. 

Illustration 

A owes to B three debts, say, of £ 20.15, £ 10.82 and £ 29.82, and sends B a 
cheque for £ 29.82. Here the nature of this amount and the circumstances would 
be taken as clearly indicating that the payment is meant to be appropriated towaids 
the third debt even though A does not expressly state that. 

If, however, there is a current account between the parties and 
neither party makes any appropriation, the payment shall be applied 
in discharge of the debts in order of time, irrespective of any bar 
under the Limitation Act. 

If the debts are of equal standing the payment shall be applied 
in discharge of each proportionately. 

Where neither party makes any a/prop: iation, the payment is to 
be applied in discharge of the debts in order of time whether or not 
they are time-barred. If the debts are of equal standing the payment 
is to be applied in discharge of each proportionately (S. 61) In 
England, according to the rule in Clayton's Cast, the law appropriates 
it to the earliest debt which is not statute-barred. 

# Bitari Ram v. Kanji Singh (1915), 19 Cal. W.N. 237 

Rama Shah v. Lai Chanel (1940), 67 I.A. 160, Cory Bros . * Co. v# The Mecca 
(1897), A.C. 286 

11 Malik v. Rahim. A.I.R. (1922), Pat. 369 
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This rule is known as the Kule in Clayton’s Case [(1816), 1 Mer. 
572]. It is applied generally in cases where there is a current account 
between, ihe parties, e.g., between a banker and his customer. In 
Clayton’s case Clayton had an account in a firm. When one of the 
partne rs of the firm died, the amount due was £ 1,717. Later the 

surviving partners paid out to Clayton more than this amount and 

Clayton himself deposited further amounts in the account. When the 
firm was subsequently adjudged bankrupt, the Court held that the 
estate of the deceased partner was not liable to Clayton as the 
amount due to Ciayton at the time of the death of that partner had 
been completely discharged. Thus according to the rule in Clayton’s 
case when 'he creditor makes no appropriation and there is a current 
or running account between the parties, debits and credits must bo 

set off against one another in order of their dates and the final 
balance to he recovered, 

An exception to the ru'e in Clayton's case is known as the Rule in 
Hallets Estate. It applies only when a tiustce mixes up his own 
money with trust money in a running account. 

Illustration 

* 

A trustee deposits Rs 2,000 belonging to a trust in a bank account and depo¬ 
sits Rs 3,000 of h s own in the same account. Subscaucntly he withdraws Rs 2,000 
from the bank and uses it for his own affairs. The withdrawal of Rs 2,000 will not 
be debited against the first deposit of trust money but uuhkc the rule in Clayton s 
case it will be considered to be a withdrawal of the trustee’s own money though 
that deposit was made later. 


(3) BY BREACH 

Section 39 says, ‘ when a party to a contract has refused to per¬ 
form or has disabled himself from performing his promise in its 
entirety, the oiher puny may put an end to the contract unless he has 
signified by words or conduct his acquiescence in its continuances.” 
From this it follows that if one of the parties breaks the contract, 
the other party, if he has not acquiesced in it, may, as his option, 
declare the whole contract to be at an end. The section gives an 
illustration of a singer who agreed to sing for eight nights in a 
theatre. She sang for the first five nights but on the sixth she wilfully 
absented herself. Here the theatre manager has the option to put an 
end to the contract altogether. But if he allows her to sing again on the 
seventh night he will have acquiesced in the continuance of the con¬ 
tract, with the result that though he cannot claim to put an end to 
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the contract he can still insist upon being compensated for the 
damage sustained by him. 

The breach of a contract may be in one of the following ways — 

(1) By renunciation of liability by one of the parties before the 
time of performance. Here the renunciation must refer to the whole 
as contract. 

(2) By one of the parties through his own conduct making it 
impossible to perform a contract, e.g. when a man who has agreed to 
sell or deliver his horse, sells and delivers it to a third party before 
the delivery day prescribed by the previous contract. 

(3) Where one of the parties has partly performed his part, and 
the opposite party refuses to allow him a complete performance; e.g. 
where a agreed to sell and deliver to B 50 tons of coal and actually 
delivered 20 tons, after which B refused to take any more coal. Here 
A is discharged from delivering a further 30 tons and also acquiresa 
right to sue B for compensation for the breach. 

(4) When one of the parties fails entirely to perform his part. 

With regard to the renunciation or repudiation of the contract it 
must be an absolute and clear refusal to perform and abide by the whole 
contract and must be accepted by the other side. When, therefore, 12 
H agreed to supply W with straw to be delivered at W's premises in a 
certain quantity every fortnight during a specified time and W agreed 
to ‘ pay Rs 33 per load for each load of straw so delivered”, and 
after the straw had been delivered for some time W refused to pay 
for the last load delivered, insisting that he would keep one payment 
in arrear. it was held that as here according to the agreement each 
load had to be paid for on delivery, the refusal of W to do so in 
future was a breach. It must, however, be noted that here there was 
an actual refusal to pay. If, however, there was only a failure to pay 
one out of a series of payments that will not amount to a repudiation 
o the contract. Again, to bring the case within this rule, 
the repudiation should have been accepted by the other side; e.g. in 
one case it was agreed between A and B that a's ship should go to 
Odessa and there load a cargo. In Odessa B’s agent failed to offer 
cargo, saying he had none to load. The captain of the ship as /4’s 
agent refused to take this refusal and insisted upon the cargo being 
oaded. In the meantime war broke out between England and Russia 
and B took up the defence that the contract was dissolved. It was 
held that as the refusal was not taken there was no breach or 

12 In Withers v. Reynolds (1831), 1 L.J.K.B. 30 
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renunciation and therefore B's defence was held good.“This is because 
where there is an anticipatory breach , i.e. one party renounces before 
the time for performance, it gives the other party an immediate right 
of action. If he does not act at once, any subsequent risk will fall on 
him. Anticipatory breach is dealt with in greater detail in the 
chapter on the sale of goods. 


‘Quantu 



Meruit’ 


With regard to part performance of a contract, it will be inte¬ 
resting to take up the effect of the maxim which lays down the law 
relating to the rights of the party who has performed a part of his 
obligation,to sue and recover for the actual work done quantum meruit 
(according to merit). Whether a person can sue or recover a quantum 
meruit depends upon the nature of the contract . 

If the work is an entire work for a specified sum, e.g. to build or 
to serve for a fixed period and the entire work is not carried out, 
there would be a breach which would excuse the other side, and the 
party who fails to carry out the work cannot sue with a view to 
recover the value of the actual work done, e.g. if a builder abandons 
an entire contract to erect a building after erecting a portion of it, 
he cannot recover anything on account of the finished work even 
though the owner of the building takes up the work done and finishes 
it from the point left off by the contractor. This is because here the 
performance of the whole work is the essence of the contract. Even 
in the case of an entire contract, a quantum meruit may be claimed 
if it has been previously agreed or if the completion of the work has 
been prevented by the fault of the other party. 

If, however, the contract is of a divisible nature, e.g. supply of 
•100 bales of cotton at Rs 500 per bale, the person who has performed 
a portion of the duty on such a contract by supplying 25 bales and 
failing to supply the rest, may sue on the quantum meruit of the 
actual bales delivered. The origin and nature of this remedy will be 
discussed later in this chapter. 

Anticipatory Breach 

When a party to a contract refuses to perform or disables himself 
from performing his obligation before the due date of performance, 
the other party need not wait till the due date but may instead treat 
the contract as broken and sue for damages for non-performance. In 


i* Avery v. Bowden (1816) 5 E, and B. 714 
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Hochster V. OelaiourA engaged B on 12th April as courier to 
accompany him on a tour. The employment was to commence on 
1st June. Before taat date, on Uth May, A wrote to B informing 
him that A would not require bis services. B sued A immediately for 
a breach of contract without waiting for 1st June, the day fixed for 
performance. It was held that B was not bound to wait till the due 
date of performance but could take action immediately. 

(4) BY LAPSE OF TIME 

Although under the Limitation Act the efflux of time does not 
actually terminate the contract, it, in effect, in depriving the party of 
his remedy at law to enforce brings about the same result. The 
period of limitation is three years in ordinary contracts (in England 
it is six years and twelve years for speciality contracts). 

(5) BY IMPOSSIBILITY 

Section 56 of the Indian Contract Act clearly lays down that if 

a contract which was possible of performance becomes subsequently 

impossible by reason of some event which the promisor could not 

prevent, or becomes unlawful, the contract immediately becomes 

void. This is also known frustration of the contract brought about 

by supervening impossibility. This has already been dealt with in a 
previous chapter. 15 


(6) BY OPERATION OF LAW 

Contracts here may terminate under three circumstances (1) Bv 

Merger, i.e. where a party or parties embody an inferior contract in 
a higher contract, e.g .where a judgement has been given in an action 

for debt or breach of contract and a decree obtained, the ori g i na “ 

right becomes merged in the higher right under the Court’s decree 

and no subsequent action can lie between the same parties for the 
same cause of action. or r “ e 

an \ Q 'a S °T nCy ’ I'* WherC thC Insolvenc y Commissioner passes 

n order to discharge the insolvent, which order exonerates or dis 

adju'dlcadl ' ,ab,IUi " °° a " d ' b ‘ S in '“ rre ‘ i previou! >° N* 

14 0853) 2 E. and B. 678 
“ Please see Chapter 9 
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(3) By an unauthorized alteration or loss of a written document. 
REMEDIES FOR BREACH OF CONTRACT 

DAMAGES 

When a contract has been broken, the party who suffers such a 
breach is entitled to receive from the party who has broken the con¬ 
tract compensation for any loss or damage caused to him thereby, 
li he can prove substantial loss, he will get substantial damages — 
otherwise he will only get nominal damages. Such compensation, 
however, is not to be given tor any remote and indirect loss or 
damage sustained by reason of the breach (S. 73). 


Measure of Damages 

The measure of damages, normally, in case of breach of cont¬ 
ract for sale of goods, is the difference between the contract price 
and the market price on the date of breach. It is, however, open to 
the parties to the contract to create for themselves any special rights 
and objections that they may please, such as providing their measure 
of damages in case of breach of contract and specially excluding the 
conditions which law generally attaches to a contract of sale of 
goods. In fact S. 62 of the Sale of Goods Act is a statutory recogni¬ 
tion of this right in the parties. 16 

Classification of Damages 

Damages may be divided into three classes — 

(1) General Damages; 

(2) Special Damages; and 

(3) Exemplary or Vindictive Damages. 

1. General Damages 


General damages are implied by law and are, therefore, always 

recoverable on a breach of contract: whereas special damages are 

only recoverable when they are either specifically provided for or 

where the other side was aware of their probability. According to 

the rule in Hadley v. Ba<endale x \ when a plaintiff proves that the 

breach of contract has caused him actual loss, he is only entitled to 

those damages which (a) naturally arose in the usual course of 

events arising from such a breach, and which (b) both the panics 

knew to be likely to result from the breach at the time they made the 

contract. Damages which do not fall within the rule of Hadley 
v. Baxendale , are said to be too remote . 


16 Union of India v. T, D. L. Patel, A. I. R. 1971 Del, 120 
* 7 (1854) 9 Ex. 341 
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As damages are compensatory and not penal in estimating such 
damages the means which existed of remedying the inconvenience 
and mitigating the extent of the loss must be taken into account. 


Illustrations 

(i) A hires B' s ship to go to Bombay, and there to take on board, on the 1st 
of January, a cargo which A is to provide and bring to Calcutta, the freight to be 
paid when earned. B's ship does not go to Bombay but A has opportunities of 
procuring suitable conveyance for the cargo upon terms as advantageous as those 
on which he had chartered the ship. A avails himself of those opportunities, but 
is put to trouble and expense in doing so. A is entitled to receive compensation 
from B in respect of such trouble and expense. 

(ii) Where a contractor rescinded his contract with the Government to collect 
Lac, the Court held that Government should have reauctioned the contract and 
that the contractor was entitl.d to get the benefit of Government’s failue to 
reauction. 18 

(iii) A agreed to sell B 5 bales of Broach cotron , Siy, R$ 900 per bde, the 
delivery to be given on 15th January, 1917. A fails to give delivery. The remedy 
of B would be to claim the difference between the market price and the contract 
price for the same quality of cotton in case the ma ket pr.ce is higher than the 
contract price. 19 

Market price means a price charged to an ordinary customer 
and the fact that one of the parties could have obtained goods 
through some particular arrangement at a lower price is no argu¬ 
ment. If there is no market rate for the subject-matter of the contract 
the value must be taken on the basis of the price which has to be 
paid for the nearest substitute. Failing any substitute being there, 
the market price will be ascertained by adding to the price at the 
place of purchase the expenses of getting them to the place of 
purchase plus the usual profit of the importer. 20 If the buyer waits 
after the time of delivery at the urgent request of the seller to give 
time and then fails to deliver and in the meantime the market rises, 
the damages would have to be paid on the scale of the higher price - 1 
If, on the other hand, the goods were to be shipped or forwarded to 
some other p’ace, the damages would be computed on the basis of 
the price procurable in that place minus the cost of transit. 

lH Ramalal v. State of Madhya Pradesh , A.T.R. 1963 Madh: Pra. 242 
19 William Bros . v. Ed. T. A gins Ltd . (1914) Ap. Cas. 510 
,0 Haji Ismail & Sons v. Wilson & Co., 41 Mad. 709 
81 Ogle v. Earlaue , L.R. 3 Q. B. Cal. 272 

- 10 - 
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2. Special Damages 

Specie 1 damages arise under special circumstances where the 

party to the contract has made a specially advantageous bargain 

through which he expects to make specially large profits whieh 

profits are likely to be lost through the breach of the contract. 

Special damages are only recoverable if (a) the special circumstances 

were known to both the parties at the time of making the contract, 

and (b) the damages are such as would naturally result from the 
breach of a contract so made. 

Illustration 

A has entered into an advantageous contract, say, to supply iron rails to a 
Railway Company, which he covers by a contract with an Iron Company. These 
rails are to he delivered at dates specifically stipulated. A expects to make a large 
profit on the difference. The Iron Company fails to keep the contract (and thus 
the Railway Company rescinds its contact) with A. The price at which A was to 
supply these rails to the Railway Company was much higher than the market rate 
on the date of delivery. In this case A can recover only the difference on the basis 
of the market price from the Iron Company unless A had made it clear to his seller 
(Iron Company) that the breach of contract by them would involve him in a 
special loss through his failure to keep the advantageous contract. Thus what is 
requ'red here is that the special circumstances under which the party expects to 
make a special loss through the breach of contract by the other side must be 
communicated if special damages are to be recovered. Here also it must be noted 
that if A could have bought those rails in the market in sufficient quantity to meet 
his buyer, the Railway Company, he should have done that in order to mitigate 
the damages, because “a person with whom a contract his been broken ha> a right 
to fulfil ihat contract for himself as nearly as may be, but he must not do this 
unreasonably or oppressively as regards the other party, or extravagantly”. 

3. Exemplary or Vindictive Damages 

Exemplary damages are specially penal and heavy damages awar¬ 
ded by courts in cases such as a breach of promise to marry where 
the injured feelings of the party aggrieved are also taken into 
account and in actions against bankers for refusing to honour a 
customer’s cheque when they have funds of his to meet it. Exem¬ 
plary damages are not recoverable in the case of the breach of mer¬ 
cantile contracts because the main object of law here is to compen¬ 
sate the party aggrieved and not to punish the other side. 

Liquidated Damages and Penalties 

The parties to a contract may mention in the agreement a certain 
sum to be paid to the injured party on breach of the contract. Such 
a sum may be liquidated damages, i.e. a genuine pre-estimate of the 
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damage which the parties believe likely to be caused if the contract 
is broken, or it may be by way of penalty , i.e. when the sum is fixed 
in order to prevent or penalise a breach. The actual words used by 
the parties in naming the sum, are immaterial and the court will 
consider the real intention of the parties and will allow the injured 
party the full sum named only if it finds that the sum is by way of 
liquidated damages and not by way of penalty. Thus the court is not 
bound by such a figure which may be mentioned and may allow a 
lesser amount but will never allow a larger amount than that so fixed. 

Section 74 of the Indian Contract /^ci clearly lays down in this 
connection that “When a contract has been broken, if a sum is named 
in the contract as the amount to be paid in case of such breach, or if 
the contract contains any other stipulation by way of penalty, the 
party complaining of the breach is entitled whether or not actual 
damage or loss is proved to have been caused thereby, to receive from 
the party who has broken the contract reasonable compensation not 
exceeding the amount so named, or as the case may be, the penalty 
stipulated for’*. It iurtber explains that “A stipulation for increased 
interest from the date of default may be a s' pulation by way of 
penalty”. 

Illustration 

A contracts with B to pay B Rs 1,000 if he fails to pay B Rs 500 on a given 
day. A fails to pay D Rs 500 on that day. 8 is eotitled ta recover from A such 
compensation, not exceeding Rs 1,000, as the court considers reasonable. 

The exception to the section provides for the recovery of the 
whole amount in the case of a bailbond, a recognizance or any bond 
for a performance of a public duty given uuder the provisions of any 
law or by the orders of the Government. 

QUANTUM MERUIT 

The principle of quantum meruit is rooted in English Law under 
which there were certain procedural advantages in framing an action 
tor compensation for work done. The original contract must have 
been terminated by the defendant in such a way as to entitle the 
plaintiff to regard himself as discharged from any further perfor¬ 
mance and he must have elected to do so. The remedy, however, is 
not available to the party who breaks the contract even though he 
may have partially performed part of his obligation. This remedy by 
way of quuntu n meruit is restitutory i.e., it is a recompense for the 
value of the work done by the plaintiff in order to restore him to the 
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position which he would have been in, it the contract had never been 
entered into. Thus it is different from a cJaim for damages which is 
a compensatory remedy aimed at placing the injured party as near as 
may he in the position which he would have been in, had the 
ot er party performed the contract. iC Ct mpensation quantum meruit ” 
IS awarded for work done or services rendered when the price 
thereof is not fixed by a contract. For work done or services rendered 
pursuant to the terms of a contract. For work done of services 
reuoered pursuant to the terms of a contract compensation quantum 
meruit cannot be awarded where the contract provides for considera¬ 
tion payable in that behalf. Where work is done under a contract 

pursuant to the terms thereof no amount can be claimed by way of 
quantum meruit. 


SPECIFIC PERFORMANCE 


When one party commits a breach of contract the other party is 
entitled to bring a suit for damages, i.e. for compensation in money. 
In certain cases however, the Court has the discretion to order actual 
per ormance of the contract. This is known as specific performance. 
'Specific performance is equitable relief given by the Court in cases 

of breach of contract, in the form of a judgment that the defendant 

do actually perform the contract according to its terms and stipula¬ 
tion .- 2 


Illustration 

In this connection the Supreme Court has held that Section 74 which has 
done away with the common law distinction between liquidated damages and 

penalty applies not only to cases where ihe aggrieved party is seeking to receive 
some amount tn breach of contract but also to cases upon breach of contract an 

amount received under the contract is sought to be forfeited. In all c-ses therefore 
where there is a stipulation in the naime of penalty for forfeiture of an amount 
deposited pursuant to the terms of contract which expressly provides for forfeiture, 

the Court has jurisdiction to award such sum only as it considers reasonable, but 

not exceeding the amount specified in the contact as liable to forfeiture. In ihat 
ca:e the stipulation was for payment of Rs 1,000 as earnest on execution of the 
document and Rs 24,000 “out of the sale price” against delivery of possession, the 
entire sum of Rs 25,000 to be foreited and the agreement cancelled if the purchaser 
failed to register the sale-deed by a slated date. On failure to complete the sale 

each party blamed ihe other and the amount of Rs 25,000 was sought to be forfeited. 

As there was no evidence to show that the plaintiff was allowed to retain Rs 1,000 
which was the earnest money as part of the damages but not the remaining sum of 
Rs 24,000. as 


sa Halsbury, Law of England 

11 Fateh Chand v. Balkishan Das, A. J. R. 1963 Supreme Court 1405 
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Tn Tndia the Specific Relief Act, 1963 codifies the English Law 
on the subject with a few modifications. 

In the following cases contracts may be specifically enforced:— 

(1) To enforce a trust. 

(2) When there is no standard for ascertaining the actual 
damage caused by the non-performance of the act agreed to be done, 
e.g, an agreement to sell a picture by a dead artist of a rare china 
vase. 

(3) When damages would not afford adequate relief, e.g . a 
contract to sell a particular plot of land. Here the peculiar and 
special advantage by reason of its position or quality cannot be corn- 
pens, ted sufficiently by mere monetary relief by way ot damages. 

(4) When compensation in money cannot be obtained e g. in 
cases of contracts for personal acts such as to settle boundaries on 
neighbouring estates, to renew a lease, to endorse a bill etc. 

The following contracts cannot be specifically enforced:- 

(1) Where mere payment of money(/.e. pecuniary compensation) 
is adequate relief. 

(2) Contracts running into minute or numerous details. 

(3) Contracts depending on personal qualifications. 

(4) Where the nature of the contract prevents it from being 
specifically enforced. 

(5) Where the terms are uncertain. 

(6) A contract by a trustee in excess or in breach of his trusts. 

(7) Ultra vires contracts by corporations or public companies or 
their promoters. 

(8) A contract involving the performance of a continuous duty 
which the court cannot supervise. 

(9) Where a material part of the subject-matter has ceased to 
exist before the date of the contract. 

(10) Contracts by minors. 

The remedy of specific relief unlike that of damages cannot be 
obtained as a matter of right but rests entirely on the discretion of 
the Court. As this is an equitable remedy, the plaintiff, i.e. the per¬ 
son who claims the relief, must show that he himself has performed 
or is ready and willing to perform his part of the agreement. This 
rule is based on the maxim, “He who seeks equity must do equity”. 
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INJUNCTION 

An injunction is preventive relief. It is an order of the Court to 
the other party to refrain from doiDg something which that other 
party is under an obligation not to do. This remedy is also entirely 
in the discretion o t the Court and cannot be claimed as of right. 
An injunction may be (a) temporary or (b) perpetual. 

A temporary injunction is granted provisionally until a specified 
time or until the fuither order of the court. Its object is only to 
preserve the property in dispute until the final disposal of the case 
and may be granted at any stage of a suit. 

A perpetual injunction is of a permanent nature and can only 
be granted by a decree of the Court when a right is established. 

As regards contracts the Court has power to grant injunction 
where the contract is specifically enforceable. 

PAYMENT OF INTEREST 

1. In case of Default 

If the agreement provides for the payment of interest in case of 
default the Court will permit the payment if the interest is reason¬ 
able but not if it is exorbitant. 

2. At a Higher Rate 

If the agreement provides for payment of interest at a particular 

rate and on de(au! f at a higher rate, it depends on whether the higher 
rate is to be paid: 

(a) from the date of bond, or 

(b) from the date of default. 

If the higoer rate is to be paid from the date of the bond and not 
from the date of default it would be in the nature of a penalty and 
the court will grant relief. If, however, the higher rate of interest 
is to be paid from the date of'the default it will be a question of 
construction whether it is in the nature of a penalty. 

3. Compound Interest 

If the payment of compound interest on default of payment of 
simple interest is at the same rate as simple interest no relief will be 
granted as the Court will not consider it in the nature of a penalty 
but if the rate of compound interest is at a rate than simple 

interest it will be regarded as penal and the Court will grant relief. 
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SUMMARY 

Termination or Discharge of Contracts 

A contract is brought to an end in any of the following ways 

1. By Agreement or Consent 

(a) Accord and Satis/action 

(b) Novation i.e., substitution of a new contract for an existing 

one. u 

(c) Waiver i.e. voluntarily giving up a right by a party to the 

contract. 

(d) Remission i.e. acceptance of less than what a party to the 
contract is entitled from the other party. 

(e) Rescission i.e . Cancellation 

(f) Alteration (Authorised). 

2. By Fulfilment of Performance 

(a) Actual or 

(c) Constructive i.e . by tender 

3. By Breach 

(a) Actual or 

(b) Anticipatory i.e. before the due date of performance. 

4. By Lapse of Time 

i.e. failure to sue within the period of limitation. 

5. By Impossibility 

(a) Physical or legal 

(b) Initial or Subsequent (Frustration) 

6. By Operation of Law 

(a) Death 

(b) Insolvency 

(c) Merger 

(d) Alteration (Unauthorised) 

Appropriation of Payments 

1. There must be distinct debts. 

2. The debtor and the creditor in respect of the debts must be 
the same. 

3. The payment made by the debtor must be insufficient to 
discharge all the debts. 

4. The debtor has the right of appropriation to any of the 
debts. This he may do expressly i e. by words spoken or 
written indicating the particular debt, or impliedly i.e. by 
sending the exact amount of a particular debt. 

5. If the debtor does not exercise his right of appropriation. 
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the creditor may appropriate the amount sent to any debt, 
including a time-barred debt. 

6. If neither debtor nor the creditor has appropriated the 
amount to any particular debt the court will make the 
appropriation, in order of time. This is known as the Rule 
in Clayton’s case. If all the debts are of equal standing, 
amount sent will be applied to the discharge of each 
of the debts proportionately. 

Remedies for Breach of Contract 


1. Damages 

(a) General Damages 

Rule in Hadley v. Baxendale 

(b) Special Damages 

(c) Exemplary or Vindictive Damages 

2. Specific Performance 

3. Injunction 

4. Interest 

(a) In case of default 

(b) At a higher rate 

(c) Compound interest 

Difference between liquidated damages and penalty. 


Assign 



ent of Contracts 


Actionable Claims 


TYPICAL QUESTIONS 

1. (a) What do you understand by ‘novation’? 

(b) What ere the rules laid down by the Indian Contract Act with regard 
to assessment of damages on a breach of contract? 

2. (a) When is a contract discharged? 

(b) What are the remedies for breach of a contract? 

3 (a) Explain the doctrine of ‘accord and satisfaction’ and how far is It 

applicable under Indian Law? 

(b) What are the remedies available for breach of contract? 

4. What are the rules under the Contract Act as to the appropriation of pay¬ 
ments? 


5. What is Novation? 

A"says to Y, “Give Z a receipt in full for the debt which he owes you and I will 
pay you the amount.” Y agrees. Discuss what kind of contract this is. 

6. A owes B two debts of Rs 4,750 and Rs 327.50. B telephones to A saying 
that he badly needs Rs 300 immediately, and that A should therefore repay at once 
atleast the debt of Rs 327.50. A merely sends B a cheque for Rs 327 50. B then 
finds that the other debt of Rs 4,750 is about to get time-barred, and applies the 
cheque in part payment of that debt. Discuss. 
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7. What is meant by suing on quantum meruit? 

8. What is meant by “frustration” of a contract and what is its legal result? 

On 1st July, A the owner of a hall, agrees with B that the latter shall be 
allowed to use the hall for one week, commencing 22nd July in order that B may 
exhibit pictures painted by him. On 10th July the hall is completely destroyed by 
fire. B claims damages for breach of contract. A cannot prove that the fire was 
not due to his default or default of any one for whose act or default lie is res¬ 
ponsible. Advise A as to his position. 

9. Write short notes on the following — 

(a) Rules of Appropriation (Clayton’s case). 

(b) Penalty and Liquidated damages. 

10. ‘Damages never do more than restore the injured to the position he would 
have been had the promisor performed his promise’. Explain and illustrate. 

11. A was due to perform a contract on March, 1970 but on 25th February 
repudiated his obligation. On 28th February the contract became illegal through 
a change in the law. B, the other party to the contract, filed a suit for breach of 
contract on 1st March, 1970. Discuss. 

12. Explain briefly— 

(a) Exemplary damages 

(b) specific performance 

13. (a) Discuss the principle underlying novation. 

(b) A contracts to take in cargo for B at a foreign port. A *s Govt, 
afterwards declares war against the country in which the port is situ¬ 
ated. Discuss the rights of the parties. 

14. Explain “anticipatory breach of contract” and discuss the consequences of 
such breach on the rights and liabilities of the parties. 

15. Write short notes of the following— 

1. Fssential conditions of a valid tender. 

- 2. Rules governing appropriation of payment of debts. 

3. What is anticipatory breach of contract? 

Discuss in particular the rights of the party aggrieved by the breach. 
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CONTRACTS 
Indemnity and Guarantee 


Contracts of indemnity and guarantee are special types of 
contracts and are dealt with in Sections 124 to 127 of the Indian 
Contract Act. As they form a part of the general law of contracts, 
in order to he valid a contract of indemnity or guarantee must have 
alt the essentials of a valid agreement such as consideration, free 

consent, competency of parties, legality of object, certainty and 
possibility of performance, etc. 

CONTRACT OF INDEMNITY 


Definition 

A contract of indemnity is defined by the Indian Contract Act 
as a contract by which one party promises to save the other from 
loss caused to him by the conduct of the promisor himself, or by 
the conduct of any other person (S. 124). 

Illustration 

If A undertakes to indemnify B against the consequences of any proceedings 
which C may take against B in respect of a certain sum of Rs 200, the contract 
will be a contract of indemnity, A being the iodemnifier and B the indemnity- 

holder. 
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Thus in an indemnity contract there are wo parties , the party 
who promises to save the other from loss and the promisee. For 
example, when shares are transferred, the transferee is bound to 
indemnify the transferor against future calls. 

A contract of indemnity may be express or implied . 


Commence 


M 


ent and Extent of Indemuifier’s I lability 


As to when the indemnifier’s liability commences and the 
extent of his liability, is not clearly laid down by our Act, but the 
English decisions and authorities are followed by our Indian Courts 
and it has been held that the right to claim to be indemnified arises 
as soon as the indemnity holder ha s incurred the liability. It is not 
necessary that he should have made the payment. Tnis is because 
if payment by the indemnity holder is to be a condition precedent 
to recovery from the indemnifier, the contract of indemnity may be 
of no value to an indemnity holder who is unable to make the 
payment in the first instance. 1 

Indemnity is thus defined in Halsbury’s Laws of England: “An 
indemnity is a contract expressed or implied, to keep a person, 
who has entered into, or who is about to enter into, a contract or 
incur any liability, indemnified against loss, independently of the 
question whether a third person makes a default”. 


It will thus be seen that indemnity in English Law has a much 
wider meaning, because there the loss would have to be paid inde¬ 
pendently of the question whether a third, or, as a matter of fact, 
any person has made a default. 


Promisee in Indemnity Contracts 

When an indemnity holder is sued in relation to the matter 
against which he v/as indemnified, and a judgment is given against 
him, the judgment will be conclusive because of the contract of 
indemnity although the indemnifier was not a party to it.- This 
rule of English t aw is followed by our Courts and as soon as a 
decree is passed against him, the indemnified, i.e., the promisee in 
an indemnity contract is entitled to claim from the indemnifier. 3 

Section 125 thus provides that the promisee in a contract of 
indemnity, acting within the scope of his authority, is entitled to 
recover from the promisor: 

1 Osman Jama l & Sons Ltd. v. Gopal Purshottam (1928), 56 cal. 262, 118 I C. 228 
3 Parker v. Lewis (1873) L.R. 8 Ch. 1035. 

8 Chiranji Lai v. Naraini (1919) 41 All. 295. 
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(I) all damages which he may be compelled to pay in any suit 
in respect of any matter to which the promisee to indemnify applies; 


(2) all costs which he may be compelled to pay in any such suit 

if, in bringing or defending it, he did not contravene the orders of 

the promisor, and acted as it would have been prudent for him to 
act in the absence ol any contract of indemnity, or if the promisor 

authorized him to bring or defend the suit; 


(3) all sums which he may have paid under the terms of any 

compromise ot any such suit, if the compromise was not contrary 

to the orders of the promisor, and was one which it would have 

been prudent for the promisee to make in the absence of any 

contract of indemnity, or if the promisor authorized him to com¬ 
promise the suit. 

Unoei this section the person who is indemnified against losses 
and damages may not only recover the losses and damages that he 
may have to pay, but he is also entitled to recover the costs of 
defending any suit that may be brought against him, in connection 
with this contract of indemnity, provided, of course, that he does 
not defend this suit contrary to the orders of the promisor and 
that in conducting the suit he acts as a reasonable and prudent man 
would have acted in his own case. Again, if the promisee compro¬ 
mises the suit with the authority of the promisor, he would be 
entitle*, to recover the amount paid towards the compromise from 
the promisor. It he acted without consulting the promisor, even 
then the amount p iid as compensation was not contrary to the 
orders of the promisor and was one which it would have been 

prudent for the promisee to make if there was no contract of 
indemnity. 

The Indian Contract Act does not mention the rights of a 
promis e in a contract of indemnity but the rights of a promisor 
under English Law will apply. Thes * are similar to the rights of a 
surety as mentioned in Section 141. 


CONTRACT OF GUARANTEE 


Definition 

A contract of guarantee, on the other hand, is defined by section 
126 of the Contract Act as “a contract to perform the promise, or 
discharge the liability, of a third person in case of his default. 
The p:rson who gives the guarantee is called the ‘surety'; the person 
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in respect of whose default the guarantee is given is called the 
4 principal debior ’ and the person to whom the guarantee is given is 
called the ‘ creditor \ Thus in a contract o> guarant e there ore three 
partte^ viz. (1) the surety, (2) the principal debtor, and (3) the 
creditor. In Indian Law “a guarantee may be either oral or written”. 
Thus where A guarantees to b that if he lends Rs 3,000 to <J, C 
shall pay the amount within the stipulated tunc in accordance with 
his agreement, faihng which A shall make good that amount, or in 
case of an ordinary agreement of sale of goods if A guarantees // 
that if he gives credit to C in connection with the goods he sells to 

C for a particular duration, C shall pay the cost of the goods b 
sells to him, failing which he (a) shall be responsible to make 
good the amount due either in full or upto a certain limit, it is a 
contract of guarantee. In English Law a guarantee is defined as “a 
promise made by one person to another to be collaterally answer- 
able for the debt, default or miscarriage of a third person” and is 

required to be evidenced by writing under the Statute of Frauds, 
while a contract of indemnity is not. 


Difference between ndemnity and Guarantee 

There are three main points of difference between an indemnity 
and a guarantee. They are— 

(1) In an indemnity contract there are only two parties, where¬ 
as in a guarantee there are three: 

(2) In an indemnity contract the indemnifier of the promisor 
is primarily liable and there is no secondary liability whereas in a 

guarantee the surety is only collate rally liable, the primary liability 
being on the principal debtor; and 

* 3 ) In an indemnity contract, the indemnifier has some interest 
in the transaction apart from his promise to pay the loss but the 

guarantor or surety’s only interest in the contract is his promise to 
pay the loss. 

It will be seen, therefore, that in the case of a guarantee the 
primary responsibility lies on the principal debtor and the surety’s 
obligation depends substantially on the default of the principal 
debtor. If there was no principal debtor, or if the principal debtor 
was there but the surety took upon himself the primary responsi¬ 
bility of paying the debt, it will come under the heading of indem¬ 
nity and not of guarantee. Our section also makes contracts of gua" 
ramee binding even when they are oral, whereas, in England, unde^ 
tne statute ot Frauds, contracts oj guarantee must be evidenced by a 
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memorandum or note in writing. It may be added here that it is 
necessary that these contracts should be supported by considera¬ 
tion like all other simple contracts and all rules of evidence will 
apply to them. It will be considered a sufficient consideration if 
anything is done or promised by the creditor for the benefit of the 
principal debtor, surety or any other person. 

Illustrations 

(a) B request? A to sell and deliver to him goods on credit. A agrees to do so, 
provided C will guarantee the payment of the price of goods. C promises to guar¬ 
antee the payment in consideration of A's promise to deliver the goods. This is 
sufficient consideration for C’s promise. 

(b) A sells and delivers goods to B % C afterwards requests A to forbear to sue 
B for the debt for a year, and promises that if he does so, C will pay for them in 
default of payment by 3. A agrees to forbear as requested. This is a sufficient con¬ 
sideration for C’s promise. 

(c) A sells and delivers goods to B , C afterwards, without consideration, agreee 
to pay for them in default of B. The agreement is void (ills, to S. 127). 

fhe guarantor is “collaterally liable” and therefore if he pays, 
the principal debtor is not released from his liability but the 
guarantor steps into the shoes of the creditor. 

Liability of the Surety in Guarantee Contracts 

The liability of the surety is co-extensive with that of the principal 
debtor , unless the contrary is provided for. For example, if A 
guarantees the payment of a bill of exchange by C, the acceptor 
and the bill is not paid, A would not only have to pay the amount 
of the bill but also any interest and charges that may have become 

due on it (S. 128). 

Only in the case of default by the principal debtor , can the 
creditor proceed against the surety immediately and is not bound 
to sue the principal debtor in the first instance unless the guarantee 
lays down that specifically. The creditor cannot be precluded from 
taking this action even on the ground that he holds securities 

belonging to the debtor 

If the agreement between the principal debtor and the creditor 
is void, the surety is not bound. For example, B guaranteed an 
infant’s overdraft at his bank. Under the Infant’s Relief Act, the 
infant’s debt to the bank is void. It was therefore held that B was 

not liable. 4 


Coutts & Co. v. Brown-Lecky (1947) K.B. 104 
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Where a guarantee is given for running balance oj account, say 
by A to B, not exceeding Rs 1,000 with respect to debts contracted 
between B and C and supposing that c becomes insolvent and the 
debt owing to B is Rs 1,500 on which a dividend of 50 Paise a rupee 
is paid, say in all Rs 750, A can be called upon to pay the balance 
of Rs 250 only. Here it has been clearly laid down that the creditor 
b cannot claim from A his whole loss of Rs 750 in this case as the 
guarantee was for Rs 1,000. Of course, by a special agreement his 
position may be altered but in that case the condition that such a 
rule was not to apply ought to be clearly expressed. 5 Thus where 
X guarantees to the landlord Y that Z the tenant will pay the rent 
and if he fails to do so X will be liable to pay up the amount, X is 
only liable to pay the rent and not interest thereon, unless the 
guarantee agreement itself expressly stipulates that X's liability 
will include the interest on such rent if Z the tenant fails to pay. 6 
However, if Y the landlord has obtained a decree against Z for 
non-payment of rent, Y cannot enforce that decree against X the 
guarantor, but he must in a separate suit prove the liability of the 
guarantor, or surety, viz. X unless it is provided in the contract 
of guarantee that a judgment or award against the tenant or princi¬ 
pal debtor will be binding or admissible against the surety. 7 

Specific and continuing Guarantee 

A specific guarantee is a promise to be collaterally answerable 
for one single transaction only or which comes to an end on repay¬ 
ment of the advance for which it was given. 

A guarantee is a continuing guarantee when it extends to a series 
of transactions (S.129). 

Illustrations 

(a) where A in consideration that B will employ C in collecting the rents or 
B's estate, promises B to be responsible to the amount of Rs 5,000 for the due 
collection and payment by C of those rents, it is a continuing guarantee; 

(b) A guarantees payment to B, a tea-dealer, to the amount of £ 100, for any 
tea he mav from time to time supply to C. B supplies C with tea to the above value 
of £ 100, and C pays B f< r it. Afterwards B supplies C with tea to the value of 

£ 200. C fails to pay. The guarantee given by A was a cont.nuing guarantee and he 
is accordingly liable to B to the extent of £ 100. 

(c) A guarantejs payment to B of the price of five sacks of flour to be delivered 
by fi to C and to b e paid for in a month. B delivers five sacks to C, C pays for 

5 Bardwetl v. Lydall (1831), 7 Bing. 189, Hobson v. Bass (1871), L.R. 6 Ch 729-941 
" Maharaja of Benares v. Harnarain Singh (1906), 28 All. 25 
1 bajarimal v. Krishnarav (1881), 5 Bom. 647 
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them. Afterwards B deliver four sacks to C, which C does not pay for. The guar¬ 
antee given by A was not a continuing guarantee, and accordingly he is not liable 
for the price of the four sacks (ills, to S. 129). 

It should be noted that if a person guarantees the repayment 
by another of a certain sum by regular instalments within a speci¬ 
fied time, it is not a continuing guarantee , because here a single 
transaction, namely, a loan is guaranteed. Similarly when a person 
guuantees the taithful discharge of the duties of a cashier by a 

person who is appointed to that position it is not a continuing 
guarantee. 

A continuing guatanlee may at any time be revoked by the surety, 
as to future transactions , by notice to the creditor, (S. 130). 

Illustrations 

(a) A , in consideration of B s discounting, at A *s request bills of exchange 
for C, guarantees to B , for twelve months the due payment of all sueh bills to the 
extent of 5,000 rupees. B discounts bill for C to the extent of 2,000 rupees. After¬ 
wards, at the end of the three months, A revokes the guarantee. This revocation 
discharges A from all liability to B for any subsequent discount. A is liable to B 
for the 2,000 rupees, on default of C. 

(b) A guarantees to B, to the extent of 10,000 rupees, that C shall pay all the 
bills that B shall draw upon him. B draws upon C. C accepts the bill, A gives 
notice of revocation. B dishonours the bill at maturity. A is liable upon his 
guarantee (ills, to S. 130). 

Of course, for all transactions entered into previous to the 
notice, the guarantee would be binding on the guarantor. Of course, 
this section applies to cases where a series of distinct and separate 
transactions are contemplated; the words “future transactions” 
seem to imply that if the continuing guarantee is given for an 
entire consideration it can be revoked during the continuation of 
the relationship which constitutes that consideration, unless a 
material change occurs in the situation, such as dishonesty of the 
person whose fidelity is guaranteed, in which case the surety may, 
if he likes ratify or revoke the guarantee contract. 



ination of Guarantee 


The guarantee may be terminated by— 

(1) Revocation (S. 130). 

(2) Death of the surety (S. 131). 

(3) Variation of contract without consent of surety (S. 133). 

(4) Discharge by creditor of the principal debtor without 

consent of surety (S. 134). 
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(5) Compounding with principal debtor by creditor without 
consent of surety (S. 135). 

In the second case it is not necessary that the creditor should 
have known of the death of the surety; and even where the creditor 
has entered into fresh transactions after the death of the surety 
without knowledge of such death, the rule will come into force and 
the surety’s estate would not be responsible for such transactions 
entered into after death. Of course, this rule is subject to an 
agreement to the contrary. As to all debts incurred previous to his 
death, the surety will be liable. In English Law notice to the credi¬ 
tor of the surety’s death is necessary to bring the liability of the 
surety to an end. 

Section 132 lays down the rule applicable to cases where two 
person contract with a third person to undertake certain liabilities 
and also contract between themselves that one of them shall act as 
surety, whereas the other shall be personally liable for the whole 
debt to the creditor. As far as the creditor is concerned, such an 
agreement between these two persons will not effect his position and 
he can hold both of them responsible under the contract as princi¬ 
pals. This holds good under this section even though the creditor 
knew of the existence of this arrangement between these two 
debtors at the time the contract was entered into by them with him, 
because the second agreement between the debtors by which one 
debtor makes himself responsible for the full amount and makes 
the other debtor’s liabilities that of a surety will not bind the 
creditor who is not a party to it. This rule is opposed to the rule 
in English Law where the relation between these two debtors, v/z., 
that of the principal debtor and the surety will affect the conse¬ 
quences of the contract. 

Illustration 

A and B give jointly and severally a promissory note to C and if A signs the 
note on the understanding that he signs as the surety of B and that B is the princi¬ 
pal debtor who is to pay for the note, the fact of C, the creditor, knowing this will 
not afTect /4’s position in India and A will be bound to pay as the principal debtor 
and not as the surety for B. 

Variation in the Terms of a Guarantee Contract 

Any variation made without the surety's cm sent in the terms of 
the contract between the principal debtor and the creditor, dischar¬ 
ges the surety as to transactions subsequent to the variation (S. 133). 

- 11 - 
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is rule is wide and general whereas the rule in the English 
unT T d ° WD C ear,y ’ that the sur eties will not be discharged 

er the circumstances above mentioned, unless the alteration is 

Iret/T ^ WhiCh W0U ' d prejudice the ri S |lts ®f 

surety, in India, on the contrary, it appears that even if the alte¬ 
ra ion were to be of a nature which would be beneficial to the 
guarantor, it would entitle him to claim a discharge. 

Illustrations 

wards’ 0 ^andTcomrL? ^^ C °" dUCt 35 3 m3nager in C ’ 3 bank - Afler- 

that h ; Shall becom UauJ TlilZTof , ? “ , " y T* r3iSed ' ^ 

ss £,:z r l‘:; “ d ,he b r kiosc! ‘ ™ ^ * ***~£z: 

good .hL lS “ de lm “1 i* noi li.bl. to make 

annoyed bvTaniTf ^-TT ^ misconduct of Bin an office to which B is 

ByasubianemAn,' Ih? ,he . dutl « are defined by an Act of the Legislature. 

miscond u crs h?mti ^ TT °‘ the ° ffi;e iS uiat irially altered. Afterwards, B 

Z f Ch3Qge f T fUtUre ,labi,i ^ -der his 

latter Act. misconduct of B is in respect of a duty not affected by the 

(c) C agrees to appoint B as his clerk to sell goods at a yearly salary upon A’s 

ST— .L" ?’l" y '<* "»»"« received^ by bta >, «<* 

h- naidh « r- d ’ h ° U A S know,;d8c or consent, C and B agree that B should 
be paid by a commission on the goods sold by him and not by a fixed sj'ary A is 

not liable for the subsequent misconduct of B. V y ' 

oil suDnlied^biTr't/Wi 3 COntlDJin8 guarantee to the extent of 3,000 rupees for any 
the knowledge ff ^ B Af 'awardsbecomes embarrassed and, without 

ZZnsZTr *A at r ‘, he T ymems Shan be app,ied to *• theifexhting debt, 
newTrrangemeS. " ° ^ ° D ** 8Uar3ntee f ° r 3 “ y 8 ° ods su PP Iied *»• 

(e) C contracts to lend B 5,000 rupees on the 1st of March. A guarantees re- 
payment C pays the 5 000 rupees to 5 on the Is, of January. ^ is discharged from 

monlv b hefnre !he C 1 C t 0n rM C 1 u 3S beCn Vaned inasmuch a* C might sue B for the 
money before the 1st of March. 


The surety is discharged by any contract between the creditor 
and the principal debtor, by which the principal debtor Is released 
or by any act or omission of the creditor, the legal consequence of 
which is the discharge of the principal debtor (S. 134 ). 


A gives a guarantee to C Cor goods to be supplied by C to B. 
C supplies the goods to B, and afterwards B becomes embarrassed 
and contracts with his creditors (including C) to assign to them 
his property in consideration of their releasing him from their 
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demands. Here B is released from his debt by the contract with C, 
and A is discharged from his suretyship. 

This is because the surety is entitled in case he is called upon 
to pay to be placed in the position of the creditor, and to acquire 
all the rights which a creditor possesses against the debtor. If, 
therefore, the creditor by any act or omission the legal consequence 
of which is the discharge of the principal debtor, deprives the 
surety of that right which the surety is entitled to claim, the surety 
is released. Also, where the default of the principal debtor was 
brought about through the connivance of the creditor, or through 
gross negligence on the part of the creditor, the same rule will 
apply. In one case, where the creditor instituted a suit against the 
principal debtor as well as the surety on a contract and subse¬ 
quently waived his claim against the principal debtor, it was held 
that the surety was also discharged from his liability. A discharge 

of the principal debtor in the insolvency court does not, of course, 
discharge the surety. 

Failure to sue within the Period fixed by the Limitation Act 

Formerly there was a conflict among some High Courts in 
India as to whether a creditor’s failure to sue the principal debtor 
within the period of limitation discharged the surety. 

According to the judgments of the High Courts of Madras, 
Bombay and Calcutta where the creditor fails to sue the principal 
debtor within the period fixed by the Limitation Act, the surety is 
not discharged. The High Court of Allahabad held differently but 
the English decisions are the same as those of the High Courts of 
Bombay, Madras and Calcutta. The Madras High Court argued 
that barring by limitation does not discharge the debtor from his 
obligation as far as the debt is concerned, whereas in England the 
ground on which the surety is not discharged is that the surety 
himself could have brought an action against the principal debtor 
before the expiration of the time limit.* The Privy Council has 
since held that in such a case the surety is not discharged and the 
conflict may now be taken to be settled.* 

Compounding with Principal Debtor, etc. 

If the creditor arranges with the principal debtor without 
consulting tbejurety for composition or agrees to give time or 

*Sanakana v. Virupakasha, 7 Bom. 146; Krlshto Kishori Chomlhrain v Rad ha 

Ramun Munshi, 12 Cal. 330; Subramania Aiyar v. Gopala Aiyar, 33 Mad. 303 
Ranjit Singh v. Naubat, 24 All. 504 * 

• Mahant Singh v. U Ba Yi (1939) 65 I.A. *93 
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agrees not to sue him, these acts will immediately discharge the 
surety (S.135). It is held that the creditor has no right in law to 
give time to his debtor without the consent of surety, even where 
the time given may have been with a view to protect the interests 
of the surety or for his benefit. It has also been held that where 
time is given for a part of the debt, the surety would be discharged 
only with regard to that part. Of course, if there is an express 
clause in the guarantee agreement, entitling the creditor to give 
such time, that agreement will hold good. If however, the contract 
to give time to the principal debtor is made by the creditor with a 
third person, and not with the principal debtor, the surety is not 
discharged (S. 136). 

Illustration 

Where C the holder of an overdue bill of exchange drawn by A> as surety for B 
and accepted by B , contracts with M to give time to B, A is not discharged; also 
mere forbearance on the part of the creditor to sue the principal debtor or to 
enforce any other remedy against him does not, in the absence of any provision in 
the guarantee to the contrary, discharge the surety (S. 137). 

“Mere forbearance” here means that there is no express agree¬ 
ment to give time. 

Illustration 

B owes C a debt guaranteed by A. The debt becomes payable. C does not 
sue B for a year after the debt has become payable. A is not discharged from his 
suretyship. 

If the creditor does any act which is inconsistent with the rights 
of the surety or omits to do any act which his duty to the surety 
requires him to do and the eventual remedy of the surety himself 
against the principal debtor is thereby impaired, the surety is 
discharged (S. 139). 

Illustrations 

(a) B contracts to build a ship for C for a given sum, to be paid by instal¬ 
ments as the work reaches certain stages, A becomes surety to C for B's due 
performance of the contract. C, without the knowledge of A , prepays to B the last 
two instalments, A is discharged by the prepayment. 

(b) C lends money to B on the security of a joint and several promissory note 
made in C’s favour by B , and by A as surety for B, together with a bill of sale of 
B 's furniture, which gives power to C to sell the furniture and apply the proceeds 
in discharge of the note. Subsequently, C sells the furniture, but owing to his 
misconduct and wilful negligence, only a small price is realized. A is discharged 
from liability on the note. 

(c) A puts M as apprentice to B , and gives a guarantee to B , for A/’s fidelity. 

B promises on his part that he will at least once a month see A/ make up the cash. 
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B omits to see this done as promised, and M embezzles. A is not liable to B on 
his guarantee (ills, to S. 139). 

On the same principle, if the creditor returns the securities 
which be could realise and apply in discharge of his debts, the 
surety becomes exonerated to the extent of the value of such 
securities. 

Release of a Co-surety 

Where there are co-sureties, a release by the creditor of one of 
them does not discharge ihe others; neither does it free the surety so 
released from his responsibility to the other sureties (S. 138). The 
rule is opposed to that in English Law because there* a release or 
discharge granted to one of the co-sureties operates also as the 
discharge of the others. The second part of the section retains the 
right of contribution against co-sureties in case one of the sureties 
is called upon to pay up the whole debt and does not so pay or 
where he pays more than his own true share of contribution as such 
a surety. This right of contribution can be enforced even when the 
surety did not know at the time of incurring liability that he was 
to be co-surety with others and also whether the sureties are joint 
or joint and several and whether instruments by which they are 
bound are the same or different as long as the engagement is the 
same with the principal. In the absence of a special agreement, 
joint sureties contribute equally. 

Surety’s Rights on Payments 

When a surety pays what is due, or performs all that he is 
liable to perform where the guaranteed debt has fallen due, or the 
default of the principal debtor has taken place, he is Invested with 
all the rights which the creditor had against the principal debtor 
(S. 140). In other words, the surety in such a case is subrogated in 
place of the creditor whom he pays out and becomes entitled to all 
the benefits and remedies the creditor was invested with against 
the principal debtor. Here he can recover the amount from the 
principal debtor with interest, and can claim the benefit of every 
security which the creditor had against the principal debtor at the 
time when the contract of suretyship was entered into and that too 
even if the surety did not know of the existence of such security 
and if the creditor loses or without the consent of the surety parts 
with such security, the surety is discharged to the extent of the 
value of the security (S. 141). Of course, here the surety must have 
paid the whole debt , because if he has only paid a part of it he 
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cannot claim a proportional right in these securities. If what was 
guaranteed was only a part of the debt then he can claim, on paying 
up that pari, a pro rata share in those securities. 

Illustrations 

(a) C advances to B, bis tenant Rs 2,000 on the guarantee of A. C has also 
a further security for the 2,00 ) rupees by a mortgage of B’s furniture. C cancels 
the mortgage. B becomes insolvent and C sues A on his guarantee A is dischar¬ 
ged from liability to the amount of the value of the furniture. 

(b) C, a creditor, whose advance to B is secured by a decree, receives also a 
guarantee for that advance from A C afterwards takes B*s goods in execution 
under the decree, and ihen without the knowledge of A , withdraws the execution. 
A is discharged. 

(c) A, as surety for B t makes a bond jointly with B to C, to secure a loan 
from C to B. Afterwards, C obtains from B a further security for the same debt. 
Subsequently, C gives up the further security. A is not discharged (Illus. to S. 141). 

The implied promise of the principal debtor in the contract of 
guarantee being to indemnify the surety, the surety can claim only 
the amount he has rightjully paid but not that which was paid wrong¬ 
fully. 

If, however, a guarantee has been obtained by misrepresentation 
or concealment of a material circumstance, the transaction is invalid 
(Ss. 142 & 143). 

Illustrations 

(a) A engages B as clerk to collect money for him. B fails to account for 
some of his receipts, and A in consequence calls upon him to furnish security for 
his duly accounting. C gives his guarantee for B’s duly accounting. A does not 
acquaint C with B’s previous conduct. B afterwards makes default. The guarantee 
is invalid. 

(b) A guarantees to C payment for iron to be supplied by him to B to the 
amount of 2 000 tons, B and C have privately agreed that B shou'd pay five rupees 
per ton beyond the market price, such excess to be applied in liquidation of an old 
debt. This agreement is concealed from A. A is not liable as a surety (Illus. to 

S. 143). 

Co-sureties 

, If the guarantee includes a contract that the creditor shall not 
act upon the guarantee until some other has joined in it as a cosurety 
that being a condition precedent the guarantee will not be valid if 
that other person does not join (S. 144). 

Where two or more persons are co-sureties for the same debt or 
duty 9 either jointly or severally, they are liable to pay, as between 
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themselves, each an equal share of the whole debt or that part of it 
which remains unpaid by the principal debtor (S. 146). 


Illustrations 

(a) A , B and C are sureties to D for the sum of 3,000 rupees lent to E. 
E makes default in payment. A, B and C are liable, as between themselves, to pay 
1,000 rupee, each. 

(b) A, B and C are sureties to D for the sum of 1,000 rupees lent to E and 
there is a contract between A , B and C that A is to be rssponsible to the extent of 
one quarter, B to the extent of one-quarter, and C to the extent of one-half. 
E make* default in payment. As between the sureties, A is liable to pay 250 rupees 
B 250 Rupees and C 500 rupees (I lus. to S. 146). 

if the co-sureties are bound in different sums , they are liable to 
pay equally as far as their respective obligations permit (S. 147). 


Illustrations 


(a) A t B and C as sureties for D , enter into three several bonds, each in a 
different penalty, ramely, A in the penalty of 10,000 rupees, B in that of 20,000 
rupees, C in that of 40,000 rupees, conditioned for Z>*s duly accounting to E. D 
makes default to the extent of 30,000 rupees A , B and C are each liable to pay 
10,COO rupees. 

(b) A t B and C, as sureties for D, enter into three several bonds, each in a 
different penalty namely, A in the penalty of 10 000 rupees, B in that of 
20,000 tupees, C in that of 40,000 rupees, conditioned for D y s duly accounting to E, 
D makes default to the extent of 40,000 rupees. A is liable to pay 10,000 rupees, 
and B and C 15,000 rupees each. 

(c) A, B. C, as sureties for Z), enter into three several bonds,each inadfferent 
penalty, namely, A in the penalty of 10,000 rupees, B in that of 20,000 rupees, C in 
that of 40,000 rupees, conditioned for D 's duly accounting to E. D makes default 
to the extent of 70,000 rupees. A t B and C have to pay each the full penalty of his 
bond. (Ulus, to S. 147). 


Implied Promise to Indemnify Surety 

There is an implied promise in every guarantee contract that 
the principal debtor will indemnify the surety and the surety is 
entitled to recover from the principal debtor whatever sum he has 
rightfully paid under the guarantee (S. 145). 


Illustrations 

(a) B is indebted to C, and A is surety for the debt. C demands payment 
from A y and on his refusal sues him for the amount. A defends the suit, having 
reasonable grounds for doing so, but is compelled to pay the amount of the debt 
with costs. He can recover from B the amount paid by him for costs as well as the 
pr ncipal debt. 

(b) C lends B a sum of mouey, and A, at the request of B y accepts a bill of 
exchange drawn by B upon A to secure the amount. C, the holder of the bill# 
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demands payment of it from A, and, on A’s refusal to pay, sues him upon the bill. 
A, not having reasocable grounds for so doing, defends the suit, and has to pay the 
amount of the bill and costs. He can recover from B the amount of the bill, but 
not the sum paid for costs, as there was no real ground for defending the action. 

(c A (guarantees to C, to the extent of 2,000 rupees, payment for rice to be 
supplied by ( to B C supplies to B rice to a less amount than 2,000 rupees, but 
obtains from A payment of the sum of 2,000 rupees in respect of the rice supplied. 
A cannot recover from B more than the price of the rice actually suppl.ed (Illus. to 

^ • l » J I • 

Promissory Notes and Bills in Lieu of Guarantee 

The other method ot guaranteeing without entering into an 
actual bond or agreement is to give a promissory note jointly and 
severally. Frequently a bill which is drawn and accepted is endor¬ 
sed by a person, not because he is a party to the bill but because 
he acts in the capacity of a guarantor or surety. This form has one 
drawback, viz., that the banker will not here get the benefit of the 
protective clauses which a properly drawn guarantee form contains. 
In such forms the lender is allowed to present bills on the due 
date, if they are payable after the expiry of a specified period. He 
is here in the position of a holder in due course and in case of 
dishonour, he is bound to carry out all the duties of a holder in due 
course, whose bill has been dishonoured, i.e ., in connection with 
noting, protest, giving notice of dishonour, etc. 

SUMMARY 

Contract of indemnity and guarantee are special types of con¬ 
tracts therefore they must have all the essentials of a valid agree¬ 
ment. 

Definitions 

1. Contract of Indemnity: “A contract by which one party promises 
to save the other from loss ciused to him by the conduct of the 
promisor himself, or by the conduct of any other person, is called 
a contract of indemnity” (S.124, Indian Contract Act). 

2. Contract of Guarantee: “A contract of guarantee is a contract 
to perform the promise, or discharge the liability, of a third person 
in case of his default” (S.126, Indian Contract Act). 

Difference between Indemnity and Guarantee 

Indemnity Guarantee 

1. Only two parties — 1. Three parties— 

(a) the indemnifier or promi- (a) the creditor, 
sor, and 

(b) the indemnified or promi¬ 
see. 

L 


(b) the principal debtor, and 

(c) the guarantor or surety. 
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The indemnifier’s liability is 2. 
primary and independent. 


The surety’s liability is secon¬ 
dary or collateral, the primary 
liability being that of the 
principal debtor. 


3, It is not necessary for the in- 3. It is necessary for the surety 
demnifier to act at the request to give his guarantee at the 
of the debtor. request of the debtor. 


4. There is no existing debt but 
it is the possibility or risk of 
a contingency happening that 
the indemnifier undertakes to 
indemnify. 

5. The indemnifier cannot sue 
third parties in his own name 
as there is no privity of con¬ 
tract unless there is an assign¬ 
ment of the contract. 

6. There is only one contract i.e. 
between the indemnifier and 
the indemnified. 


7. May be written or oral in both 
Indian and English law. 


4. There is an existing debt or 
duty, the payment or perfor¬ 
mance of which the surety 
guarantees. 

5. The surety csn sue the prin¬ 
cipal debtor in his own right. 


6. There are three contracts— 

(1) between the principal 
debtor and the creditor; 

(2) between the creditor and 
the surety; and 

(3) between the surety and 
the principal debtor. 

7. In Indian Law may be written 
or oral but in English Law in 
order to be actionable, a gua¬ 
rantee must be evidenced by 
some memorandum or note 
in writing. 


Difference between Specific and Continuing Guarantee 


Specific Guarantee 

1. A single transaction is guaran- 1. 
teed. 

2. Comes to an end when the 2. 
transaction is complete. 

3. Cannot be revoked by the 3. 
surety. 


Continuing Guarantee 

A series of transactions are 
guaranteed. 

Extends over the whole series 
of transactions, therefore 
called ‘continuing’. 

Can be revoked as to future 
transactions. 


Discharge of Surety 

The surety is discharged in the following cases: 

L ff 2? , a g r , eemen t between the principal debtor and the 
is void, the surety is not bound. 


creditor 
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2. If the creditor varies any terra in the contract between tho 
principal debtor and the creditor, without the surety’s consent, 
the surety is discharged. 

3. If the creditor releases the principal debtor either by an agree¬ 
ment or by any act or omission of the creditor, the surety it 
discharged. 

4. If the creditor, without the surety’s consent, compounds with 

the principal debtor or agrees not to sue him, the surety is 
discharged. 

5. If the creditor does anything which is inconsistent with the 
rights of the surety or omits to do any act which his duty to 
the surety requires him to do, and the eventual remedy of the 

surety against the principal debtor is impaired, the surety is 
discharged. 

6. If the creditor returns the securities which he could have rea¬ 
lised and applied in discharge of the debt, the surety is dis¬ 
charged to the extent of the value of such securities. 

7. If the guarantee is obtained by misrepresentation, the surety is 
discharged. 

8. If the guarantee is obtained by concealment of a material fact, 
the surety is discharged. 

9. If the guarantee is given on the understanding that some other 
person will join the surety and that person does not join, the 
surety is discharged. 

10. In the case of a continuing guarantee if the surety revokes it, 
he will be discharged as to future transactions. 

Fights of Surety 

I. Against the Principal Debtor 

1. On Payment, the surety gets all the rights of the creditor 
against the principal debtor. 

2. The surety can recover from the principal debtor all sums 
he has rightfully paid, /.*»., an implied promise to be in¬ 
demnified. 

11. Against the Creditor 

1. Before the pr:ncipal debt is paid , the surety has the right to 
file a suit for a declaration that the principal debtor will be 
liable for the debt. 

2 On payment, the surety is entitled to the benefit of every 
security which the creditor has against the principal debtor 
whether or not the surety knows of the existence of such 
security. 
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TYPICAL QUESTIONS 

1 . Define “Contract of Indemnity'* 

or 

What are the rights of a surety as against 

(a) Principal Debtor, 

(b) Co-surety, and 

(c) Creditor. 

2. A is indebted to C in the sum of Rs 3,000, to he repaid in three instalments 
of Rs 1,000 each, and C is surety for the payment of the inrtalments. A 
being unable to pay the first instalment, persuades R to allow 6 months* 
further time to do so. He subsequently f ails to pay any of the instalments 
and B then files a suit against C to recover the whole amount. What are 
C's liabilities towards R? 

‘The liability of the surety is secondary*. 

The liability of the surety is co-extensive with that of the principal 
debtor*. 

Elucidate the above statements. 

B appointed X his agent to collect his rent and required him to execute 
a fidelity bond in which C was a surety. Some time after the execution 
of the bond, C died and .Y committed various acts of dishonesty* Is 
C’s estate liable for the loss caused to R? 

Discuss clearly ihe nature of a surety’s liability. When is he discharged 
from his obligations? 

The R. Bank lent money to D on the guarantee of P. The guarantee 
was a collateral security. The demand for payment of the liability of 
the principal debtor was the only condition for the enforcement of the 
bond. That condition was fulfilled. Neither the principal debtor nor 
the surety discharged the admitted liability. The B. Bank filed a suit 
and obiained a decree against both containing a direction that ‘the B. 
BanV shall be at liberty to enfoice its dues in question against the 
surety only after having exhausted its remedies against the principal 
debtor*. Examine the validity of the direction. 

5. The liability of the surety is co-extensive with that of the principal 
debtor, unless it is otherwise provided by the contract*’. Discuss. 

6. Write short notes on 
Termination of guarantee. 

(a) C agrees to appoint R as his clerk to sell goods, on a yearly salary. A 

becomes surety to C for R’s duly accounting for the money received by 

him as clerk. R receives Rs 2,000 and embezzles that amount. Thereafter 

C and R agree that B should be paid a commission on the goods sold by 
him, and not a fixed salary. 

Subsequently, B receives Rs 3,000 and embezzles that amount. What is A* s 
liability to C? 


3. (a) 

(b) 

4. (a) 
(b) 
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(b) What is the position of a surety when a creditor forbears from enforcing 
his remedy against the principal debtor? 

8. (a) A , in consideration of B's discounting, at A 9 s request, Bills of Ex¬ 
change for C, guarantees to B for 12 months the due payment of all such 
bills to the extent of Rs 5,000. B discounts bills for C to the extent of 
Rs 2,000. 

Afterwards at the end of three months, A revokes the guarantee. What is 
the liability of A to B in respect of bills discounted by B for C during the 
said period of three months and bills discounted by him thereafter? 

(b) A becomes surety to C for ZTs conduct as manager in C’s bank. 

Afterwards, B and C contract, without A’s consent, that B’s salary shall 
become liable for one fourth of the losses on overdrafts. B allows a cus¬ 
tomer to overdraw, and the bank loses a sum of money. What is the 
position of A in respect of this loss? 

(c) What is the liability of a surety when the creditor omits to sue the 
principal debtor within the period of limitation? 

9. A , B and C, as sureties for D , enter into three separate bonds, each in diffe¬ 
rent penalty, namely A in the penalty of Rs 10,000, B in that of Rs 20,000. C in 
that of Rs 40,000, conditioned for D’s, duly accounting to E.D makes a default 
to the extent of Rs 40,000. Discuss the respective liabilities of A, B and C. 

10. A, B and C, as sureties for D enter into three separate bonds, each in a 
different penalty, mmely, A in penalty of Rs 10,000, B in that of Rs 20,000, C in 
that of Rs 40,000, conditioned for D' s, duly accounting to E. D makes a default 
to the extent of Rs 40,000. Discusss the respective liabilities of A, B and C. 

11. Distinguish between: 

(a) A contract of indemnity and a contract of guarantee, giving examples of 
each. 

(b) A specific and a continuing guarantee. 


Chapter J3 


CONTRACTS 

Bailment and Pledge 


I. BAILMENT 


Definition of Bail 


II 


ent 


Bailment is defined by Section 148 as the “ delivery ” of goods 
by one person to another for some purpose, upon a contract that 
they shall, when the purpose is accomplished, be returned or other¬ 
wise disposed of according to the directions of the person deliver¬ 
ing them. 

The person delivering the goods is called the “bailor” and the 

person to whom they are delivered is called the “bailee”, and the 
transaction is called “bailment”. 

If a person already in possession of the goods of another con¬ 
tracts to hold them as bailee, he thereby becomes the bailee, and 
the owner becomes the bailor of such goods although they may not 
have been delivered by way of bailment. 

In a case where the thing delivered is not to be returned the 
transaction cannot be called a bailment. The bailment may be 
either by way of deposit, in which case the person to whom it is 
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delivered has no right to use it, or the goods may have been deli¬ 
vered with the bailor’s consent for gratuitous use or by way of hire 
or pawn. In short, the goods here are deliveredJor a temporary 
purpose . 

Bailor’s Dnties 

If goods bailed carry some defect which is likely to expose the 
bailee to any extraordinary risk, or is likely to interfere with his 
use, the bailor inust disclose such faults 9 failing which the bailor 
would be responsible to the bailee for damages arising out of such 
defect, with this difference that, in case the goods are bailed for 
hire the bailor will be responsible irrespective of the fact that the 
bailor was not aware of the existence of such defect. 

Illustration 

A lends a horse to B knowing it to be vicious, A must disclose this fact, even if 
the bailment was gratuitous, to B, otherwise in case of injury to B , A would be 
responsible for the damage sustained. If, on the other hand, the horse was hired, 
A would be responsible for damages even where A was ignorant of the defect 
(S. 150). 

Bailee’s Duties 

Where the goods are left with the bailee, the bailee must take 
as much care of the goods as a man of ordinary prudence would, 
under similar circumstances, take of his own goods of the same 
bulk, quality and value as the goods bailed (S. 151), i.e. he is liable 
for negligence only , in the absence of a contract to the contrary. 

The Indian Law thus does not recognize any degree of care, as in 
the case of English law, but clearly states that the bailee must take 
as much care of the goods as a man of ordinary prudence would 
take of his own goods of the same bulk, quality and value. The 
English Law , on the other hand, makes distinctions as to the degree 
of care, differentiating negligence into “ordinary” and “gross”, 
according to whether the bailee is a gratuitous or a paid bailee but 
such a distinction is not very satisfactory as it is not always pos¬ 
sible to draw any real distinction between the two. 

The bailee is responsible not only for loss caused through his 
own negligence but also for that caused through the negligence of 
his servants in the regular course of their employment. If, however, 
the loss is caused through the act or default of a third party, the 
bailee would not be liable if he can show that the loss could not 
have been prevented even with reasonable care and diligence. The 
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same would be the case if the bailee’s servants caused the loss or 
damage, while acting outside their ordinary course of employment 
under him. On the same principle, the liability of a guest in a 

hotel or inn with regard to the furniture he uses is the same as 
that of a bailee. 1 

It is the duty of a bailee to act with regard to the goods bailed 

strictly in accordance with the conditions of the bailment If not, 

the bailor would be at liberty to declare the bailment void at his 
option. 

Illustration 


A lends to B his horse for hire for his own riding but B drives the horse for 
hts carriage. This breach of condition gives A the option to terminate the bail¬ 
ment (S. 153). He is also entitled to claim the damages, if any, that mav arise 
through this breach of condition (S. 154). V anS * 

In the case of an inn-keeper, according to Common Law he is 

liable as an insurer of goods for loss in connection with the luegaee 

or articles belonging to his guest, i.e. unless the loss or damage is 

caused through the Act of God or the King’s enemies or the guest’, 

own negligence.’ In the opinion of Sir Dinshah Mulla, the liability 

of an inn-keeper in Indian Law is the same as that of an ordinary 
bailee under Sections 151 and 152. . y 

common Carriers, like inn-keepers, were liable under the Com 
^onLaw as insurers of goods. In India the same principles applied 

.^ y h ! h ®. C ® r " ers Act of 1865 a common carrier is permitted to 
limit his liability by special contract in the case of certain enr>A 
Thus the liability of cotntnon carriers as bailees is not 

!£ Ca, , ri^r aC ‘ A " bU ‘ ^ ,h ‘ COmm0 " -Jin- by 


BAILMENT FOR REWARD 

C ‘ MS ° r bailnl " , ' s for ■« divided i„,„ two o|a , S8Si 

( 1 ) thoae in which a reward is received by the bailor and 
the balie.“ reSP '°' ° f Wh ' Ch ,he » *> b. revived by 

Reward to Bailor 

Where the bailor receives a reward from th« n« i 
ca^rauxuab driver who took the taxi, used it, paying' 75 

ampul Smgh v. Murrey and Co. 22 All. 164 P 

Coley’s Case. 1 Smith’s L.C. 13th ed„ 120 
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cent of the receipts to the owner of the taxi cab, even though the 
driver wore the uniform of the owner of the taxi cab and bought 
his petrol from the owner out of his receipts, it was held that he 

was a bailee and not a servant.’ The other example of a bailment 

for reward to the bailor, arises in cases of contracts on a hire and 
purchase basis, where the bailee, in consideration of paying a cer¬ 
tain number of hires, is entitled to become the owner of the bail¬ 
ment on paying all the hires. 

Reward to Bailee 

This happens where goods are warehoused with a muccadum 
or a warehouseman, who gets a certain hire for storing them on 
behalf of the merchant owner during the period they remain in his 
custody. Another esse is where an article is entrusted to be 
worked upon, as for example, where a watch is left with a watch- 
repairer for repair, or gold and diamonds are left with a jeweller 
to be made into an ornament, as the watchmaker in the first case, 
or the jeweller in the second becomes a bailee for reward. 

If the goods are to be kept or to be carried or to have work 
done upon them by the bailee for the bailor without any remune¬ 
ration, the bailor must repay to the bailee the necessary expenses 
incurred by him for the purpose of the bailment (S. 158). 

Railway Companies 

In Indian Law railway companies entrusted with goods to be 
carried from one place to another are governed by the Indian Rail¬ 
ways Act 1890 as amended by the Indian Railways (Amendment) 
Act 1961. 

The Company’s liability comes into operation as soon as goods 
are tendered and accepted even though no receipt is given/ It has 
also been held that when goods are carried by several carriers in 
succession and they are consigned to one of them and there is 
short delivery at the destination the fact that loss occurred when 
they were carried by one of the other carriers does not absolve the 
last carrier because the contract here was one and indivisible. 5 It 
has also been decided in a Bombay case that where packages were 
received safe but the contents of some were missing, the railway 
company was not liable though wilful default was proved. 

* Smith v. General Motor Cab Co 27 T.L.R. 317 

* G. /. P , Rly, Co . v. A. B. Tamboli „ 28 Bom L. R. 718 

* India G. N. & Rly. Co. v. Girdharilal Gordhan Das, 54 Cal. 430 
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In England railways as carriers of goods are regarded as com¬ 
mon carriers. 

In India railways were regarded as bailees but since the 1961 
amendment of the Railways Act, 1890, the railways are responsible 
as common carriers for the carriage of animals and goods. 

For further details see the chapter on “Carriage of Goods”. 
Mixing up of Goods Bailed 

If the bailee mixes the goods of the bailor with his own with 
the consent of the bailor , the bailor and bailee will have an interest 
in the mixture in proportion to their respective shares in the 
mixture (S. 155). 

If the mixture is made without the bailor's consent and (a) if the 
goods can be separated or divided the bailor can claim his share of 
the mixture and the damage, if any, arising from the mixture and 
the bailee has to bear the expense of separation or division (S. 156), 

Illustrations 

(a) A bails 100 bales of cotton marked with a particular mark to B . B , with 
A s consent, mixes the 100 bales with other bales of his own bearing a different 
mark. A is entitled to have his 100 bales returned, and B is bound to bear all the 
expense incurred in separation of the bales and any other incidental damage. 

(b) If the goods cannot be separated , the bailee would have to make compen¬ 
sation for the loss of the goods (S. 157). 

Illustration 

A bails a barrel of Cape flour worth Rs 45 to B. B , without A's consent mixes 
the flour with country flour of his own, worth only Rs 25 a barrel. B must com¬ 
pensate A for the loss of his flour. 

Termination of the Bailment 

When the purpose for which the goods were bailed, or the time 
for which they were so bailed has expired, the bailee must return or 
deliver according to the bailor’s instructions, the goods bailed with¬ 
out demand , and if he does not do so, he would be responsible to 
the bailor, for any destruction, loss, or deterioration caused to the 
goods from that time (Ss. 160 & 161). 

If, however, the goods are lent gratuitously, the bailor has the- 
right to request their return at any time, even though he lent them 
for a specified time or purpose. This is subject to this exception 
that where, relying on such a loan made for a specified time or pur 

— 12 — 
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pose, the bailee has acted in a manner as would cause him loss, 
through the return of the goods before the time stipulated, exceed¬ 
ing the benefit actually derived by him from the loan, the lender or 
bailor must, if he compels the return, indemnify the borrower for 
the amount by which the loss so occasioned exceeds the benefit so 

derived (S. 159). A gratuitous bailment terminates at the death 
either of the bailor or of the bailee (S. 162). 

In the absence of a contract to the coutrary, not only is the 
bailee bound to return the goods bailed, but he should also hand 

over the increase or profit, if any, which may have accrued from the 
goods during the bailment. 

Illustration 

Where A leaves a cow in the custody of B to be taken care of and the cow has 
a calf, B is bound to deliver the cow as well as the calf to A (S. 163). 

Bailment by Joint Owners 

When the bailed goods belong to several joint owners, the 
bailee may deliver them to, or according to the directions of, any 

one joint owner, without the consent ot all, provided there is no 
agreement to the contrary (S. 165). 

Title of the Bailor 

The bailor is responsible to the bailee for any loss which the 
bailee may sustain as a result of the bailor not being entitled to 

make the bailment or to receive back the goods or to give directions 
respecting them (S. 164). 

If the bailor has no title to the goods, and the bailee, in good 
faith, delivers them back to, or according to the directions of the 
bailor, the bailee is not responsible to the owner in respect of such 
delivery (S. 166). 

The third party who claims the goods bailed may apply to the 
Court to stop the delivery of the goods to the bailor and to decide 
the title to the goods (S. 167). 

A Finder of Goods 

On the same principles, a person who finds goods belonging to 
another and takes them into his custody is subject to the same res¬ 
ponsibilities as a bailee (S. 71). 

The finder of goods is entitled to retain the goods against the 
owner until he receives compensation for the trouble and expense he 
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may have voluntarily incurred with a view to preserve the goods and 
to find out the owner. He has no right, however, to sue the owner for 
the trouble and expense. His remedy is only retention with a view to 
compel the other side to pay. If, however, a specific reward was 
offered for the return of lost property, the finder would then acquire 

the right both of suing for such a reward and of retaining the goods 
until the reward is received (S. 168). 

The Indian law thus gives the finder a lien on the goods for his 
expenses and the reward. Where the owner cannot be found with 

reasonable diligence, or where he is found, but refuses upon de¬ 
mand to pay the lawful charges of the finder, and where the thing 
so found is in danger of perishing, or losing the greater part of 
its value, or where ihe Iawiul charges of the finder amount to two 

thirds of the value of the goods found, the finder is entitled to seli 
the goods (S. 169). 


Bailee’s Clai 



for Service 


The bailee who has, in accordance with the purpose of the 
bailment, rendered any service involving the exercise of labour 
or skill in respect of the goods bailed, has also the right to retain 
the goods until he receives due remuneration for the service ren¬ 
dered in the absence of an agreement to the contrary (S. 170). 

Illustrations 


(a) A delivers a rough diamond to D a jeweller to Le cut and polished, which 

is accordingly done. B is entitled to retain the stone till he is paid for the services 
he has rendered. 

(b /J gives cloth to H a tailor to make a coat. B promises A to deliver the 
coat as soon as it is finished and to give A three months credit for the price B is 
not entitled to retain the coat until he is paid (ills, to S. 170) 

It must, however, be noted that the service rendered must 
involve skill or labour, and therefore a person who takes in animals 
only to feed them docs not come under the rule; but a horsebroker 
or veterinary surgeon, who uses skill or labour would be the proper 
person to put forward such claim. 


Lien 

Liens are of three main types: (1) Possessory lien, (2) Equi- > 
table lien and (3) Maritime lien. 

(1) A possessory lien , may be defined as the right which a per¬ 
son has to retain that which is in his possession but which belongs 
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to another until certain demands of the person in possession arfi 

satisfied. A possessory lien may be particular or general. The lien 

which we have hitherto dealt with is called the bailee's particular 

lien as apart from the general lien oi bankers, factors, wharfingers, 

attorneys oj a High Couri and polity-brokers who can retain as a 

security for a general balance of account, any goods or securities, 

or papers, bailed to them, unless there is an express agreement to 
the contrary (S. 171). 

A general lien is a right which has arisen by custom in parti¬ 
cular trades or professions or by contract to retain goods or other 
security of valuables which come into the pqssession of these 
persons in the regular course of their business or profession for any 

money which may be owing to them by the owner to whom these 
goods, valuables or securities belong. 

Thus bankers have a general lien on cash and securities belong¬ 
ing to their customers, which are deposited with them in the 
iegular course 01 their business as bankers, for any money that may 
be due to them, as bankers. It, however, there is a specific agree¬ 
ment with the banker to the effect that he will not have a general 
lien or that he gives it up, that will be binding. 6 It may be added 
that in case of valuables or securities deposited only for safe cus- 
tody, this lien does not arise. With regard to securities on which 
the banker is given the power to collect interest and dividend, 
however, such a lien would extend. But the lien would not extend 
to title deeds casually left with bankers on which the bankers 
had previously refused to make an advance. 

On the same principle, an attorney or solicitor of the High 
Court, has a lien on all papers and documents belonging to his 
client that may be in his possession in his professional capacity 
for which fees are due to him. It may be noted here that the soli¬ 
citor who is discharged by his client has a lien for his costs but 
one who has himself refused to act has not. 

It is also considered doubtful whether an auditor has any right 
of general lien on the books he has audited even though he may 
have possession of them. In the case of wharfingers dealing with 
the gooos as wharfingers, a general lien on these goods arises for 
their charges against the owner of the goods. 

The* Indian Contract Act provides for the following lien— 

(i) The p articular lien of the finder of goods (S. 168). 

• Kunhan Many an v. Bank of Madras, 19 Mad. 234 
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(ii) The particular lien of bailees { S. 170). 

(iii) The general lien of bankers , factors , wharfingers, attorneys 
of High Courts and paltry brokers (S. 171). 

(iv) The particular lien of pawnees (S. 173 and 174). 

(v) The particular lien of agents (S. 221). 

(2) An equitable lien creates a charge on the property and who¬ 
ever takes the property thereafter with notice of such lien, takes it 
subject to the lien. For example, an unpaid vendor of immovable 
property or a purchaser of immovable property who has prepaid 
the price has an equitable lien on the property for the amount due. 
An equitable lien is enforceable by sale. 

(3) A maritime lien is a lien on a ship, its furniture, tackle, 
cargo and freight for the payment of a claim under the maritime 
law It is available to the master of the ship for his wages and 
disbursement, to the holder of a bottomry bond for the amount of 
the bond, to salvors on the property which is saved, and to per¬ 
sons who claim damages against the ship in respect of a collision 
due to the ship’s negligence. A maritime lien is enforced by 
arresting the ship and by proceedings in the Admiralty Court. 

II. PLEDGE 


Definition of Pledge 

Pledge is defined as a bailment of goods as security for the pay¬ 
ment of a debt of performance of a promise. The bailor here is 
called the “pawnor” and the bailee the “pawnee” (S. 172). Any 
class of goods, valuables, documents, etc., may be made the subject- 

matter of a pledge. There must be, however, a constructive or 
actual delivery . 

The pawnee has a right to retain the goods pawned with him 
until the debt for which the pawn is created is paid; or the promise 
for the performance of which the pledge was made is fulfilled. This 
right extends to the interest on the debt plus all necessary expenses 
incurred by him in respect of the possession or for preserving the 
goods pledged (S. 193). For extraordinary expenses there is no right 
to retain /.<?., no lien but only a right of action (S. 175). 

Pawnor’s Default 

Where the pawnor makes default in the payment of his debt, or 
the performance of his promise at the stipulated time in respect of 
which the goods were pledged, the pawnee may. 
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(1) bring a suit against the pawnor upon the debt or promise 
and retain the goods pledged as a collateral security, or 

(2) he may sell the thing pledged, on giving the pawnor reason* 
a e notice of the sale. If the proceeds of such a sale are less than 

e amount due in respect ofthe debt or promise, he can recover the 

balance from the pawnor. If, on the other hand, there is a surplus 
he should return the excess to the pawnor (S. 176). 

From this it must not be thought that because there has been a 
default by the pawnor his right to redeem the pledge has been lost. 

The right, on the contrary, continues until the actual sale of the 

goods and therefore the pawnor can redeem the goods pledged at any 
time before the actual sale, on payment of additional expenditure, if 
any, that may have been the result of his default (S. 177). It may be 
added here that in this case the pawnee is allowed to sell without 
a reference to the Court. The sale may be by public auction or by 
private agreement. The period of limitation in the case of a loan 
on a pledge is three years, to run from the date of the loan. In 
the case of a promise, however, for the keeping of which the pledge 
is made, the years run from the date of the breach of the promise. 

It has been held by the Supreme Court in The Bank of Bihar v. 
The State of Bihar and others 1 the rights of the pawnee who had 
parted with money in favour of the pawnor on the security of the 
goods cannot be defeated by the goods being lawfully seized by the 
Government and the money being made available to other creditors 
ot the pawnor, without the claim of the pawnee being fully satisfied. 
The pawnee has a special property and a lien, which is not of 
ordinary nature, on the goods and so long as his claim is not satis¬ 
fied no other creditor of the pawnor has any right to take away the 
goods or its price. Therefore after the goods had been seized by 
the Government it was bound to pay the amount due to the pawnee 
and the balance could be made available to satisfy the claim of 
other creditors of the pawner. But by a mere act of lawful seizure 
the Government cannot deprive the pawnee of the amount which 
was secured by the pledge of the goods. 

Who May Pledge 

Of course the owner may pledge his goods but besides that a 
pledge may be made by a mercantile agent who is in possession of 
goods or documents of title to goods with the consent of the true owner. 
T hus a bill of la ding, a dock warrant, a warehouse-keeper’s certi- 

7 (1972) 2 S.C.J. 661 
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ficate, wharfinger’s certificate, or warrant or order for delivery, or 
any other document of title may be pawned in the above case and 
the pledge would be valid as long as the mercantile agent makes 
the pledge in the ordinary course of his business, and the pawnee 
acts in good faith and without notice that the pswnor has no 
authority to pledge (S. 178). 

The fundamental rule of the law of transfer of property is that 
no man can give a better title than he himself possesses, nemo dat 
quod non habet . As a corollary of this fundamental rule, no one can 
pledge goods unless he is the owner or lawfully represents the 
owner. Consequently, if a person obtains a pledge of goods from 
another who has no valid title to make a pledge, the former acquires 
no security over them. But another principle of law embodied in 
Section 178 of the Contract Act is that a person who takes from one 
whom he knows to be ‘a mercantile agent’ and who is in possession 
of the goods, gets a notice that the pledgor had no title or author¬ 
ity to pledge. Under the first principle if a person deals with 
goods of anothor without his authority or consent, the transaction 
is nugatory against the owner. The second principle steps in to 
protect those who in good faith deal with a mercantile agent who is 
known to them as such and who is in possession of the goods. 8 

A pledge can also be made by a person in possession under a void - 
able contract if the goods are pledged before the contract is rescin¬ 
ded and the pawnee acts in good faith and without notice of the 
pawnor’s defective title (S, 178 A). Section 30 of the Indian Sale 
of Goods Act also provides for a pledge or other disposition of 
goods by a idler or buyer in possession of goods or documents of 
title to goods ojter sate . It should be noted here that what is 
meant is that the article should be in possession , as distinguished from 
m*re custody without authority to deal with it. A servant left in 
charge of the goods his master or a wife left in charge of her 
husband’s goods cannot pledge them. 9 

If the interest of the pawnee is limited, he can pledge the 
goods or the documents to the extent of his interest (S. 179). It may 
he added that if a third person injures the goods pledged, or 
deprives the bailee o r the use or possession of them, the bailee is 
entitled to all the remedies that the owner may have had either 
the bailor or the bailee may bring a suit against the offending 
third party. The compensation obtained in such a suit is divisible 

* Pooiam Shankar & Co., v. Dsspc/iand Sirema /, 1971, M.P.L.J., 808 
BidJomoye v. Sitaram l. Cal. 497; 7. W. Seager v. Hukma Kessa 24 Bom. 458 
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between the bailor and the bailee accoiding to their respective 
interests. 


Difference between Pledge and Mortgage of Goods 

In the case oj a pledge , the possession of goods but not their 
ownership, passes to the creditor or pawnee, whereas in the case 
of a mortgage oj goods , it is the property in goods, i.e. the ownership , 
which is transferred to the mortgagee subject to the mortgagor’s 
right to redeem, the possession, until default, generally remaining 
in the mortgagor. As a pawnee is not the legal owner he has no 
power to foreclose but has only power to sell. 


SUMMARY 


Essentials of Bail 



ent 


1. Delivery. 

2. Of goods-movable property. 

3. For some purpose. 

4. Return of the goods when the purpose is accomplished. 

Liability of Bailee 

The bailee is liable only for loss or damage due to his negli¬ 
gence or the negligence of his duly authorised agent. 

Duties of Bailee 

L To take care of the goods bailed—the test is the care 

expected of a man of ordinary prudence if the goods had been his 
own. 

strictly in accordance with the conditions of the 
bailment and not to make any unauthorised use of the goods. 

3. Not to mix the bailor’s goods with his own without the 
bailor s consent. 

4. To return the goods when the purpose is over or to deliver 
them according to the instructions of the bailor. 

5. To deliver to the bailor any increase or profit which may 

have accrued from the goods bailed, unless there is any contract 
to the contrary. 

Rights of Bailee 

1. Particular lien for labour or service rendered to the 
goods. 

2. General lien if the bailee is a banker, factor, wharfinger 
attorney of High Court or policy broker. 
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3. To be indemnified for any loss sustained as a result of a 
breach of warranty of authority. 

Liability or Bailor 

1. To pay damages for loss arising from the bailor’s failure 
to disclose known faults in the goods bailed. 

2. To bear necessary expenses incurred by the bailee in the 
case of a gratuitous bailment. 

3. To bear extraordinary expenses of the bailment. 

4. To indemnify the bailee for any loss sustained by the bailee 
due to the bailor’s breach of warranty of title to the goods. 

Duties of Bailor 

1. (a) In the case of a gratuitous bailment, to disclose faults 

in goods bailed of which he is aware and which mate¬ 
rially interfere with the use of them, or expose the 
bailee to extraordinary risks. 

(b) In the case of a bailment for hire, the bailor is res¬ 
ponsible whether he was or was not aware of such 
faults. 

2. To indemnify the bailee for necessary expenses in the case 
of a gratuitous bailment. 

3. To receive back the goods or to give directions regarding 
them. 

4. To indemnify the bailee for any loss sustained by the bailee 
due to a breach of wrranty of title. 

Rights of Bailor 

1. To enforce by suit all the liabilities or duties of the bailee. 

2. To demand a return of the goods at any time in the case of 

a gratuitous’ bailment, subject to the bailee’s right to be indemnified 

IL the immediate return of the goods would cause him more loss 
than benefit. 

3. To avoid the contract if the bailee does any act with regard 

to the goods bailed which is inconsistent with the conditions of 
the bailment. 


Termination of Bailment 

The contract of bailment is terminated in the following cir¬ 
cumstances:— 

1. On the expiry of the specified time, if any. 

2. On the fulfilment of the purpose. 

w\thth? n t^ e C °?r S * i( ? by the bai,ee of a °y a ct inconsistent 

witn the terms of the bailment. 

4. By the bailor revoking a gratuitous bailment. 
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5. On the death of the bailor 
tous bailment. 


or bailee in the case of a gratui’ 


Rights of Finder of Goods 

1. To sue for any specific reward offered. 

, To retain goods until he receives compensation for trouble 

a°“. e * pense voluntarily incurred by him to preserve the goods and 
to find the owner. 

* ^ ie 8°°ds when the owner cannot be found or refuses 

to pay the finder’s lawful charges, if 

(a) the goods are in danger of perishing or of losing the 
greater part of their value, or 

(b) the lawful charges of the finder amount to two thirds of 
the value of the thing found. 


PLEDGE 


Difference between Bailment and Pledge: A pledge is a type of bail¬ 
ment, the only difference being in the purpose. 


Bailment 

Any purpose 


Who Can Pledge 


Pledge 

Only purpose is as security 

(a) for the payment of money or 

(b) the performance of a promise. 


1. The owner. 

2. The owner’s duly authorised agent. 

3. A mercantile agent who is in possession of the goods or docu¬ 
ments of title with the consent of the owner. 

4. A seller who is in possession after sale or a buyer who has 
obtained possession before sale. 

5. A person in possession under a voidable contract, before the 
contract is rescinded. 

6. A person with a limited interest—in such a case the pledge is 
valid to the extent of such interest. 

7. One of several co-owners who is in sole possession with the 
consent of his co-owners. 


Rights of Pledgee 

1. Particular lien for payment of the debt or performance of the 
promise as well as for interest on the debt and necessary 
expenses. 

2. To claim extraordinary expenses incurred by him for preserva¬ 
tion of the goods. 

3/ To sue the pledgee in respect of the debt or promise and to 
retain the goods as collateral security. 
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4. To sell the goods after giving the pledgor reasonable notice of 
the sale. 

Rights of Pledgor 

!• To recover the goods on payment of the debt or performance 
of the promise. 

2. To redeem the pledge at any time after default but before the 
actual sale. 

3. To enforce proper maintenance of the goods pledged. 

TYPICAL QUESTIONS 

1. What is a Bailment? What are the duties of a Bailee? 

2. Write short notes on the following; 

(a) Contract by a pledgor that the pledgee may sell the pledged goods 
without giving notice to the pledgor. 

(b) Lien of a bailee. 

(c) Gratuitous bailment. 

3. (a) Discuss the right of an owner of goods to create a pledge over the 

goods by delivering to the lender documents of title relating to the 
goods. 

(b) A bank, lending against pledge of goods, takes from the borrower a 
document by which the borrower agrees that the bank may without 
giving notice to the borrower about sab of the goods, sell the goods In 
enforcement of the pledge. Discuss 

4. State, as briefly as you can, the points of distinction between— 

(a) General lien and particular lien. 

(b) Pledge of movables and hypothecation of movables. 

5. (a) Define “Bailment”. What is bailee’s particular lien? 

(b) Whnt are the rights of bailor and bailee against third parties? 

(c) What are the duties and responsibilities of a bailor? 

(a) Discuss the rights and duties of a finder of lost goods. 

(b) Discuss the Pawnee’s right when the Pawnor makes default in the 
payment of the debt. 

7. Distinguish between: 

(a) Bailment and Pledge. 

(b) General Lien and Particular Lien. 

8. Write short notes on: 

(a> Pledge 

(b) Lien 

(c) Bailee’s duty of care to the Bailor’s goods. 
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9. (a) Discuss whether an owner of goods can by delivering to a bank, 

documents of title relating to his goods, create a valid pledge over the 
goods in favour of the bank. 

(b) Discuss the position of a pledgee of goods who sells the goods pled¬ 
ged without giving the pledger notice of sale of the goods. 

(c) Distinguish between a pledge, a hypothecation and a mortgage, of 
movables. 

10. (a) A and B leave a box with Bank X for safe custody. A alone then 

writes to bank X to deliver the box to another bank Y for safe cus¬ 
tody. How would you advice bank XI 

(b) X , the owner of certain goods, books the goods by railway for carri¬ 
age from 7 to D . He then delivers the railway receipt to Bank M and 
obtains an advance from that bank against the railway receipt. Does 
Bank M have a valid pledge over the goods? 

(c) P pledges goods with Q and agrees that Q may sell the goods without 
giving P notice of sales. Can Q sell the goods without giving notice 
to PI 
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Chapter 14 


CONTRACTS 

Agency 


Definition of Agent 

An agent is defined as a person employed to do any act for 
another or to represent another in dealing with third persons. The 
person for whom such an act is done is called the principal (S. 182). 

Thus it will be noticed that somebody must be employed for the 
purpose of doing a particular thing on behalf of the principal, and 
thus all the actions of persons so employed, while acting in the 
course of that employment and under the express or implied autho¬ 
rity of the principal, would be binding on the principal. This is 
based on the Latin maxim Qui jacit per ahum factt perse —he who 
does through another does it himself. It must be remembered 
that it is not mere employment that creates an agency, but employ¬ 
ment Jor the purpose of pulling the principal into legal relations with 
others . 

The person who employs an agent must have himself the legal 
capacity to do an act for which he employs the agent, though it is 
not necessary that an agent should be similarly capacitated because 
an agent is regarded as a mere instrument in the hands of his prin- 
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cipal. Section 183 clearly states that any person who is of the age of 
majority according to the law to which he is subject, and who is of 
sound mind, may employ an agent, whereas with regard to the agent 
himself, Section 184 clearly indicates that as between the principal 
and the third person any person may become an agent, but no person 
who is not of the age of majority and of sound mind can become an 
agent so as to be responsible to his principal. In other words, if a 
person employs an agent who is a minor the acts of the minor agent 
will bind the principal as far as they are done in the regular course 
of his agency, but if that minor agent violates any instruction of the 
principal, the principal cannot sue his minor agent. 


Gratuitous and Paid Agent 

It is again not necessary that the agent should get any consider¬ 
ation (S.185). fhe only point of difference between a gratuitous agent 
and a paid agent is that a gratuitous agent is not bound to do any 
work entrusted to him by his principal, but if he enters upon the 
work at all, he must do it properly and to the satisfaction of his 
principal. Thus a servant may be his master’s agent if authorized by 
his master to do any particular act, but simply because he happens 
to be a servant he does not become an agent for that reason alone. 


Authority of Agent 

The authority of the agent may be either express or implied(S.l$6)' 
An authority is said to be express when it is given by words spoken 
or written, whereas an authority is said to be implied when it is to 
be inferred from the conduct of the principal or the circumstances of 
the case and things spoken or written, or the ordinary course of 
dealing, may be accounted circumstances of the case (S. 187) If a per¬ 
son gives another an authority to act on his behalf by a power of 
attorney, or by a letter, or by stating that order in so many words, 
the authority is said to be express. If, on the other hand A 9 s servant 
was in the habit of going and buying goods on credit in A's name, 
and when the bills were presented by the tradesman to A, A was in 
the habit of paying them, that act would be construed as an authority 
given by implication, and if, therefore, after the servant s dismissal, 
the servant buys goods on his master’s credit and disappears, the 
master, not having informed the tradesman of this dimissal in time, 

will be responsible. 

More than one person may be employed to act as agent either 
jointly or severally. If there is nothing to show as to how this 
authority is to be exercised, it is presumed to be joint in which case 
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they should all concur in the execution of their authority in order to 

bind the principal [Brown v. Andrew (1849) 18 L.J.Q.B, 153. In re 

Liverpool Household Stores (1890) 59 L.J. Ch. 616]. This is not so in 

the public affairs where a large number is appointed, when the 
majority can act. 

More than one person may appoint an agent, in which case the 
agent is responsible to them jointly and if he accounts to any one of 
them separately, he will still remain liable to his other joint princi¬ 
pals (Raghbar Dayal v. Firm Fiare Lai 145 l.C. 178). 

An agent who has authority to do an act has authority to do every 
lawful thing which is necessary in order to do such act. An agent 

having authority to carry on a business has authority'to do every 

lawful thing necessary for the purpose, or usually done in the course 
of conducting such bnsiness. 

Illustrations 


(a) A is employed by B residing in London, to recover at Bombay a debt due 

‘°, , A ? lay adopt any !egal . P roce5S necessary for the purpose of recovering the 
debt, and may give a valid discharge for the same. 

(b) A I constitutes B, his agent, to carry on his business of a ship-builder B 

may purchase timber and other materials, and hire workmen, for the purpose of 
carrying on the business (S. 188 ). ^ P 

Creation of Agency 

There is no particular form of agreement or contract or document 
nectary to create an agency. In fact, in actual mercantile practice 
many agencies are created orally or through implication, such as 
where a person orders his broker to buy goods for him or to secure 
or him a particular form of insurance policy, there is an agency 
created by an oral arrangement, the details of which are implied by 
the custom and practice attaching to such transactions. 

Agency relations may be established by— 

(1) express appointment by the principal, as described above- 

(2) agency by implication of law; ’ 

(3) agency by necessity; 

(4) agency by estoppel; and 

(5) agency by ratification. 

1. Agency by Express Appointment: Where an Agency is created 
by words, spoken or written. the agency is said ]"*£ 

press appointment or agreement. For example, it is usual where 
important officers and so,van,s are given authority ac, on b«Mf 
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of their masters or principals in order to bind them in connection 
with various transaction?, to give them a power of attorney in the 
form of a written document authorizing them to act in such capa¬ 
city. In such cases, care should be taken to mention specifically all 
the terms of the agency concerned and as far as possible, nothing 
should be left to implication. % 

Agencies created to transfer or assign immovable property should 
be in writing and registered in India , whereas in English Jaw, they 
should be made by a deed. In other words, an agent appointed to 
enter into a contract under a deed should have his authority in 
writing under a similar document except where the principal orders 
an agent in his presence to enter into a contract on his behalf, that 
fact was not permitted in England to be taken as a defence because 
the authority was not under seal, whereas the document which he 
signed was under seal. 1 This is known as express appointment, i.e. 9 
an appointment by an actual agreement. 

2. Agency by Implication: In this case the agency is created 
through implication inferred from the relation of the parties (e.g., 
master and servant, husband and wife) or from conduct. An auction¬ 
eer appointed to sell by public auction is to a certain extent an 
agent by implication; or a person left in charge of a shop by the 
owner may be construed by the public as an agent authorized to sell 
the goods in the shop and even if the person was not so authorized 
but did sell, the buyer will have a good case on the ground that the 
person was an agent by implication. 

3. Agency of Necessity: With reference to the creation of an 
agency, a situation frequently arises where a person is entrusted, 
under an emergency , with property belonging to another and some¬ 
thing has to be done for its preservation during the interval before 
communication with the legitimate owner. The person so entrusted 
with this property is called in law an “agent of necessity” and gets 
an implied authority to do what is necessary to save the property. 

The Contract Act clearly states, “An agent has authority, in an 
emergency, to do all such acts for the purpose of protecting his 
principal from loss as would be done by a person of ordinary pru¬ 
dence, in his own case, under similar circumstances (S. 189). 

Illustration 

An agent for sale may have the goods repaired if necessary; or where, A 

has consigned provisions to B at Calcutta, with directions to send them immedi- 

1 Ball v. Dunsterville (1971), 4 T.R. 313. 



Contracts: Agency 



ately to C at Cuttack, B may sell the provisions at Calcutta if they will not bear the 
journey to Cuttack without spoiling [ills, (a) & (b) to S. 189). 

We have also seen in the case of a wife who through no fault of 
hers has been forced to live apart from her husband, that she can 
pledge her husband’s credit for all necessaries of life according to 
the position of the husband. Here the pledging of credit is created 
by Common Law through an agency of necessity having been created. 
Here it should be noted that in England recently by the Matrimonial 
Proceedings and Property Act, 1970 Section 41 (I), the legal rules 
relating to a wife’s agency of necessity have been removed from 
August 1, 1970 (“Any rule of law or equity conferring on a wife 
authority as agent of necessity of her husband, to pledge his credit 
or to borrow money on his credit is hereby abolished”). Yet 
another case is where a ship is in distress and the captain cannot 
communicate with the ship owner or cargo owner, he is empowered 
to pledge the ship owner’s or cargo owner’s credit and borrow 

money with, a view to meet the expenses of repairing the ship or of 
preserving the cargo while on the voyage. 

4. Agency by Estoppel: If a person by words or by conduct 
holds out another person as his agent to make contracts on his 
behalf, he will be bound by contracts made by such person on his 

behalf though he may not be in fact an agent. This is because the 
rule of estoppel applies and he is stopped or prevented from denying 
t e truth of the fact which he at one time asserted and on the belief 

of which assertion a third party has altered his position. A person 

who is not an agent may be so held out to be; or a person who is an 

agent may be held out as authorized to do much more than his 

authority warrants, or a person who has ceased to be an agent mav 
be held out as still continuing as one. 


5. Agency by Ratification: Ratification is defined by the Con¬ 
tract Act, as “Where acts are done by one person on behalf of 
nnother, but without his knowledge or authority he may elect to 

wifi f u t0 d fT n l UC }u CtS ' If hC rati6eS them ’ the s * me effects 
will follow as if they had been performed by this authority” (S 96) 

by ratSi"” 3 " thiS U 3 SPe ° iaI tyPC ° f 38enCy kDOwn as “^ency 


.. I 1 * doctrine of ratification is a famous doctrine of English law 

which has been the subject of interpretation by many eminent 

English judges. According to Tindal C.J. in Wthon v Tumman '■ 

*7r^f^r ne another ’ by a person not assumin8 to act 

Uo43). 6 M. and G. 236. 
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himself but for such other person though without any precedent 
authority whatever, becomes the act of the principal, if subsequently 
ratified by him is the known and well-established rule of law. In 
that case the principal is bound by the act, whether it be founded on 
a tort or on a contract, to the same effect as by, and with all conse¬ 
quences which follow, the same act done by his previous authority.” 
The person who has the right to ratify is the person in whose name or 
on whose behalf the contract u’tf.v entered into . A person cannot ratify 
an act unless it was purported to be done on his behalf. 

Ratification may be of one act or of a series of acts. Every act 
may be ratified if it be not void in its inception , as long as it Is capable 
oj being done by the principal himself. A voidable act may be the 
principal element in connection with ratification, but the person must 
have acted “on behalf of another ” ana not on his own behalf , and if it 
turns out that the person on whose behalf he presumed to act had 
given him no authority whatever, or that such a person’s authority 
was exceeded then such an act may be ratified by the assumed princi¬ 
pal in the first case, and by the principal whose authority was excee¬ 
ded in the second. The ratification when made would have a retros¬ 
pective effect and w r ould relate back from the date when the act was 
committed. There are, however, acts which cannot be ratified, l.e., 
criminal or illegal acts e.g. 9 a forged signature. Also in the case of a 
joint-stock company when certain acts are done by supposed agents, 
these acts can only be ratified by the company if they come within 
the objects clause as the memorandum of association, otherwise they 
cannot be ratified by the company which has no power to do the act 
itself. 

Another condition to ratification is that the principal claiming the 
ratification must have been in existence on the day ihe act sought to be 
ratified was done e.g . 9 a company after incorporation cannot ratify an 
act done by its promoter on its behalf before incorporation as the 
company was not in existence when the act was done. 

The ratification may be express or implied in the conduct of the 
person on whose behalf the act are done (S.197). 

Illustrations 

(a) A , without authority, buys goods for B. Afterwards B sells them to C, on 
his own account. B’s conduct implies a ratification of the purchase made for him 
by A. 

(b) A , without B's authority lends B’s money to C. Afterwards B accepts in¬ 
terest on the money from C. B’s conduct implies a ratification of the Joan (ills, to 
S.197). 
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A person whose knowledge of the fact of the case is materially 
defective cannot make a valid ratification (S.198). The ratification must 
be of the whole act and cannot be of a part, and therefore, a person 
who ratifies as unauthorized act done on his behalf, ratifies the 
whole of the transaction of which such act forms a part (S. 199). 

If an act is done by one person on behalf of another, without 
such other person s authority, which if done with authority would 
have the effect of subjecting a third person to damages, or termi¬ 
nating any right or interest of a third person, it cannot by ratifi¬ 
cation be made to have such effect (S.200). 

Illustrations 

(a) A, not being authorized (hereto by B, demands on behalf of B the delivery 

of a chattel, the property of B, from C. who is in possession of it. This demand 
cannot be ratified by B, so as to make Cliable for damages for his refusal to deliver. 

(b) A holds a lease from B. terminable on three months’ notice. C, unautho i- 

zed by B, gives notice of termination to A. The notice cannot be ratified bv B 
so as to be binding on A. J * 

Ratification should be made within a reasonable time. It may be 
that the time is fixed by the nature of the particular case; e g the 
exercise of an option by an authorized agent should be ratified with- 
in the time in which the option was to be ex rcised. Besides this the 
ratification ought to be clear, /.<?., a specific adoptive act of the per¬ 
son ratifying who should make it clear that he ratifies or the ratifi 
cation may be by acquiescence; e.g., the receipt of purchase money 
was in one case held to be sufficient evidence of the ratification of 
sale by an unauthorized agent. Where the contract is ratified the 
unauthorized agent or the agent who has exceeded his authority is 
relieved from general liability to his principal for exceeding his 

authority, and may even recover his commission and expenses. 

_ % 

Different Classes of Agents 

An agent may be (1) special, (2) general, or (3) universal. 

(1) A special agent is one who is authorized to do a particular 
act on behalf of his principal i.e., to go and buy a particular article 
or to sign a particular document for his principal. 

(2) An agent is said to be general where he is authorized to do 
each and every lawful act which may be necessary to enable him to 
carry out his agency; e.g., the manager of a branch office would be a 
general agent to do all that his necessary to carry on the branch busi- 

DOSS. 
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(3) A universal agent, however, posseses unlimited authority and 
therefore can act for his principal on all lawful matters. 

It will thus be noticed that it is absolutely necessary while 
dealing with an agent to know the exact nature and scope of his 
authority, in order to ascertain whether the agent has the authority 
claimed by him; otherwise the principal will not be liable on the 
agent’s contracts entered into by him in excess of his authority, A 
signature per pro is considered a sufficient warning to all who are 
called upon to accept it, that the agent signs by virtue of a power 
which may be either limited, or very wide, and it is therefore the 
duty of the person accepting such a signature, as the signature of 
the principal, to ask for the production of the power of attorney 

with a view to satisfy himself as to whether the agent has the autho¬ 
rity claimed by him. 

Husband and Wife 

In the case of a married woman living with her husband , she is 
supposed to have an implied authority to incur debts on behalf oj her 
husband with regard to household necessities; in the course of her 
management of the household, but the authority may be terminated 
either by the husband giving the wife a special separate allowance, 
or by the wife leaving the protection of her husband of her own 
accord. 

Thus according to Bowstead on Agency 

“Where a wife occupies the position of her husband’s house¬ 
keeper, he is deemed to hold her out to the world as having the 
usual authority of a house-keeper, and is bound by all acts 
within the scope of such apparent authority unless the persons 
dealing with her knew that her authority is expressly limited 
and that she is acting in excess thereof.” 

As we have seen already, in Indian Law a wife may be an agent 
of necessity to pledge her husband’s credit for necessaries of life 
supplied to her in case her husband has neglected to provide for her. 

In all other cases, the position of a married woman as her 
husband’s agent is exactly the same as that of any other person as 
her husband’s agent. Thus if a husband by his conduct induces 
tradesmen to deal with his wife he is liable to them. Again, if a 
husband ratifies contracts which his wife has entered into without 
his authority, he holds her out as his agent and he will be liable in 
future to outsiders who deal with the wife relying on such implied 
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authority, even though he may have subsequently expressly revoked 
her authority to bind him without notifying the persons dealing 
with her. 

The same principle would apply to a Hindu, Parsi or European 
wife, and it has been held in one case that a Hindu wife who lives 
separate from her husband, because the husband has married a 
second wife, has no implied authority to borrow money for her 
separate maintenance, as in Hindu Law second marriage does not 
justify separation. 8 However, if a married woman contracts debts in 
connection with her separate estate, independently of her husband, 
she will not be considered to have acted as the agent of her husband, 
under any circumstances. 

Mercantile Agents 

The special classes of mercantile agents one comes across are 
the following: 

(1) A factor is defined as an agent “employed to sell goods or 
merchandise consigned or delivered to him by or for his principal 
for a compensation” ( Storey on Agency, S. 33). 

(2) A broker is defined by the same authority to be “an agent 
employed to make bargains and contracts in matters of trade, 

commerce or navigation, between two parties for a compensation 
commonly called brokerage”. 

It may be added here that the difference between a factor and a 
broker is that in the case of a factor he has the possession of the 
goods whereas a broker has not. A factor generally sells goods in 
his own name, but a broker generally has not that authority. A 
factor receives payment and gives valid receipts, and having the 

possession of the goods be has an insurable interest in them. For 

the same reason, he has a lien on these goods for the charges that 
may be due to him. A factor makes advances on the goods in his 
possession. A broker, on the other hand, is only an agent for the 
purposes of sale or purchase, on behalf of his principal, and when he 
enters into a contract he enters the terms of his purchase or sale in 
js memorandum book. He then makes out a “Bought Note” and 
“Sold Note”- which must be written in identical terras-signs and 
sends them to the buyer and seller respectively, which notes, if they 
agree, will constitute evidence of the agreement between the buyer 
and the seller . Should the bought and sold notes differ, the entry in 

* Nathubhai v. Javher (1876) 1 Bom.121, 122. 
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the broker’s book would constitute the contract. 4 The broker, when 
authorized to sell or buy, has an implied authority to act on the 
usages of the market concerned and bind his principal unless such 
usages are unreasonable or unlawful. 5 A broker is not liable on the 
contracts he enters into as a broker even though the name of his 
principal is not disclosed in the contract note. 6 A custom of the 
market may, however, make him liable. A further point to be noted 
in the case of a factor is that when a factor has made advances and 
his security is impaired by a fall of the market or any other cause he 
is invested with a power of sale after due notice to his principal if 
the principal does not put the factor in funds to make up the deficit. 7 

There are various types of brokers and one of the most impor¬ 
tant types one come across in the mercantile world is the stock 
broker . The stock broker is generally a member of the local Stock 
Exchange. On all exchanges in India, the broker is employed by the 
client to buy or sell and carries out the bargain by approaching 
another broker member of the Stock Exchange. The rules of the 
Stock Exchange make it compulsory for selling as well as buying 
brokers to be prepared to give delivery of the stock bought or sold, 
on payment, according to their contracts. When a person engages a 
stock broker, or any broker who happens to be a member of a 
market or exchange like the Stock Exchange or Cotton Exchange, 
the principal who engages him will be presumed to have given him 
the authority to enter into this contract in compliance with the rules 
and regulations of his market, and thus all the reasonable customs 
and rules of the markets concerned which are binding on the broker 
are also binding upon his principal, whether the principal is aware 
of them or not. It is usual among brokers to put through transac¬ 
tions in connection with a particular share or stock on behalf of 
several clients in one transaction and then to split them in his own 
book, dividing them into as many separate transactions as there are 
clients for whom he entered into them. This custom has been recog¬ 
nized as binding on the principal by the custom of the Stock 
Exchange. 8 

(3) Bankers are agents of their customers to pay sum's of money 
on their behalf as ordered by them, to purchase and sell securities, 

4 Southwell v. Bowditch (1876), I.C.P.D. 374 

8 Cropper v. Cook (1868), L.R. 3 C.P. 194 

6 Southwell v. Bowditch (1876,) I.C.P.D, 374 

7 Jofferblni L. Chatto v. Thomas D. Charlesworth 17 Bom. 520 

8 Scott v. Godfrey (1902), 2 K.B. 726 
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collect interest and dividend on them and act as custodians of their 
securities and valuables on behalf of their customers; they also 
collect cheques and bills of exchange on their customers’ behalf and 
render numerous other services to their customers as agents. 

(4) An auctioneer is defined by Storey as “a person authorized 
to sell goods or merchandise at a public auction or sale for a recom¬ 
pense” {Storey on Agency , S. 27). He may be an agent for both seller 
and buyer, and may or may not be entrusted with the possession of 
the goods or property to be sold, or of documents or title deeds. 
Generally speaking, he is the agent of the seller , and therefore can do 
all such acts as may be necessary in order to auction the goods, but 
when the goods have been knocked down to the highest bidder, he 
becomes an agent for the buyer also. Thus when he makes an entry 
In his book, relating to a sale and signs it, it binds both the buyer 
and the seller. It must be noted, however, that an auctioneer’s clerk 
has not that authority.* Besides this, an auctioneer is expected to 
sell for cash, otherwise he would have to make good the losses 
suffered through his having delivered goods on credit. He has an 
implied authority to receive money against the goods, but with 
regard to the sale of land he can receive the deposit only, unless ex¬ 
pressly authorized to receive the full amount. An authority to sell 
by auction does not imply any authority to sell by private contract 
even if the auctioneer is offered a higher price than the reserve. 

When an auction sale is advertised, it is not to be taken as 
an agreement to hold the sale, with the result that if the sale does 
not take place the auctioneer cannot be sued for damages by persons 
who attend the sale on the ground that their time was wasted or that 
they incurred expenses in coming to the sale. 9 10 

Dutch auction is one in which the auctioneer himself offers the 
article at a price and then gradually reduces it until a buyer is found 
to accept the article at a price. 

(5) A commission agent is generally an agent who acts on behalf 
of a foreign principal and earns his commission for his labour. He 
differs from a broker in so far as the authority to establish the privity 
of contract between his employer and third persons is concerned. 
He only buys on behalf of his employer in his own name and receives 
a commission for his trouble. 


9 Bell v. Balls (1897), 1 Ch. 663 

10 Harris v. Nickerson (1873), 8 Q.B. 286 
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If frequently happens that a cominission agent, when he buys 

goods for a foreign principal, gives to the seller an acceptance price 

and is personally liable for the payment of the price. But in case the 

Principal fails to pay the seller, and the agent has to make good the 

amount, he can sje his principal lor indemnity but not as for goods 

sold and delivered. It has also been held that a commission agent 

for a foreign principal has no implied authority to pledge his princi¬ 
pal’s authority. 

(6) A del credere agent ” is one who iu consideration of an 
extra commission, agrees to indemnify the principal against losses 
arising from the failure ot a person with whom he contracts on 
behalf of his principal. In other words, the agent here gives an 
undertaking that nothing shall be lost by his principal through the 
failure of a third party. The del credere agency arrangement may be 
either express, or implied from the fact that the agent was charging 
an additional commission for the risk. 

Counsel, Attorney and Pleader 

Though these cannot be classed among mercantile agents they 
are always engaged by merchants to conduct their suits in 
connection with mercantile disputes. The relationship of principal 
and agent exists between a client and his attorney or pleader but 
notin the case of a counsel. 11 Yet in the case of a counsel his 
authority at the trial, unless limited, relates to the trial and all 
matters incidental to it and to the conduct of the trial. 13 This 
includes the power to compromise a case on behalf of his client 
unless his authority to act for his client is revoked and the other 
party is notified of this fact. 1 * An attorney has a similar authority 
andean compromise his client’s suit unless his client has given 
express direction to the contrary. A pLuder^ on the contrary, must 
obtain his client’s authority before entering into a compromise of 
the suit. 

Sub agent 

A sub-agent is defined by Section 191 as “a person employed 
by, and acting under the control of, the original agent in the busi¬ 
ness of the agency”. 

With regard to the appointment of sub-agents, Section 190 
clearly states that an agent cannot lawfully employ another to per- 

11 Mathew.'- v. Munster ( 1887) 20 Q.B Div. 141, 142 

12 B. /V Sen v. Chunilal Dutt & Co 50 Cal 385 

13 Nundo Lai v. Nistarini (1900) 27 Cal. 428 
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form acts which he has expressly, or impliedly, undertaken to per¬ 
form personally unless, by the ordinary custom of trade, a sub-agent 

may, or from the nature of the agency, a sub-agent must, be emp¬ 
loyed. 

This rule (S. 190) is based upon the maxim of Roman Law, viz. 
delegatus non poles delegare, which lays down the general rule that 
an agent cannot delegate his powers to another in whole or in part 
without express authority from his principal. 11 This is on the 
supposition, that when a person is appointed an agent, the person 
appointing does so because be has confidence in the person so 
appointed, and thus where it is proved that this was so, no dele¬ 
gation is permissible, however general the nature of the duty, 
except in the case of urgent necessity. To this rule, of course, there 
are well recognized exceptions e.g., where the custom of trade 
permits such delegations, or where the nature of the business is 
such that it cannot be carried on without the appointment of sub¬ 
agents or where the principal acquiesced in the appointment of a 
sub-agent. In such cases a sub-agent is said to be properly appoint¬ 
ed, and hence the principal is so far as regards third persons, re¬ 
presented by the sub-agent, and is bound by and responsible for his 
actions, as if he were an agent originally appointed by the principal. 
But, the agent is responsible to the principal for the actions of the 
sub-agent, and the sub-agent in bis return is responsible for his 

actions to the agent, but not to the principal, except in cases of 
fraud or wilful wrong (S. 192). 

Further, as a sub-agent is not personally in contractual relation¬ 
ship with the principal, he has to look to the agent for his remune- 
ration. 


If, however, an agent appoints a sub-agent without having 
au ority to do so, such agent would be responsible for the sub¬ 
agent’s actions both to the principal and to a third party. In such 
a case the sub-agent is said to be improperly appointed, and the 
principal himself, not being represented by the sub-agents, is not 

respons'ble for the acts of such person nor is such a person respon- 
sible to the principal (S. 193). 

ct t Th ® Con J ract Act makes a. further distinction in Section 194 and 
states that where an agent holding an express or implied authority 

to name another person to act for the principal in the business of 
fs n r nCy \ * nominated anoth er person accordingly, such person 

r',;* b “ a ° agen ' oftl " P r i nc ipal for such part of 
tne business of the agency as is entrusted to him. 

“ De Bussche V- Alt (1873), L. R 8 Ch. D. 286 
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Illustrations 

A directs B y his solicitor, to sell his estate by auction, and to employ an 
auctioneer for the purpose. J?n^mes C, an auctioneer, to conduct the sale. C is 
not a sub-agent, but is A’s agent for the conduct of the sale. 

Similarly, A authorises B f a merchant in Calcutta, to recover the money due 
to A from C, and B instructs his solicitor D to take legal proceedings against C for 
the recovery of the money. D is not a sub-agent but is a solicitor for A. 

This is because a person so nominated is not an ordinary sub¬ 
agent, but a substituted agent between whom and the principal there 
is direct privity of contract. It is, however, further specified that, 
if in this case the agent names or selects the other person for his 
principal, he is bound to exercise the same amount of discretion as 
a man of ordinary prudence would exercise in his own case; and if 
he does that he would not be responsible to the principal for the 
acts of negligence of the agent so selected (S. 195). 

Illustration 


A instructs B t a merchant, to buy a ship for him. B employs a ship surveyor 
of good reputation to choose a ship for A. The surveyor makes the choice negli¬ 
gently and the ship turns out to be unseaworlhy and is lost. B is not, but the 
surveyor is responsible to A. Similarly, A consigns goods to B y a merchant, for sale, 
B » in due course, employs an auctioneer in good credit to sell the goods of A and 
allows the auctioneer to receive the proceeds of the sale. The auctioneer after¬ 
wards becomes insolvent without having accounted for the proceeds. B is not res¬ 
ponsible to A for the proceeds (Ills, to S. 195) 


TERMINATION OF AGENTS’ AUTHORITY 


An agent’s authority terminates by— 

(1) revocation by the principal; 

(2) renunciation by the agent; 

(3) completion of the business of the agency; 

(4) death or insanity of the principal or the agent; 

(5) adjudication in insolvency of the principal (S. 201); 

(6) effluxion of time; 

(7) destruction of the subject-matter; or 

(8) agreement of the parties. 

Termination under (1), (2) and (3) is known as termination by 
the act of parties whereas the rest is known as termination through 
the operation of law. 

When an agent’s authority is terminated, the authority of all 
sub-agents appointed by him also comes to an end (S. 210). 
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(1) & (2) Revocation by the Principal or Agent 

With regard to the principal’s right to terminate the authority. 
Section 202 lays down that “Where the agent has himself an interest 
in the property which forms the subject-matter of the agency, the 
agency cannot in the absence of an express contract, be terminated 
to the prejudice of such interest” 

Illustration 


A gives authority to B to sell A' s land, and to pay himself out of the proceeds 
the debts due to him from A. A cannot revoke this authority, nor can it be 
terminated by his insanity or death. Similarly, A consigns 1,000 bales of cotton to B, 
who has made advances to him on such cotton and desires B to sell the cotton, and 
to repay himself, out of the price, the amount of his own advances. A cannot 
revoke this authority, nor is it terminated by his insanity or death (ills, to S. 202). 


This is called “authority coupled with interest”. The principle 
here involved is that an agency is not revocable in the case of an 
agreement for a valuable consideration where an authority is given 
with a view that the agent may secure a particular benefit. 


In this connection it may be said that in the case of a factor 
though his authority can be revoked at any time, even though he 
may have made advances, still if the principal has authorized the 
agent to sell the goods and to pay himself out of the proceeds against 
his advances he falls under Section 202 and becomes an agent having 
a personal interest in the property and thus the principal in such 
cases cannot revoke his authority. There is, however, no objection 
to the authority of the agent being revoked or terminated by agree¬ 
ment between the principal and the agent or by either side giving 
notice to that effect. 


Th ® pnnc, P al ma y. save as provided for by Section 202, revoke 
the authority given to his agent at any time before the authority has 

been exercised so as to bind the principal (S. 203). For example, an 

authority given to an auctioneer to sell the goods may be revoked at 

any time before the goods arc knocked down to the highest bidder. 

ut where the authority given to the agent has been partly exercised, 

i cannot be revoked so far as regard such acts and obligations as 
arise from acts already done in the agency. 

Illustration 


A authorizes B to buy 1,000 bales of cotton on account of A and to pay for it 
out of A 9 s money remaining in B's hands. B buys 1, 000 bales of cotton in his own 
name, so as to make himself personally liable for the price. A cannot revoke B*s 
authority so far as regards payment for this cotton (S. 204). 
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Bui if the authority has been given for any period of time either 
expressly or by implication the principal must make compensation 
to the agent or the agent to the principal, as the case may be, for 
any previous revocation or renunciation of the agency without 
sufficient cause (S. 205). 

Reasonable notice must be given of the revocation or renunciation 
otherwise the principal or agent as the case may be, who fails to give 
such notice will be liable for any resultant damage (S. 206). Revoca¬ 
tion and renunciation may be express or implied from conduct 
(S. 207). 

The termination of the agency takes effect from the time the 
agent is informed of it, and so far as third parties are concerned it 
only terminates after it becomes known to them (S. 208). Even after 
termination of agency by the death of the principal or the principal 
becoming of unsound mind the agent is bound to take, on behalf of 
the representatives of his late principal, all reasonable steps for the 
protection and preservation of the interests entrusted to him (S. 209). 

(3) Completion of Business of the Agency 

This occurs when an agent who is employed to do a particular 
work completes it; e.g. a broker employed to procure a buyer for a 
particular house or motor car procures one and is accepted by his 
principal, that particular agency is terminated from the moment of 
the completion of that transaction. 

(4) By Death or Insanity 

The death or insanity of the principal or agent brings about an 
end to the agency (S. 201). Where the agency is terminated by the 
death or insanity of the principal, the agent is bound to take all 
reasonable steps for protecting and preserving the interests entrusted 
to him, on behalf of the representatives. 

(5) By Adjudication in Insolvency 

The adjudication in insolvency of the principal puts an end to 
the agent’s authority IS. 201). The termination of agency by death, 
insanity or insolvency is a termination by operation of law 

(6) Effluxion of Time 

If the period during which the agency was agreed to continue 
terminates, the agency naturally is determined, unless by an express 
or implied agreement of the parties it is further continued. 
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Destruction of Subject- 


II 


atter 


/ 

It the subject matter for which the agency contract was origi¬ 
nally entered into, say an agency for a particular steamer or for the 

use of a particular theatre, is destroyed, the agency naturally comes 
to an end. 


(8) Agreement of Parties 

It is easy to understand that agreement between parties can ter¬ 
minate all agencies even before the effluxion of time. 


AGENT’S DUTIES 


The duties of an agent to his principal may be briefly put down 
under the headings of (1) obedience, (2) skill and diligence, (3) ren¬ 
dering of accounts, (4) emergency, and (5) fidelity. 

(1) Obedience 

With regard to the first, an agent is bound to conduct the busi¬ 
ness of the agency according to the directions given to him by his 
principal, oi in the absence of any such directions, according to the 
custom of trade which prevails at the place where the agent conducts 
such business; otherwise the agent would have to make good losses, 
if any, sustained by his principal, but if any profits are made that 
would belong to his principal (S. 211). This rule must be strictly 
followed and under no circumstances, even if he thinks it is for the 
benefit of the principal can he act contrary to his principal’s express 
instructions, because if he does so the benefit arising, as we have 
seen, will go to the principal but the loss will fall wholly on him. 
The agent is strictly bound to obey his principal as far as the prin¬ 
cipal’s instructions are lawful. In the absence of instructions from the 

principal, he has o act according to the customs of trade prevailing 
as we have seen above. 9 

Illustration 


hnnv Tf instruc,edt0 keep the principal’s money in a particular 

I t a8ent d . eP T ,S ‘ tin someo,her bank, the agent will have to make 

aSnt whi u , a * la,ter bank fai,s a "d ‘be money is lost. Similarly, if an 
agent who ,s engaged to carry on B's business in which it is ( he custom to invest 

such inmtmenr h a ‘ mT*' ,he cr ; oneys which "lay be in hand, omits to make 

h investment he will have to make good to B the interest usually obtained bv 

gai ; if f: a br0ker ’ in Whose busi ° ess i* is not the cu"om to 
t iih and then i' 8 ° n u Cred,t ,oC - whose credit at the t.me was very 

the bss to ^ Paym4Dt * 5 insoIvent B will have to make good 
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(2) Skill and Diligence 


With regard to the second part, the agent employed to do the 
wore is expected to do it with reasonable skill and diligence , i.e, with 
such skill and diligence as a prudent man who claims to be possessed 
of such skill would exercise while acting with regard to his own 
affairs of a similar character. If an agent is particularly appointed 
on account of his special skill as an expert then be must show expert 
skill and act according to the stand which is expected of men in that 
particular profession, e.g. a lawyer who is appointed to conduct a 
suit cannot say to his client. “I did not know the law on that parti¬ 
cular point” and bold that out as an excuse. Our Act does not make 
the distinction between a paid and gratuitous agent as exists in 
English Law. In the language of the Contract Act, “An agent is 
bound to conduct the business of his agency with as much skill as is 
generally possessed by persons engaged in a similar business, unless 
the principal has notice of his want of skill. The agent is always 
bound to act with reasonable diligence, and to use such skill as he 
possesses and to make compensation to his principal in respect of 
the direct consequences of his own neglect, want of skill or miscon¬ 
duct, but not in respect of loss or damage which is indirectly or 
remotely caused by such neglect, want of skill or misconduct” 
(S. 212). 

Illustration 


A , an insurance broker employed by B to effect an insurance on a ship, omits 
to see that the usual clauses are inserted in the policy. The ship is afterwards lost. 
In consequence of the omission of the clauses nothing can be recovered from the 
underwriters. A is bound to makegood the loss to B [illus. (c) to S. 212], 


(2) Accounts 


An agent is bound to render proper accounts to his principal on 
demand (S.213). It is one of the important duties thrown on the 
agent that he must keep proper accounts and produce them with 
vouchers and receipts whenever the principal desires their produc¬ 
tion. Any delay on his part will make him liable to pay interest and 
other expenses. What is expected of the agent is not only to pro¬ 
duce accounts but also to come and explain them personally if 
required. An agent who has not kept proper accounts is likely to 
have the presumption against him on all consistent and established 
facts. 


It is an implied contract between a principal and his factor or 
agent that the latter will render accounts on demand from the 
former. 
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(4) Emergency 

It is a further duty of the agent to communicate with the prin¬ 
cipal in cases of emergency and as far as possible to ask for instruc¬ 
tions in the matter (S. 214). 


(5) Fidelity 

In this case the agent is bound to act honestly to disclose to his 
principal alt material facts known to him. If the agent, in the course 
of the agency, personally buys from or sells to his principal goods he 
is asked to sell or buy on account of his master, without obtaining 
the principal’s consent, or without letting him know of the fact that 
he is himself the purchaser or seller of goods, or without acquaint¬ 
ing him with all the material facts which may have come to his 
knowledge on the subject, the principal may repudiate the transaction 
where it can be shown that any material fact has been knowingly con¬ 
cealed from the principal by the agent, or that the dealings of the 
agent have been disadvantageous to the principal (S. 215) e.g. B an 
agent, employed by A to sell an estate, buys the estate for himself 
in the name of C. A, on discovering that B has bought the estate for 
himself, may repudiate the sale, if he can show that B has dishonestly 
concealed any material fact, or that the sale has been disadvant¬ 
ageous to hirn. This rule is based upon the principle that when an 
agent is asked to sell, he mu3t try and obtain the best possible price 
for his principal, and therefore, if he himself becomes the buyer 
without disclosing the fact to the principal, or without obtaining his 
consent, be cannot be said to have acted in good faith nor to have 
obtained the highest price for his principal because his interests in 
such circumstances would clash with those of the principal. Again 
if an agent, without the knowledge of his principal, deals on his own 
account in the business of the agency, the principal is entitled to 
claim from the agent any benefit which the agent may have derived 

K,m the transaction (S. 216 ). The agent is entitled to nothing more 

than his lawful remuneration and all the profits made and advant¬ 
ages gained by him in such transactions beyond his legitimate remu¬ 
neration must go to the principal.'* The agent here is acting in a 

fiduciary capacity so that he is bound to disclose fully his intention 
aDd must account for all secret profits made by him. The agent who 
has thus wrongly dealt on his own account is nor entitled to any 
commission on such a transaction. Thus an agent may not make any 

profit apart from his agreed remuneration unless his principal both 

knows and consents. H 


“ Prison v. Thompson fl874) L.R. 9 Q. B. 480 
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If the principal aiscuvers that the agent has received payment by 
way o bribe he is entitled to (1) repudiate the contract made by the 
corrupt agent, (2) dismiss his agent without notice, (3) forfeit any 
commission in respect of the transaction which the agent may have 
earned, (4) recover any money he may have received by way of pro¬ 
fit, with interest at 5 per cmt per annum from the date of receipt of 
such payment to the last date of such payment, and (5) sue the third 
party for damages sustained through such bribery. 

It may be added here that in England they have an Act known 
as The Prevention of Corruption Act 1906 under which both the agent 
as well as the person paying the bribe are guilty of a criminal 
offence. We have no such Act in India . The only condition in Eng¬ 
lish Law is that before the party can be prosecuted the consent of the 
Attorney-General or the Solicitor-General should be obtained. 

Rights of an Agent against his Principal 

An agent has the right to retain , out of the sum received on 
account of his principal, all moneys due to himself in respect of 
advances made or expenses properly incurred by him in conducting the 
business of the agency and also the remuneration payable to him for 
acting as such agent and to repay the balance to the principal 
(Ss. 217 & 218). 

This will include the right to recover from the principal all 
money paid by the agent as such on behalf of the principal, either at 
the latter’s request, or under the implied understanding arising from 
the nature of the agency, or through the custom of the market where 
the agent is instructed to transact business on behalf of his principal. 
Thus it has been held that a person who employs a broker on the 
Stock Exchange, impliedly authorizes him to act according to the 
rules and usages of the Exchange as far as they are reasonable and 
legal. 

The remuneration of an agent for the performance of any act does 
not become due until the completion of such act, but he may retain 
moneys received by him on account of goods sold although the whole 
of the goods consigned to him for sale may not have been sold or 
although the sale may not be actually complete (S. 219). 

Of course, if he has misconducted the business has no right of 
remuneration in connection with that pari of the work which he has 
misconducted. Otherwise with regard to his lawful remuneration he 
has, subject to any agreement to the contrary, a right of retention 
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against goods, papers and other property of the principal, whether 
movable or immovable, that happen to have come in his possession 
in the course of agency transactions until the money due to him for 
commission, disbursements and services in respect of the same has 
been paid or accounted for to him (S. 221). This is the particular lien 
of an agent. 


PRINCIPAL’S DUTIES 


The Principal is bound to indemnify his agent against the conse¬ 
quences of all lawful acts done by such agent in the exercise of the 
authority conferred upon him. 

Illustrations 

(a) B at Singapore, under instructions from A of Calcutta, contracts with C to 
deliver certain goods to him. A does not send the goods to B and C sues B for 
breach of contract. B informs A of the suit, and A authorizes him to defend the 
suit. B defends the suit and is compelled to pay damages and costs, and incurs ex¬ 
penses. A is liable to B for such damages, costs and expenses. 

(b) B, a broker at Calcutta, by the orders of A, a merchant there, conracts 
with C for the purchase of 10 casks of oil for A Afterwards A refuses to receive the 
oil, and C sues B, B informs A, who repudiates the cor.act altogether. B defends, 
but unsuccessfully and has to pay damages and costs and incurs expenses. A is 
liable to B for such damages, costs and expenses (illus to S. 222). 

The principal is also responsible to make good the losses and 
liabilities that may have been incurred by the agent on behalf of the 
principal while acting in the exercise of his authority arising through 
the rules and customs of a particular trade or market in wh’ch the 

agent was authorized to deal, provided the rule or custom is reason¬ 
able and the principal had notice of it. 

The principal is also liable for any act done by the agent in 
good faith in case such act causes any injury to the rights of a third 
person and against all consequences of that acf. Section 223 says, 

“Where one person employs another to do an act and the agent 
does the act in good faith the employer is liable to indemnify the 

agent against the consequences of this acj though it causes an injury 
to the rights of third persons.” 


Illustration 


riohf*’«V the requ * 5 ‘°[ A ’ sells « oods in ‘he possession of A. but wh ch A had no 
,' 8h to d ' spose °J- * does not k now this, and hands over the proceeds of the sale 
to A jlfterwards C, the true owner of the goods sues B and recovers the value of 
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the goods and costs. A is liable to indemnify B for what he has been compelled to 
pay to C and for B's own expenses [S. 223 & illus. (b)]. 

With regard to the above it must be noted that if the agent was 
employed to do a criminal act he has no right of indemnity against 
his principal for the consequences of such an act (S. 224). 

Illustration 

A employs B to beat C, and agrees to indemnify him against all consequences 
of the act. B thereupon beats C and has to pay damages to C for so doing. A is 
not liable to indemnify B for those damages (illus. (a) to S. 224). 

If any loss is caused to the agent through the principal’s neglect 
or want of skill, the principal is in his turn bound to make compen¬ 
sation to his agent for such loss (S. 224). 

Illustration 

A employs B as a bricklayer in building a house and puts up the scaffolding 
himself. The scaffolding is unskilfully put up, and B is in consequence, hurt. A 
must make compensation to B (illus. to S. 225). 

Effect of Agency on Contract with Third Persons 

Where a principal has given authority to his agent and the agent 
acts under that authority, all contracts entered into through that 
agent are binding on the principal and the obligations arising there¬ 
from may be enforced against the principal as if he had himself 
entered into them (S. 226). This rule will apply even where the agent 
enters into a contract in furtherance of his own interest and contrary 
to the interest of his principal, as long as the third party while 
dealing with the agent acted in good faith. 

If the agent exceeds his authority and does more than he is 
authorized to do, the rule is that where that part which is within his 
authority, can be separated from that which is beyond his authority, 
so much only of what he did as was within his authority is binding 
between him and his principal. As far as the third party is concer¬ 
ned, the principal cannot escape liability if that act fails within the 
apparent scope of authority of the agent. If, however, the act done 
falls outside the apparent scope of the agent’s authority the princi¬ 
pal will not be bound by such act under any circumstances (S. 227). 

0 

Illustration 

A being owner of a ship and cargo, authorises B to procure an insurance for 
4,000 rupees on the ship. B procures a policy for 4,000 rupees on the ship and 
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another for the like sum on the cargo. A is bound to psy the premium for the 
policy on the ship, but not the premium for the policy on the cargo (illus. to S.227) 

But ij that which is within the scope of the authority of the agent 
cannot be separatea from that which is beyond that scope, the principal 
is not bound to recognise the transaction. 

Illustration 


A authorises B to buy 500 sheep for him. B buys 500 sheep and 200 lambs for 
the sum of Rs 6,000. A may repudiate the whole transaction (S. 228). 

It may, however, happen that by the usage of a particular 

market or trade the agent may be personally liable either to his own 

principal or to a third party, where he has not disclosed his principal 
at the time of the contract. 


s 

s 
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Notl. e or information given to the agent in the regular course of 
the business transaction by him. for the principal > hall, as between the 
principal and third parties, be a notice to the principal (S. 229). 

A is employed by B to buy from C certain goods of which C Is the apparent 
owner, and buys them accordingly. In the course of the treaty for the sale A 
learns that the goods really belonged to D but B is ignorant of that fact. B is not 

7a) to « t0 ^ 1 0 Iu-' d6b ! ° WiDg '° h ™ fr ° m C aga ' DSt * hS PriCe 0f the 8°Ods (illUS. 

taj to i. 229). This rule does not apply where the agent who has notice is himself 
a party to the commission of a fraud on the principal in connection with the 
transaction of which he had notice. The agent who is himself a pany to the fraud 
is not supposed to communicate the fraud to the principal who is the defrauded 

sufficient no "J' SUCh * C3S£ - a n0,ice to ,he a S en * Cannot be taken as a 
sumcieat nonce to his principal. 10 

When Agent is Personally Liable on Contracts 

As we have seen above, contracts properly entered info by an 
agent on behalf of the principal are binding on the principal person- 

ay, an therefore, the principal himself can enforce such contracts. 

e agent cannot personally enforce such contracts entered into by 
him on behalf of his Principal, nor would he be personally liable on 
sue contracts unless there is an agreement to that effect. There are 
however the following exceptions to this rule where it is presumed 

personally S bound D,raCt ,b ' ‘° D,rar! ' " iStS ,b ' •*“< 

chai^r^T c hC C0Dtrac£ is made b V an a g^t for the sale or pur¬ 
chase of goods for a merchant residing abroad. 

U^' re th u c ageDt doss not disclose the name of his principal. 
(S. 230). C PriDCipa1 ’ though disposed, cannot be sued 

* Hannasji v. Mankuverbai , 12 B.H.C. 262 
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Id all the above cases the ground on which the agent is presumed 
to be personally liable is that the credit was given by the third party 
to the agent in person. 

Foreign Principal 

It has been held in English courts that an agent for a foreign 
principal has Presumptively no authority to pledge the credit of the 
foreign principal. The agent may, however, protect himself by clearly 
making the contract in the name of his principal and without recourse . 
to himself. 

With regard to a foreign principal it may be added that the right 
of the third party to sue the principal is not lost by the presumption 
contained in Section 230. If there is a writing in which a foreign 
principal is made a contracting party, the foreign principal would be 
personally liable. 

Undisclosed Principal 

In the case of contracts on behalf of an undisclosed principal, 
the credit would be taken to have been given to the agent by the 
third party who relied solely on the credit of the agent while dealing 
with him on behalf of the undisclosed principal. If, however, it can 
be shown that the third party knew the name of the undisclosed 
principal, and the principal was made personally liable, the pre¬ 
sumption making the agent personally liable will be rebutted, Chief 
Justice Lord Tenterdon lays down in Thomson v. Davenport' ‘ that 
“If a person sells goods (supposing at the time of the contract that 
he is dealing with a principal) but afterwards discovers that the 
persons with whom he has been dealing is not the principal in the 
transaction, but agent for a third person, though he may in the 
meantime have debited the agent with it, he may afterwards recover 
the amount from the real principal”. In short, the general rule is 
that where an agent deals with a third party without disclosing the 
fact that he is an agent and afterwards it is clear that he was only 
acting as an agent and not on his own account, the third party 
would have the option either to sue the agent or the principal. If# 
however, the third party knew that the person acting was an agent, 
but the name of the principal was not disclosed, i.e., the principal 
was unnamed, the agent would not be personally liable except where 
the usage or custom of trade made him liable. 


17 (1829), 9 B. and C., p. 86. 
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Indian Rule re: Undisclosed Principal 

The Indian rule with regard to an undisclosed principal is 
clearly iaiu down in Section z31 as, “If an agent makes a contract 
with a person who neither knows, nor has reason to suspect, that he 
is an agent, his principal may require the performance of the con¬ 
tract; but the other contracting party has, as against the principal 
the same rights as he would have had against the agent if the agent 
had been principal”. It is, however, open to the other contracting 
party to refuse to fulfil the contract if the principal discloses himself 
before the contract is completed. This can be done by the third 
party on the ground that he did not know that there was an undis¬ 
closed principal, because if he had known, he would not have 
entered into the contract. 

Thus the Indian law rule is even stronger than that of English Law, 

mere non-disclosure of the principal’s name is not 
sufficient. The third party ought also to be prepared to show that he 
neither knew nor had reason to suspect that there was an undisclosed 
principal. Further, “Where a person who has made a contract with 
an agent induces the agent to act upon the belief that the principal 
only will be held liable, or induces the principal to act upon the 
belief that the agent only will be held liable, he cannot afterwards 
hold liable the agent or the principal respectively” (S. 234). It should 
be further noted that it has been laid down in England that when a 
person signs a contract for another as agent, he is to be taken to 
contract as agent and is not personally liable even though in the 
body of the contract he purports to be the principal.i® 

We have seen that a person untruly representing himself as the 
agent of another is liable to be sued for compensation by the third 
party with whom he enters into a contract under such false represen¬ 
tation, if the principal does not ratify the contract but what is more, 
the agent cannot enforce the performance of the contract on the 
third party. This rule is opposed to that of English Law where 
the agent can enforce performance of such a contract (Ss.235 & 236). 

Agent’s Signature on a Bill of Lading 

Again, in the case of a bill of lading, an agent who has authority 
to sign on behalf of his principal must sign it as agent and make that 
fact clear in his signature. If the agent signs this document in his 
own name, he cannot render his principal liable thereon, except as 
under Section 28 of the Negotiable Instruments Act , /.e., where he was 

11 Universal S.N. Co . v. Mckelvie & Go ., (1923), W.N, 146. 
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instructed to sign his own name upon the belief that the principal 
alone would be held liable, in which case this defence is available 
only against the person who so instructed him to sign. 

Unauthorized Acts of Agents 

Finally, if the agent has done anything, or incurred any obliga¬ 
tion, without the authority of his principal, the principal will be 
bound by such act or obligations if he has by words or conduct 
induced the third party to believe that the agent had such authority 
(S. 237). All misrepresentations or frauds committed by agents while 
acting in the course of the business of the principal, have the same 
effect as if the misrepresentation or fraud had been made or commit¬ 
ted by the principal himself. If, however, these misrepresentations 
or frauds were committed while acting beyond the scope of the 
agency the principal would not be bound by them. 

Breach of Warranty of Authority 

There is, however, a case where an agent exceeds the authority 
given to him or where he acts in connection with the business of the 
principal without authority from him express or implied, and here 
the principal of course is not bound until he ratifies as we have 
already seen. If, however, the principal does not ratify the contract 
the agent becomes liable to pay damages to the injured party because 
there was a breach by him of the warranty of authority which he 
gave to the third party and which induced the third party to enter 
into a contract with him. 1 * In other words* when a person represents 
that he is contracting as agent for a principal, in law he impliedly 
warrants to the other party that he has authority. If in fact the 
professed agent lacks authority and the third party suffers in con¬ 
sequence, the pretended agent may be sued for damages for breach 
of the implied authority. This kind of liability is incurred on the 
ground of holding out which is a special application of the principle 
of estoppel . Thus ihe agent is liable to pay on the ground of breach of 
warranty oj authority and r.ot on the contract because in case of a 
contract neither the principal nor the agent is liable. Here, however, 
it is presumed that the agent while he exceeded the authority or 
acted without authority honestly believed that he had authority. 
If, on the contrary,/ie knew that he had no authority and acted in spite 
of that knowledge, he would be liable in an action for deceit. 3 ® 

“ Collett v. Wright (1856) 7 E. & B. 301 
10 Randal / v. Trimen (1856) L. J. C. P. 307 
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Misrepresentation by Agent 

It should also be remembered that if an agent acting within the 
course of his authority commits fraud or misrepresentation, that 
would give the opposite party a right to set aside the contract the agent 
has entered into on behalf of his principal. 

Torts of Agents 

Any tort committed by the agent while actint in the re k u'ar 

course of business of his principal would make both the principal 

and the agent jointly and severally liable.*' For any tort committed 

by the agent outside the scope of his authority the principal of course 
is not liable. 


the adat system 


A sency Law dealt with in this chapter is considerably mo¬ 
dified by and applied in cases known as the pukki and katchi Aditto 
system. These systems have been carefully scrutinized by the High 
Court of Bombay in two leading cases and declared as custom, njt 

unreasonable and therefore enforceable and good. 22 

Pukki Adat 


_ ^, UD ?! r t . hlS system an u P c °untry constituent sends an order to a 
Pukka Adatia say, in Bombay to purchase or sell any particular 
commodity for future deliveries, the price being fixed by the nego¬ 
tiations. A* soon as the bargain is closed, the pukka Adatia in 

Bombay is bound to deliver goods at that price on the dates fixed bv 
the contract and failing that he pays the difference between the mar- 
ket price and the contract price. To put it briefly, the contract is to 
hnd the goods or to pay the difference. The Pukka Adaia has no 
authority to pledge the credit of the upcountry constituent to the 

"c ?„ f, H " ,h °“ “ ay bUy ,be “ *°° ds »» * covcr 'ng com! 
ct. In fact it is not at all objectionable to the nature of this tvoe 

of transaction that the Pukka Adatia sells to the upcountry con- 
stituent without having in the first instance entered into such a 
cover,ng contract. The Pukka Adat,a is thus virtually a principal 
entering into an independent contract with the upcountry consri 
—nt* lncase of the covering contract also (where one exists) he 

» IV s v ‘ Di,re (,868)> 3 Ch - 429 

FuZZ da /, N ‘!T l T daS V - Kanji De °inm(,), 30 Bom. 259 
raktrchand Lalchand v. Doolub Govind, 7 Bo n. L. R. 21 s 
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stands in the same relation to the Bombay merchants, in which 
covering contract of course the upcountry constituent has no privity. 

It will thus be seen that the Pukka Adatia is not an agent at all 
in terms of the Agency Law. 

Katchi Adat 

Under this system the Katcha Adatia receives an order from the 
upcountry constituent for purchase or sale and sends for a broker to 
settle the rate. The broker who settles the rate guarantees to bring 
a party willing to buy or sell at that rate and as soon as that is done 
a regular contract is entered into between the third party and the 
Adatia . If, within the period intervening, the market rises above or 
falls below the rate so fixed, the profit in the former event goes to 
the broker on his securing the contract at a higher rate and in the 
latter case the loss arising through the fall of the market, has to be 
paid by the broker. The payment of the difference between the 
market rate and the original rate is known as the broker's gala: 

Difference between Pukka and Katcha Adatia 

Both the Pukka Adatia and the Katcha Adatia guarantee the 
performance of the contract they enter into but, whereas the Pukka 
Adatia guarantees it both to his own principal and to the third party 
the broker or shroff, the Katcha Adatia guarantees it only to the third 
party and not to his own principal. Moreover, a Pukka Adatia while 
carrying out his principal’s instructions, is permitted by custom, to 
substitute his own contract instead of a contract with a third party. 

Thus the Pukka Adatia is virtually a principal whereas the 
Katcha Adatia is purely an agent. 


SUMMARY 


Definition of Agent : The Indian Contract Act defines an agent as 

“a person employed to do any act for another or to represent 

ther in dealings with third parties.” (S. 182). 

Considerations Not Necessary : No consideration is necessary to 
create an agency (S. 185). 


Test of Agency : When a person can bind another by acts done on 
his behalf. 

Who can Employ an Agent? Any person capable of being 
a contract may appoint an agent, i.e. the principal must h 

tractual capacity. 
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Who May Be Appointed an Agent? As the agent is only an instru¬ 
ment through which the principal acts, therefore anyone, even a 
minor, may be appointed an agent. 

Creation of Agency : No particular form is necessary to create an 
agency. It may be created in any of the following ways:— 

(1) Expressly, i.e. by words spoken or written. 

(2) Impliedly: 

(a) Agency by estoppel or holding out. 

(b) Agency by necessity. 

(3) By Ratification, i.e. when a person ratifies or adopts an act done 

on his behalf but without his authority. The following rules of ratifi¬ 
cation must be noted:— 

(1) Only the person on whose behalf the contract was made 
can ratify it. 

(2) The act done by the agent on his own behalf cannot be 
ratified. 

(3) The person ratifying should have been in existence at the 
time the act was done. 

(4) The person ratifying must have contractual capacity both at 

the time the act was done as well as when it is sought to be 
ratified. 

(5) There can be no valid ratification by a person whose know¬ 
ledge of the facts is defective. 

(6) The act ratified must be lawful. 

(7) Ratification must he of the whole act. 

(8) Ratification must be within a reasonable time. 


(4) Different Classes of Agents 


(1) Special agent. 

(2) General agent. 

(3) Universal agent. 

(4) Mercantile agents 

[a] factor, 

[b] broker, 

[c] commission agent, 

[d] del credere agent, 

[e] banker, 

[f] auctioneer. 


uTdn of Agent: An agent having an authority 

s&ztarjr”* to d ° e,e,y wui thi -* -«-•££ 
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(1) Actual or Real Authority 

(2) Apparent or Ostensible Authority : The principal is bound by an 
act of his agent which is within the scope of his apparent or osten¬ 
sible authority even though it may be outside his actual or real 
authority. 

Exceptions : If the third party knows of the limitation of the 
apparent authority, the principal will not be liable. 

(3) Authority in an Emergency : To do all such acts for the purpose 
or protecting his principal from loss as would be done by a peron of 
ordinary prudence, in his own case, under similar circumstances. 

Definition of Sub-Agent: A sub-agent is a person employed by, and 

acting under the control of, the original agent in the business of the 
agency (S. 191). 

Delegation of Authority: General rule— Delegatus non potes dele¬ 
gare —” z.e. an agent cannot delegate his authority, therefore, an 
agent cannot normally appoint a sub-agent. 

Exceptions 

[1] Where the custom of trade permits the appointment of a 
sub-agent. 

[2] Where the nature of the agency requires the appointment of 
a sub-agent. 

[3] Where the principal permits the appointment of a sub-agent. 

Sub-agent Substituted or Co-Agent 

1. Appointed by agent 1. Named by agent at request 

of principal. 

2. Is agent of original agent 2. Is agent of principal because 

and not of principal because there is privity of contract, 

there is no privity contract 

between principal and sub¬ 
agent. 

3. In responsible to agent. 3. Is responsible to principal. 

Termination of Agency 

(1) By Act of Parties 

(a) Revocation by principal except,— 

(i) in the case of agency coupled with interest; 

(ii) after the authority has been carried out by agent; and 

(iii) when agency is partially carried out, if the acts already 
done will be affected by revocation. 

(b) Renunciation by Agent 


I ■. f 
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(2) By Operation of Law 

(a) Efflux of time. 

(b) Fulfilment of Performance of object. 

(c) In c oivency cf principal. 

(d) Principal becoming alien enemy. 

Death or insanity of principal or agent. 

(t) Destruction of subject-matter. 

(g) Termination of agent’s authority. 

When Agent is Personally Liable 


( 1 ) 

( 2 ) 

( 3 ) 


Where the contract is with a foreign principal. 

Wnere the principal is undisclosed. 

Where the principal, though disclosed, cannot be sued. 


Duties of Agent 


(1) Obedience. 

(2) Skill and diligence. 

(3) Rendering of proper accounts. 

(4) Emergency. 

(5) Fidelity. 

Rights of Agent 


(1) Particular Lien. 

(2) Remuneration. 

(3) Indemnity. 

(4) Compensation. 

Duties of Principal 


( 1 ) 

( 2 ) 

( 3 ) 


Indemnity against consequences of all lawful acts (S 222) 

toJhihVSSfaTuKW 0 ? ° faCtS d ° ne in Sood faith 
Uiey cause injury to third persons (S. 223) 

,0 as '° t by princi[,al ' s or 
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Compensation for breach of dutv 

rnt p CV . ocatlon of agent’s authority/^ 

(3) 1 erlormance of agent’s duties. 


typical questions 


1 . 

2 . 


(a) Define ’Agent’. What are the duties of an agent? 

(b) Under what circumstances may an agency be revoked? 


s) 


How may a contract of agency be terminated? 


When is it irrevocable? 
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(b) What do you understand by a ‘pretended agent’? What are hi$ 
liabilities? (Bombay, B.Com., May, 1969) 

3. How is agency created? What are the duties of an agent? 

(Marathwada, B.Com., March/April, 1970) 

4. (a) What are the duties of an agent to the principal? 

(b) What is the legal position of a sub-agent to (1) the agent and (2) the 
principal? 

5. Distinguish between: 

Sub-agent and substituted agent. 

6. When may an agent sue or be sued personally on contracts entered by him 
on behalf of the principal? 

7. Write short notes on: 

Del credere agent. 

8. “An agent shall not delegate his authority”. Disousr. 

9. What are the rights and liabilities of parties in case of contracts entered 
into through agents when the principal is undisclosed? 

10. Write notes on: 

(a) A factor differs from a broker in important respects. 

(b) An auctioneer is primarily an agent for the seller but he is an agent 
for the buyer also. 

11. Write short notes on.* 

(a) Agency coupled with interest. 

(b) Agency by estoppel. 

12. (a) Can a minor appoint an agent and can he be appointed as an agent? 

(b) What is the effect of the termination of an agency with regard to a 
third party? 

(c) Explain the salient features of ratification by a person of an act done 
without his authority. 

13. Discuss the element of consideration with reference to: Contract of agency. 

14. Write short notes on 

(1) Termination of Agency 

(2) Agent’s personal liability 

(3) Authority of agent in emergency. 

15. Write short notes on any three of the following: — 

(a) Agency coupled with interest 

(b) Sub-agent 

(c) Ratification of Agency. 
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PARTNERSHIP 


t hei Indian Partnership Act, 1932, which came into force on 
1st day of October 1932 repealed Chapter XI of the Indian 

lTo WhiCH Pri ° r t0th3t date included the Indian 

Definition and Nature of Partnership 

“Partnership” as 'defined by the Act “is the relationship bet- 
ween Persons who have agreed to share the profits of a business 
carried on by all or any of them acting for all” (S. 4). The English 
Partnership Act, 1890, defines partnership as “the relation which 

Xw'o profit PerS ° DS C3rrying ° D a bUSingSS iD — 

nr J BUSinCSS ' is defined a s including every trade, occupation and 
p ofessmn. Such business must be a lawful business (S. 2) e.g. a 

The r rS 1P t0 comrmt a criminal offence is invalid. In such a case 

deaVwith t i ° ther b r Ut thC fifm Can be sued b y Persons who 

deal with it in ignorance of the taint of illegality. 

The persons who have agreed to enter into partnershin with 

( ;;°rr Called individuall y “partners” and collectively £ 
* andthe name u° d er which the business is carried on is 
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called the “firm name’ 9 (S. 4). Thus the relationship of partners 
arises from contract and not from status, and the business of a Hindu 
joint family is not the business of partnership (S.5). 

Under Hindu law, the family which carries on a trade handed 
down by ancestors is a trading family but the members are not 
partners. The members of a club, building society, or of a reli¬ 
gious or charitable society are not partners. 

It will thus be observed that the most important requirement 
in connection with partnership is the sharing of profits. If two or 
more persons combine under an agreement by which one or more 
of them is or are to share losses, but no profits that would not 
constitute a partnership. In other words, the sharing of profits is 
pnma facie evidence , but not com lusive evidence of partnership ; 
because, as we shall see, there are specific instances in which 
though the persons share profits, they do not constitute themselves 
partners to the firm in which they so share profits, nor do they 
render themselves liable as partners to the creditors of the firm. 1 

A person may become a partner with another person in parti¬ 
cular adventures of undertakings (S. 8). Such a partnership is dis¬ 
solved by completion of such adventure of undertaking. 

Illegal Partnership 

There cannot be a partnership of more than 10 persons in a bank¬ 
ing business, nor more than 20 in a trading firm because such partner¬ 
ships would be in the unenviable position of not being able to sue 
and recover their claim in a court of law. Of course, there is 
nothing to prevent an illegal partnership from being sued 2 unless 
the person stpmg is himself implicated in any illegal act. The 
members of an iTfegal partnership cannot call upon each other for 
contribution or appointment with regard to losses paid by one or 
more of them on account of the par tnership. Neither can they en¬ 
force accounts as to partnership dealing from their brother-part¬ 
ners. The only remedy in such cases is to get such an association 
incorporated under the Companies Act. This principle was enunci¬ 
ated in a Madras case, 3 where four unregistered firms carried on a 
- - r /// 

1 Though sharing of profits is essential partnership, sharing of losses is not 
because a person may become a partner stipulating that he will share only in the 
profits and not in the losses. ( Raghunandan v. Hormusjee , 1927, 51 Bom. 342) 

2 Brahamayya v. Hamiah (1920), 43 Mad. 141 54 I.C. 45 
* Pannaji Devichand v. Senaji Kapurchand , 50 Mad. 175 
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certain business in partnership and the total number of all the 
partners in all the firms exceeded twenty, the partnership of 
these firms was declared illegal. 

It is specifically provided in Section 3 that the general provi¬ 
sions of the Indian Contract Act , 1872 still apply to partnership 
firms and their transactions in so far as such provisions are n u t 
inconsistent with those of the Indian Partnership Act, 1932. Thus, 
for example, a partnership formed for an unlawful object is void 
according to Section 23 of the Indian Contract Act. 

Sharing Profits not Conclusive Evidence of Partnership 

We have seen that although the sharing of profits is a compul¬ 
sory element to constitute a partnership, it is only prima facie evi¬ 
dence and not conclusive evidence in that regard. Section 6 of the 
Indian Partnership Act , 1932, lays down that — 

(1) The sharing of profits or gross returns arising from 
Property by persons holding a joint or common interest in that 
property does not of itself make such persons partners. 

(2) The receipt by a person of (a) a share of the profits of a 
business, or ( b ) of a payment contingent upon the earning of pro¬ 
fits, or (c) varying with the profits earned by a business does not 

of itself make him a partner with the person carrying on the 
business. 


(3) Particularly the receipt of such a share or payment as 

aforesaid in para (2) does not of itself make the receiver a partner 

with the persons carrying on the business when such share or pay¬ 
ment is received by— 

(i) a lender of money to persons engaged in or about to engage 
in any business, or 

(ii) a servant or agent as remuneration, or 

(iii) the widow or child of a deceased partner as annuity, or 

(iv) a previous owner or part owner of the business as con¬ 
sideration for the sale of the goodwill or share thereof. 


. 11 raay be added here that the profits as contemplated by law 

in these cases are net profits. 

Who is a Partner ^ 

% 

L 

• Whl " ther a P ers on is a partner or not is an open question and 
in the absence of an express agreement all ih; circumstances of the 
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case, besides the incident of sharing profits, would be taken into 
account by a court of law in deciding whether a particular person 
was a partner in the firm. Whether a partnership between a given 

set of individuals exists or not is a question which “must depend 

on the real intention and contract of the parties. 4 According to our 
Act “in determining whether a person is or is not a partner in a 
firm, regard shall be had to the real relation between the parties as 
shown by all relevant facts taken together ” (S. 6). 

In short, the following three elements must be present to con¬ 
stitute a partnership: — 


(1) There must be an agreement, express or implied among all 
the persons concerned; 

(2) the agreement must be with a view to share profits of a 
business; and 


(3) the business must be carried 
for all. 


on by all or any of the 



acting 


In one case an agreement was entered into under which a 
person was to receive a commission on net profits made by a 
partnership in consideration of advances made by him to the firm 
and for his protection he was given certain powers of control. 
Here on these facts he was not considered to be a partner and 
liable as such. ^ 

Co-ownership 


An essential element of partnership is as we have seen, the 
carrying on of a business , therefore the mere fact that a number of 
persons own some property in common, which produces an income 
which they divide among themselves does not make them partners. 
For example, the co-owners of a building are not partners merely 
because it is let to tenants and the rent is divided among the 
co-owners. If, however, the building were used as a hotel, run by 
the owners or their agent they would be considered partners in the 
hotel-keeping business. 

The main points of difference between a partnership and co-owner¬ 
ship as pointed out by the Supreme Court in a recent case are 
briefly as follows— 

(1) Partnership is the result of an agreement whereas co- 
owners may arise without any agreement, e.g through 
inheritance. 


4 Mollwo, March <£ Co. v. Court of Wards (1872), L.R. 4 P.C. 419 
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(2) Partnership involves the sharing of profits whereas in 
CO'ownership this element is not necessary. 

(3) A partner cannot transfer his interest in the partnership 
to a third person completely without the consent of the 
other partners whereas a co-owner can. 

(4) In a partnership each partner acts for all but a co-owner 
is not necessarily an agent of his other co-owners. 


In that case it was held that the mere fact that the co-owners 

had appointed a common manager of the property did not make 
them partner. 1 


Partnership Name 

A partnership firm may carry on its business under any name 

it chooses-, this name may either be the name of one or more of its 

members or a combined title embracing the names of all, or it may 

be made up of a designation entirely different from the names of 

the members composing it. The name under which the business of 

3 partnership is carried on is called the "firm name ” (S.4). In law, 

however, a partnership has no distinct existence like that of a 

joint-stock company, i.e., an existence distinct and independent of 

the members composing it. All that can be said with regard to the 

firm s name is that certain persons do business under the name and 
syle of X,Y,Z& Co. 

According to Lind by on Partnership, (11th ed. at p. 157). “But 
as the name of a firm is only a convenient mode of designating the 
firm composing it, any variation among these persons is productive 
o a new significance of the name. If therefore, a legacy is left to 

a rm the legacy is payable, unless otherwise expressed, to those 

who compose the firm at the date of the will and if a legacy is left 
to the representatives of an old firm it will be payable to the 
executors of the last survivor of the partners constituting the firm 
alluded to and not to its successors in business.” The firm’s name 
therefore is only the title under which the partners are supposed to 
trade and all that can be claimed for it is that by a continuous use 
ot that name in the long course of trading a goodwill may be 
acquired which may be of value. There is nothing to prevent other 
persons from using a similar name unless it can be shown that the 
use of such name would deprive other persons of the advantage of 
their goodwill by creating an incorrect impression on the minds of 

1 Cham P aha n Cane Concern v. State of Bihar A.I.R. 1963 S.C. 1737. 
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people that the persons represented by the name are the same as 
those making up the old firm whose name they are copying. 6 

This is a question of evidence to be decided in each case on its 
own merits. 

Joint Hindu Family Firm 

An undivided Hindu family may possess an ancestral business 
which is a distinct heritable asset and which passes by survivorship 
to the surviving male members of the joint family. This type of 

business, known as a Joint Hindu Family Firm , Is distinguished from 
an ordinary partnership on many grounds. 

The rights and liabilities of the members (known as co parceners) 
of such a firm, are governed mainly by the Hindu Law and not by 
the Indian Partnership Act. Thus a joint Hindu family firm being 
created by the operation of law and not as the result of a contract 
between the co-parceners, even a minor can be a member in such a firm. 

The death of a co-parcener does not put an end to the family firm 
as in the case of an ordinary partnership and a new member is added 
every time a male child is born into the family owning the business. 

In an ordinary partnership every partner is presumed to be an 
agent of the firm for the purposes of the business of the firm but in 
the case of a joint family firm only the managing member (known*as 
Karta) has an implied authority to contract debts and pledge the 
family credit or family property for the purpose of the business of 
the firm and no other co-parcener has such authority. 

Again, in an ordinary partnership every partner is personally 
liable even to the extent of his separate property for the debts of 
the firm whereas in a family firm the liability of a co-parcener is 
limited to his share in the joint family property except as regards 
the Karta who is personally liable. 

Moreover, a member of such a family firm, who voluntarily 

• , 

severs his connection with the firm has no right to demand an account 
of the past profits and losses of the business whereas a retiring 
partner has such a right. 

Who may be Partners 

Any person of full age and sound mind may be a partner. An alien 
enemy cannot be a partner during the continuation of hostilities. 

A minor, as we shall see later in some detail, may not be a partner 

5 Massam v. Thorley's Cattle Food Co. (1880), 14 Ch. Div. 748. 
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in a firm because in India a minor’s contract is absolutely void, 
but with the consent of all the partners lor the time being, he may 
be admitted to the benefits of partnership (S. 30). In England, how¬ 
ever, as an infant’s contracts are merely voidable, an infant may 
become a partner. 

If one of the partners becomes a lunatic after his entering into 
partnership, that will be one of the grounds on which the other 
partners may apply for dissolution. A new partner in a partnership 
concern cannot be admitted unless all the original partners have 
unanimously consented. All who can enter into a legal and binding 
contract may, in short, be admitted into partnership. 

A married woman can be a partner and as far as her partner¬ 
ship liabilities are concerned ber separate property will be 

bound by it. All contracts entered into by her as the agent of the 
partnership will also bind her partners. 

Minors 


. ?® Ct . ,OD dea,s with the position of minors who have been 
admitted to the benefits partnership. 

.,A minor who has been admitted to the benefits of partnership 
with the consent of all the partners has a right to such share of the 

property and of the profits of the firm as may be agreed upon and 
may have access to and inspect any of the accounts of the firm 
He has however, no right to sue the partners for an account or pay' 
ent of his share of the property or profits except on severing his 
nnecUon with the firm. Such minor’s share is liable for the acts 

In shorl^l h e , min0 V Sn0t persona,, >' liable for ^y such acts. 

short the liability of a minor here is a l,mixed liability i.e. 
mited to his share in the property and profits of the firm 

mai“tv^ PrOVid , Cd ^ if With<n six month » ®f raining 

the ben fit of £ 1,nin « know ^ge that he h^ been admitted to 
the benefits of the partnership, whichever date is la’er the minor 

‘ ’* l ‘‘ «"« »e l»s .ted no. to become . par.ne 
Jrm „n‘ a 8 '- Ve S “ Ch ’ nWice he shaM • partner in the 

firm on the expiry of the said six months. 

follows 11 - 6 SUCh 3 PCrSOn becomes a Partner, the result will be as 

uptoule dl S t /h 8h h S aDd ,iabi,ities continue to be those of a minor 
upto the date he becomes such a partner; but 
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(2) for all acts of the firm done since he was admitted to the 

benefits of partnership, he shall become personally liable to third 
parties . 

His rights as to the share in the property and profits of the firm 
as such partner natural!)' remain unaltered, /.e. he is entitled to the 
same share in the property and profits as he was during minority. 

If, however, he elects not to become a partner, 

(1) his rights and liabilities will continue to be those of a 
minor up to the date on which he gives public notice; 

(2) his share will not be liable for any acts of the firm done 
after the date of the notice; and 

(3) he will be entitled to sue the partners for his share of the 
property and profits (S. 30). 

In English Law, an infant’s contract being voidable and not void, 
an infant may be a partner but cannot be sued for debts of the firm 
during minority. If he wishes to avoid liability, he must repudiate 
the contract within a reasonable time of attaining majority. Even if he 
elects to remain a partner, he will not be personally liable for 
partnership debts contracted while he was an infant. 

Liability by Holding Out 

The doctrine of holding out applies also to partnerships. If a 
person who is not a partner, “by words spoken or written, or by 
conduct, represents himself, or knowingly permits himself to be 
represented, to be a partner in a firm, he is liable as a partner in 
that firm to anyone who has on the faith of any such representation 
given credit to the firm” [S. 28 (1)]. This liability by “holding out 
is a special application of the doctrine of estoppel. The holding out 
may be effected in various ways, as in one case, viz : Waugh v. 
Carvor, 1 Eyre, C.J., says — 

“Now a case may be stated in which it is the clear sense of the 
parties to the contract that they shall not be partners, that A is to 
contribute neither labour nor money and to go still further, not to 
receive any profits. But if he will lend his name as a partner, he 
becojnes as against alj, the rest of the world a partner, not upon 
the ground of the real transaction between them, but upon princi¬ 
ples of general policy, to prevent the frauds to which creditors 
would be liable, if they were to suppose that they lent their money 
upon the apparent credit of three or four persons, when, in fact, 

M4 A.R.R. 845. 
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they lent it only to two of them, to whom without the others they 
would lend nothing.” 

It, theretore, follows that if a person who is a partner retires 
from a firm he should give public notice of his retirement, otherwise 
e would be liable for debts of the firm to those who do not know 

of his retirement and give credit to the firm after his retirement 

under the belief that he is still a partner [S. 32 (3)]. This public 
notice of the retirement of a partner or expulsion of a partner has 
to be given in the local official Gazette and in at least one verna¬ 
cular newspaper circulating in the district where the firm has its 
place of business. In the case of a registered firm it has to be 
given to the Registrar of firms also (S. 72). It may be added here 
5 .at even where a retiring partner takes a written contract from 
ms other partners freeing himself from all liabilities of the firms 
such an agreement would not be binding on the creditors of the 
rms unless those creditors were made parties to such an agree- 
ment [S. 32 (2)]. If they do not agree to do so, the position would 
oe that the retiring partner would still be liable (granting that he 
as given public notice of his retirement) for the debts of the firm 
incurred during his tenure of partnership to the creditors of the 
turn and in his turn he would be entitled to be indemnified by his 
wn ex-partners for any money that he may have to pay to such 
creditors. In the case of insolvency of his co-partners, however, after 
tsrettrement his position would be that he would have to pay out 

the 7 p ° cket creditors of the firm and put in his claim before 
the trustees of the insolvent for such money paid out. Of course, a 

firm er ^ IS . DOt ,i3bIe t0 any fhird P arty who dea,s with the 
m without knowing that he was a partner. 

the h Th ® Act further ,a y s down that V here after a partner’s death 
of the n‘r eSS ,S Con < tinued in tbe oljfxrm name, the continued use 

shall not ofP artner ’ s name as a part thereof 

for anv acfnf th F ™ ak * h,s le 8 al representative or his estate liable 
r ny act of the firm done after his death [S. 28 (2)]. 

Partners’ Liability for Partnership Debts 

onrtnlr^V^r^^ dOWn Eng,and and in India that every 
partner is liab'e for all debts and obligations incurred while he is o 

oartnersV 6 “ sual course of the business by or on behalf of the 

exisHn. h fi P; h PerSOD Wh ° ' S admitted a * a Partner into an 
such a 8 fi rm does not thereby become liable to the creditors of 
such a firm for anything done before he comes in as a partner 
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(S. 31). Thus it should be noticed that the liability of partners is 
limited with regard to debts of the firm incurred in the regular 
course of the business of partnership. Every partner is liable in 

Indio jointly and severally for all acts of the firm done while he is a 
partner (S. 25). 

In ihe English Act the liability is only joint. In the case of a 
joint liability the rule is that if a debt is due from a partnership 
firm made up of, say, A, B and C, all the partners A, B and C must 
be sued in order to make them all liable for their debts. If, how¬ 
ever, the creditor chooses to pick out only A he is, no doubt, at 
liberty to do so, but supposing that he fails in satisfying his debts 
out of the estate of a, he cannot proceed against B and C for the 
balance of the debts which remain unpaid. 

In fndta , however, the liability being joint and several the 
creditor can sue at his option either all jointly or each of them 
separately. 

It should however, be noted that a partner is liable only for those 
debts which were inclined during the time he was a partner. Thus if a 
new partner is admitted into an old firm, he is not liable for any 
debts incurred by the said firm prior to the date of his joining the 
partnership, unh s * one of terms on which he is admitted into 
partnership is that he is iiablc for debts incurred prior to his 
joining the firm. This is of course, a special agreement between 
him and his brother partners and as such the agreement cannot be 
taken advantage of by outsiders, i.e., creditors of the firm. Thus if 
X was a creditor of the firm for Rs 10,000 prior to the new partner 
joining the firm of A, R and C and there is an express agreement 
that the new partner is to be liable for the debts of the firm in 
proportion to his share of profits, the said agreement can be enfor¬ 
ced against the new partner by A , B or C, but the creditor cannot 
sue the new partner separately for payment of Rs 10,000 or even a 
portion equivalent to the new partner’s share in the profits. 

In one case one of the partners obtained certain information 
from a clerk of a competing firm by bribing him, and used that 
information for the benefit of his firm and to the harm of the 
competing firm. It was held that his partners were liable to pay 
compensation to the competing firm. 8 It must be noticed here that 
the neglect or fraud ouyht to have been committed in the regular course 
of the business of ihe firm in order to make the other partners liable: 


8 Hamlyn v. Houston & Co. (1903), 1 K.B. 81. 
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e.g., it has been decided that in the case of solicitors when money 
is given to them to be invested by them in a specified manner, it is 
said to be so entrusted to them in the regular course of the busi¬ 
ness and if, therefore, one of the members of the firm receives the 
money and misappropriates it, the firm would be liable.’ If, how¬ 
ever, the money was given to a partner with certain instructions to 
invest at the discretion of the partner, the payment is not held to 
have been made in the regular course of the business of the firm 

and, therefore, misappropriation by a member of the firm is not 
binding on the firm. 9 10 

Of course as between partners themselves Section 10 expressly 
provides that “livery partiur shall indemnify the fitm for any loss 
caused to it by his fraud in the conduct of the business of the 
firm”. This section is imperative and does not give a partner 

power to contract himself out of his liability for fraud whereas 

Section 13 allows a partner to enter into a contract with the other 

partners, whereby they will not be liable to the firm for losses 

arising through their wilful neglect in the conduct of the partner- 
ship business. K 


Powers and Duties of Partners 

Every partner has, generally speaking, the power to do all acts 
necessary 'for or usually done in, carrying on the business of the 
partnership, of which he is a partner, unless there is an agreement 

to the contrary. A partner, subject to the provisions of the Indian 
Partnership Act, 1932, is the agent of the firm for the purposes of 

the 0 , siness of the firm (S ]g) Thus the act Qf a partn P r P of 

done to carry on ,n the usual way, business of the kind carried on 
by the firm binds the firm, provided it is done and executed in the 
rm s name or in any other manner expressing or implying an 
intention to bind the firm [Ss. 19(1) & (22)]. This authority of a 
partner to bind his firm is called his “implied authority”. 

It will thus be seen that it is quite open to the members of a 
m to enter into an agreement under which they can rest,Lt the 

P b VC \a UJ ? ny ° f tUe paTt, ers b y arranging that certain members 
should only attend to a particular branch of the business and enter 

into contracts with regard to that branch only, and that certain 

others should look after other branches of management or tak- 

active part except in financing the business Such an D ° 

9 Bla,r v - Bromley (1847), 2 Ph. 354. 

10 Harman v. Johnson (1853), 22 L.J.Q.B. 297. 
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who are aware of, or who had notice of, those terms in the partner¬ 
ship agreement. In short, the agreement to this effect would be 
binding upon the partners among themselves. The result would be 
that if one of the partners, in spite of an agreement to the contrary, 
were to enter into a contract in the regular course of the business 
of the firm which by agreement he was not entitled to do, an inno¬ 
cent outsider would not be bound by such clause in the partnership 
agreement of which he had no notice and can still look to the firm 
for his payment. It is, however, open to the firm to pay the money 
and obtain compensation from the partner who has violated the 
clause in the partnership agreement. Besides, the general powers 
oi partners are limited only to the doing of those acts which are usual 
and necessary in the ordinary course of the business of the firm and 
therefore they do not confer any extraordinary powers because it 
has been laid down that <c a power to do what is usual does not 
include a power to do what is unusual, however urgent” (Lindley on 
Partnership). 

The general duties of partners are to carry on the business of 
the firm to the greatest common advantage, to be just and faithful 
to each other, and to render true accounts and full information of 
all things affecting the firm to any partner or his legal representa¬ 
tive (S. 9). 

What a Partner Cannot Do under Implied Powers 

A partner is an agent of the firm for the purposes of business 
of the firm and under Section 19 of the Act an act of the partner 
which is done to carry on the business of the kind carried on by 
the firm binds the firm. This authority to bind the firm is known 
as 4 implied authority ’ of a partner. Partners in a firm may by a 
contract between them extend or restrict the implied authority of 
any partner but notwithstanding such restrictions any act done 
by a partner on behalf of the firm which falls within his implied 
authority binds the firm unless the person dealing with the partner 
knows of the restrictions or does not know or believe that partner 
to be a partner. In the absence of usage or express authority from 
all other partners the implied authority of a partner does nut 
empower him to— 

(1) submit a dispute relating to the business of the firm to 
arbitration, 

(2) open a banking account on behalf of the firm in his own 
name. 
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(3) compromise Or relinquish any claim or portion ol' a claim 
t>y the firm, 

(4) withdraw a suit or proceedings filed on behalf of the firm, 

(5) admit any liability in a suit or proceeding against the firm,’ 

(6) acquire immoveable property on behalf of the firm, 

(7) transfer immoveable property belonging to the firm, or 

(8) enter into partnership on behalf of the firm [S. 19(2)]. 


acts 


A partner has, however, implied authority to do the following 


busies, 0 i “‘° a " contraots usual in ,he ordi ” ar > «“« or 

person,' 0 “ 8aSa Se ' VantS “ d agen ‘ s or h,rc services of any 

(3) to draw cheques in the name of the firm, 

(4) to recover a debt due to the firm, and 

- . ( . 5 }, payment by a debtor to any partner extinguishes the claim 
all the partner and discharges the debtor. 

firmlllrt^ me H r '“ CiPle , aPplieS ' Vhen a decree is obtained by (he 
firm a d .he judgment debtor makes payment any one p„,„e r ! 

any pa » «—• * <»* deb, 

firm> <7) ‘° aCCeP ' 8 bi " of exc bange in respect of a debt due to the 

(8) to bring and defend suits in the name of the firm. 

depe^s 6 ^^ » borrow money 

cular business. A partner of a trading firm hLtr^y Z Zl 

to borrow moneys. In such a case no duty is cast on th p er 

advancing the money to make any further inquiries A ff ^ 
been defined to be a tradina firm ifV. k, q ,nes - A firm has 

and selling goods. However, when the busing s^t of S bUyiDS 

cial nature as for instance the business of a soilutor or aVoT""' 
partner does not have an implied authority to borrow moneys ' * 

Special Agreement, Emergency and other Incident 

Of course by a special agreement it is open to Dartner<j t, a 

ur even restrict the implied authority of any Dartner h„t *hi« : 
subject to the rule that any such restriction shall not bind an innocent 
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outsider who deals with a partner within his implied authority 
without knowing of such restriction or without knowing or believ¬ 
ing that partner to be a partner (S. 20). In an emergency , however, 
a partner has authority to do all such acts for the purpose of 
protecting the firm from loss as would be done by a person of 

ordinary prudence, in his own case, acting under similar circum¬ 
stances and such acts will bind the firm (S. 21). 

In any case, that act or instrument done or executed by a 
partner or other person on behalf of the firm must be done or exe¬ 
cuted in the film’s name or in any other manner expressing or 
implying an intention to bind the firm (S. 22). On the same prin¬ 
ciple, an admission or representation by a partner concerning the 
affairs of the firm is evidence against the firm if made in the 
ordinary course of business (S. 23). Notice to a partner habitually 
acting for the firm ot a matter relating to the affairs of the firm 
operates as notice to the firm, except in the case of a fraud on the 
firm committed by or with the consent of that partner (S. 24). 

Conduct of Business and Mutual Rights and Liabilities 

The mutual rights and liabilities of a partner may be deter¬ 
mined by agreement, express or implied between the partners and 

such an agreement, may be varied by the express or implied consent 
of all the partners (S. 11). 

Thus, subject to contract between partners— 

(1) every partner has a right to take part in the conduct of the 
business; 

(2) every partner is bound to attend diligently to his duties in 
the conduct of his business; 

(3) any difference arising as to ordinary matters connected 
with the business may be decided by a majority of the partners, 
and every partner shall have the right to express his opinion before 
the matter is decided, but no change may be made in the nature of 
the business without the consent of all the partners; 

(4) every partner has a right to have access to and to inspect 
and copy any of the books of the firm; 

(5) a partner is not entitled to receive remuneration for taking 
part in the conduct of the business; 

(6) the partners are entitled to share equally in the profits 

earned, and must contribute equally to the losses sustained by the 

firm; 
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scrihli ! v 3 P l " iS Cntitled to interest on capital sub¬ 
scribed by him such interest is payable only out of profits; 

(8) a partner making for the purposes of the business an „ 

SribV'ifeTT H bey0 “ d thC 3m0UDt ° f capital h e has agreed to 
b ’ . entltled to interest thereon at the rate of six jU cent 
per annum (5 per cent in English Law). P 

(9) the firm must indemnify a r>artn/»r _ 

made and liabilities incurred by him- ? payments 

(rn !n T- ° rdin ? ry and proper conduct of the business; and 
( ) n doing such act, in an emergency, for the nurn/*c» r 

son , o? i ”V h ' 6r ” f '° m IOSS ’ as “'°“ ld be done by a per. 

ZZZZ?' prude ” M - in . — -X 

(10) a partner shall indemnify thp firm i 

it by his wilful neglect in the conduct of thl “* $S t0 

(Ss. 12 & 13). conduct of the business of the firm 

Continuation after Expiration of Term 

.xpi,«i" e „f th P a T”V r td P ,t f na7 d ^ ^ "'"O' 1 a °“ on .he 

sumption is that the mutual right! Md dtt!!!. ofth'“ S,a ° ss ’ the pre- 
•here is agre e m e„ t the con!r ar y)« m ° ‘“.T! S '“"If* 8 
were before the expiration of the term anH th ame as they 

after is naturally to be taken'as a , nd the partners hip there- 

rights and duJs as !!„ed above ZTtof T‘" ^ ““ 
are consistent with the incidents of partn",'^ £ 

Partnership at Will 

provfsio P n“'s D "at P ,^*1“ * “no 

•ion of their P aZZ‘p LtTZ 1 ^ ^ 

partnership (S. 7). de erm mation of their 

“the firm may bTIw.lrfal^ny trieVanJ ** *•” ** ‘ hat 

firm” IS. 43,,,,. When'" 5SZV .he 

as from the date mentioned in the notice as the date o?/ , SS ° lve 
or, if no date is mentioned, as from the date of r d, fsoIution, 
the notice” [S. 42(2)]. date of communication of 

— 16 - 
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Interest on Capital 

Partnerships are formed between individuals bringing in capi¬ 
tal at varying figures, and while adjusting accounts at periodic 
intervals, interest at a fixed rate per cent is frequently allowed on 
the capital to each of the partners concerned. It may, however, be 
noted that in law no partner Is entitled to claim interest on his capital 
in the absence of an agreement express or implied. If the partnership 
has been cariying on business for some length of time, during which 
time accounts have been periodically balanced after allowing 
interest on the capital of the partners, that circumstances will help 
to prove that there was an implied agreement between the partners 
to allow interest on the capital brought in by each member of the 
partnership. If, however, no agreement as to interest exists, and if 
there is no indication of it in the accounts of the type referred to 
above, the partner who brought in his agreed share of capital can¬ 
not claim interest on it, in case any of the other partners fail to 
bring in his agreed share of capital in full even in winding up. The 
advances made by one or more of the partners to the firm, over and 
above the agreed share capital , do not fall under this rule as such 
advances are to be treated as loans from the partners concerned 
(unless otherwise agreed) on which the partners advancing will be 

entitled to simple interest at the rate of 6 per cent in India and 5 per 
cent in England . 

Property and Profits of the Firm 

All property, and rights and interests in property originally 
brought into the firm or acquired by or for the firm by purchase or 
otherwise become partnership property subject to contract between 
the partners. This property naturally includes the goodwill of the 
business (S. 14). All partnership property must be held and used 
by the partners exclusively for the purposes of the business, subject 
of course to any contract between them (S. 15). Unless there is an 
implied or express contract between the partners to the contrary, 
all profits derived by a partner for himself or from the use of 
partnership property, business connection or name or through any 
competing business carried out by him must be accounted for and 
paid by him to the firm (S. 16). 

Dissolution of Firm 

The dissolution of a partnership firm may arise in any of the 
following ways. 
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( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 


By agreement (S. 40). 

By notice in wrhing in the case of a partnership at will 
Compulsorily in two cases (S. 41). 

On the happening of certain' contingencies mentioned in 
Section 42 unless there is a contract to the contrary 
By a suit nnder Section 44. 


A partnership firm may be dissolved with the consent of all the 
partners or in accordance with a contract (S. 40). 

Hat „ Whe ' e U if Partnership at wU t, it may be dissolved as from the 

mentioned in the notice given in writing by any partner to all 
other partners. If no such date is mention ny P anner to a << 

•he date of the common,ca,ion of Z n ZJ ( S.43). d ' SS °' V ' d f ~“ 

A firm is dissolved compulsorily (1) when all .. 

but one partner, are adjudicated as insolvent or ofwh ’ ° r 3 

(S. 41). F liners to carry it on in partnership 

A firm is also dissolved (subject of course , 
the partners) (1) by the expiry of the term if it is far T 
(2) by the completion of one or more entf> a fixed term ’ 

the partnership was constituted; (3) by the'death o°f ° D Wh ‘ Ch 
(4) by the adjudication of a narfL! L , ea h of a partner; and 

case the adjudicated partner ceases to V** IDSO vent < S • 42 )- In this 

»he. tcr z r . ztizzt of ,hc fa « 

contract between the partners thp Where by a special 

insolvency or death of a oar,ft,'" ‘ S n0 ' dissolved on >he 

deceased panne, is no, liable for anv act'oMh “/ ,h ' l ° solven ' or 
order of adjudication or death nc tv, firm done after the 

of insolvency, the firm is not liable fo/any ^ct^of^he 0 the , Case 
after the adjudication [Ss. 34(2) and 35]. y f h ,nsolvent 

Outgoing Partner’s Right to Compete 

. An out Soing partner is free to carry on a busing* c 
mg nature and to advertise it nnipcc v, u • usiness °f a compel- 

his other partners that <Jn eea'sin! I f,! * 8 ' V =" a " “Sreemen, to 
on such business for a specified o,H H partn ' r he wil1 "ot carry 

lit 5 - suab an ss ir ,fied ,o J 

■f the restrictions imposed as above are reasonable Pam '"- 
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When an outgoing partner has not given any such undertaking 
and wishes to carry on a competing business, the law imposes 
three restrictions on him, i.e., he may not_ 

(1) use the firm name, 

(2) represent himself as carrying on the business of the firm, or 

(3) solicit the custom of persons who were dealing with the 
firm before he ceased to be a partner. 

It should be noted that these restrictions are also subject to an 
agreement to the contrary with the old partners (S. 26). 

Outgoing Partner and Subsequent Profits 

Where a partner retires or dies and the continuing or surviving 
partners carry on the business of the firm without any settlement 
of accounts as between them and the outgoing cr deceased partner, 
then unless there is some special contract to the contrary, the out¬ 
going partner or the estate of the deceased partner will be entitled 
to such share of the profits made since he ceased to be a partner as 
may be attributable to the use of his share or to interest at the rate 
of six per cent per annum on the amount of his share in the property 
of the firm (S. 37). 

Expulsion of a Partner 

A partner may be expelled from the firm only If powers of 
expulsion are given by contract to any majority of the partners and 
such powers are exercised in good faith (S. 33). The decision of the 
majority will not be considered to be in good faith unless it is 
made with an honest view to the interests of the firm and after 
notice to the partner with an opportunity to be heard. If the expul¬ 
sion is not according to the provisions of Section 33 it will be 
entirely ineffective and the partner concerned will not cease to be a 
partner. 

Dissolution by a Suit 

A partner may, by bringing a suit, get a partnership dissolved 
on any of the following grounds — 

(1) that a partner has become of unsound mind, in which case 
the suit may be brought as well by the next friend of the partner 
who has become of unsound mind as by any other partner; 

(2) that a partner, other than the partner suing, has become io 
any way permanently incapable of performing his duties as partner; 
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(3) (hat a partner, other than the partner suing, is guilty of 
conduct which is likely to affect prejudicially the carrying on of 
the business, regard being had to the nature of the business; 

(4) that a partner, other than the partner suing, wilfully or per- 

sistently commits breach of agreements relating to the management 

ot the affairs of the firm or the conduct of its business, or otherwise 

so conducts himself in matters relating to the business that it is not 

reasonably practicable for the other partners to carry on the business 
in partnership with him: 


trn _^ th j l a partner ’ other than the partner suing, has in any way 
transferred the whole of his interest in the firm, to a third party^ 

R, a Io alI rA d , hiS Share t0 bC char S ed under the provisions of 
Rule 49 of Order XXI of the First Schedule to the Code of Civil 

rocedure 1908, or has allowed it to be sold in the recovery of 

, a FS ° 3nd revenue or any dues recoverable as arrears of 
land revenue due by the partner; 

loss^or ^ thC bUSineSs of the firm cannot be carried on save at a 


(7) on any other ground which renders 
that the firm should be dissolved (S. 44). 

(1) Insanity 


it just and equitable 


the partner IT 3 SUit . may be brou ® ht either b y the next friend of 

of the firm OfT S ° Incapa f ated or b Y any of the other partners 
he firm. Of course, until such a suit is filed and a decree of 

dissolution obtained the partnership is not dissolved. It has been 

aid down in England that “when a partner is affected with insanity 

he continuing partner may, if he thinks fit, make it a ground of 

gJound" fo 0n d Ut th3t CaSC 1 CODSider ’ that iQ order to ^ake U a 

does not apply to the court for a decree of dissolution ato bl 

of n his e nart ^ *° WaU l ° See whether the ^capacity 

the nartnershi r T ^ ^ “ erC,y temp ° rary - ^ carries on 

ecover from his insanity, so long as he continues the business with 
that expectation or hope, there can be no dissolution.- 

because 8 'TT t T*. that 1UDacy is a 8 r ° und of dissolution 
outhis par, of the partnership agreement priding he [s an 

Jones v. Noyz, M.N.K. 125 . 
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active or working partner. Thus in the case of a dormant or sleep¬ 
ing partner, lunacy is not a ground for dissolution in the absence 
of special circumstances. 

(2) Incapacity 

# 

Incapacity here should be permanent. The principle was laid 
down years ago in England where in one case a partner was incapa¬ 
citated through a paralytic attack from performing his duties as a 
partner but it was proved that his health was improving and that 

his incapacity was temporary. The court thereupon refused to pass 
a decree of dissolution. 13 

(3) & (4) Misconduct and Wilful Breach 

Where a partner is guilty of conduct which is likely to affect 
prejudicially the carrying on of the firm’s business, say when he 
commits a fraudulent breach of trust, it is open to his other part¬ 
ner or partners to apply for a dissolution with a view to get rid of 
him. Similarly, where there is a persistent breach of agreement 
relating to the management of the affairs of the firm or the conduct 
of its business which makes it impracticable for other partners to 
carry on business in partnership with him, any of his partners can 
move the court for a decree of dissolution with a view to get the 
offending partner removed. In these cases the principle involved is 
that mutual trust and confidence which is the essence or partner¬ 
ship can no longer subsist under the circumstances. 

(5) Transfer of Interest 

If a partner transfers, assigns or mortgages the whole of his 
share to an outsider , that is a ground for any of his partners to apply 
to the court for dissolution of the partnership. The transferee or 
sub-partner in such a case acquires no right to an account from the 
firm or any of its members except the one whose sub-partner he 
happens to become by such a transfer. On the same principle, if a 
partner mortgages his share, the mortgagee will not acquire a 
right to an account with regard to profits from the other partners. 

He has to look to his mortgagor to settle this item for him in the 
case of a dissolution. However, the mortgagee or creditor or co¬ 
partner would acquire a right to account as from dissolution 
Section 44 (e) further provides that if a partner has allowed his 
share to be charged under the provisions of Rule 49. Order XXI of 
the Code of Civil Procedure, 1908, the result will be the same, i.e. 9 

19 Whitewell v. Arthur 35 Bear , 140. 
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it will give a right to any of the other partners to apply to the 
court for a dissolution order. Under this order it is provided that 
the Court may on the application of the holder of a decree against 
the partner make an order charging the interest of such partner in 

the partnership property and profits with payment of the amount 

due under the decree, and may, by the same or a subsequent order 

S!;; 1 of the share of partner in the profits 

Cwhether already declared or accruing) and of any other money 

which may be coming to him in respect of the partnership, and 

direct accounts and inquiries and make an order for the sale of 

such interest or other orders as might have been directed or made 

it a charge had been made in favour of the decree-holder by such 

partner, or as the circumstances of the case may require. The other 

partner or partner or partners shall be at liberty at any time to redeem 

p JhZZ • in "" Case 0f " salc bci °S directed, to 

(6) Only at a Loss 

The court will allow dissolution of the ground of loss where 

duration ofT ^ T't the te ™ fiXed b >~ for the 
: flrri f he P artners hip is unexpired, the business can be 

the future! °' * * * ^ ^ * S D ° Chance ° f makin S P rofits in 

(7) Just and Equitable 

Indian Par tnership Act, 1932, has left the door open by 

renders dissolution just and equitable. It may" b n^tfd here tha in 
the Companies Act of England and India a “just and equitable” 

clause exists similar to this under which the cour 

mpulsory winding up of a company. According to older decisions 

the ground on which the dissolution is asked should he ITT 
decisions hdTthaTT™ ab ° Ve in the P recedin 8 clauses. The'la Zl 

® fr d t . mi at t0 th ° Se enumerat ed in the section but the courts 

opinion ,t is jus, and equine that s „ch an order shonld be p° s ,ed. 
Public Notice of Dissolution 

notte ^d m t%Lt a famnn°wn ,!ie h d in SOl ” ,iM ° f ‘ fir “ 

the ac, or any one of them which wonld have been the ac. 
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of the firm if done before dissolution. This, of course, does not 
apply to the estate of a partner who dies or is adjudicated an insol¬ 
vent or to a partner who was not known to the person dealing with 
the firm to be a partner, for acts done after such person ceases to be 
a partner. The notice may be given by any partner (S. 45). 

Rights after Dissolution 


All partners or their representatives have a right to have the 
property of the firm applied in payment of debts and liabilities of the 
firm and to have the surplus distributed among the partners or their 
representatives according to their right (S. 46). The authority of 
each partner to bind the firm and the other mutual rights and obli¬ 
gations continue notwithstanding dissolution so far as may be necessary 
to windup the affairs of the firm, also with regard to the completion 
°f a transaction begun , but unfinished at the time of the dissolution. 
This rule of course does not bind the firm in respect of the acts of 
a partner who has been adjudicated an insolvent (S. 47). 

After a firm is dissolved, subject to contract to the contrary, 
every partner or his representative may retain any other partner or 
his representative from carrying on a similar business in the firm 
name or from using any of the property of the firm for his own 
benefit, until the affairs of the firm have been completely wound up. 
Of course tbis does not affect the right of a partner or his 

representative to use the firm name if he has brought the firm’s 
goodwill (S. 53). 

Agreements in Restraint of Trade 

According to Section 27 of the Indian Contract Act, “every 
agreement by which any one is restrained from exercising a lawful 
profession, trade or business of any kind, is to that extent void”. 
That section makes an exception of the restraint that may be placed 
on the seller of goodwill. The Indian partnership Act, in several 

sections, provides other exceptions to the rute against agreements in 
restraint of trade. 

According to Section 11, a partnership agreement may provide 
that a partner shall not carry on any business other than that of the 
firm while he is a partner. 

Section 36 (2) provides that a partner may make an agreement 
with his partners that on ceasing to be a partner he will not carry 
on any business similar to that of the firm within specified local 
limits and that such an agreement will be valid if the restrictions are 
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round to the creditors of the firm on the one hand and to the sepa¬ 
rate outside creditors of each partner on the other hand. In such a 
case according to Section 49, the joint debts of the firm have to be 
first met from the property of the firm and the outside and private 
debts of each partner have to be paid in the first instance, from the 
separate property of each partner concerned. If there is any sur¬ 
plus either way, it is transferred into the payment of either the 
firm s debt or the individual partner’s debt as the case may be. 

Accounts and their Inspection 

The usual practice among businessmen is to keep separate 
accounts of each partner in the partnership ledger, and to credit 
each partner with his share of capital actually brought in, plus all 
advances on account of capital. This account is debited with all 
withdrawals on account of capital. The profits made are also 
credited to this account in the proportion agreed upon and losses 
debited. The withdrawals for personal expenses or against profits 
are also debited. 

Every partner has a right to see that proper accounts of the part¬ 
nership transactions are maintained which should be open for the Ins¬ 
pection oj every partner . It is within the right of every partner to 
get these accounts inspected by any agent he appoints (particularly 
an expert); provided, of course, that the agent is a person against 
whom no reasonable objection can be raised by other partners. 1 * 

It may be added that in cases where the court directs the acco¬ 
unts to be taken all partners who are in possession of these books 
and vouchers must produce them, failing which the party who 
witholds, or who is guilty of having destroyed them, will find all 
presumptions against him. 

Continuing Guarantee 

A continuing guarantee given either to a firm or to a third 
person in respect of the transactions of a firm is, in the absence of 
an agreement to the contrary, revoked as to future transactions by 
any change in the constitution of the firm to which, or in respect of 
which, such a guarantee was given (S. 38). 

Joint and Separtae Debts 

Where there are joint debts due from the partnership and also 
separate debts due from any partner the partnership property must be 

i* Bevon v. Webb (1909) 2, Ch. 59 
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appl.ed in the first instance in payment of the debts of the firm and 

if there is any surplus, then the share of each partner must be 

pplied in payment of his separate debts or paid to him The 
«para.« p r ope rly „f any parlner musl be appll P flrs , ™ 

of the Lm. SeP,rat ' S ’ “” d ' bC SUrplus < if “ •<* payment 

K„ J h , e . Pr i nCip,e ' aS la ' d d ° Wn in the « ect ion. has been long esta- 
t 6 1n England. Lord King, in ex pane Cook ' 1 used the follow 

ng words, “It is settled, and is a resolution of convenience thlt' 

estate'and r t e h ,t0rS ShaU ^ ^ Pa ' d ° Ut of th e partnership or join, 
partner- and if Credlfors out of the separate estate, of each 

win nav I 6 3 SUrP ' US ° f the joint estate . besides what 

P y the joint creditors, the same shall be applied to nav the 

eparate creditors, and if there be, on the other hand a surplus of 

it !hT ra ? e$tate bey ° nd What Wil1 satisf y the separate creditors 

Lduor? SUPP ' y ^ dCfiCienCy th3t may remaiQ as to the joint 

Partners’ Rights and Obligations after Dissolution 

of tCir:r°” of Partnership, the rights and obligations 
the business of the partnersh^. ^ *>r the win <tin g up of 

Accounts on Dissolution 

1 sS :° 8 

the Indian Partnership Act, 1932, as follows- ° f 

ing ruleTshllf th ? aCCOUnts of a firm after dissolution, the follow- 
8 rules shall, subject to ’ obser “' d ™ 

« -r u be paid a "* 

iD ,be propo '' ioiis •» 

the partner^ to^make^n ,DC . luding an y sums > contributed by 
the following manner and orden-' CS ° f Capita1, sha11 be applied in 

0) in paying the debts of the firm to third parties; 
the firm for adv ances as^isUnguished''from wphtU; dUe ^ b, ’“ fr ° m 

11 2 P.W. 500 


248 Partnership 

(iii) in paying to each partner rateably what is due to him on 
account of capital; and 

(iv) the residue, of any, shall be divided among the partners in 
the proportions in which they were entitled to share profits. 

It may be added here that a suit Jcr accounts in dissolution of 
partnership is to be brought within three years of the date oj dissolu¬ 
tion. 

It may be further noticed that each and every partner has a right 
on dissolution , to insist on a sale of the partnership assets. No partner, 
in the absence of an agreement to that effect, can claim to have his 
own share or that of his partner’s value by a valuer or to have it 
divided in specie. Besides, the right of winding up the affairs of a 
partnership in dissolution is a personal right belonging to each of 
the members of the firm which cannot be taken out of the hands of 
the other partners by the personal representatives or trustees of a 
deceased or bankrupt partner. The general rule with regard to the 
above is stated thus: “On the dissolution of the partnership all the 
property belonging to the partnership shall be sold, and the proceeds 
of the sale after discharging all the partnership debts and liabilities 
shall be divided among the partners debts and liabilities shall be 
divided among the partners according to their respective shares in 
capital”. 1 * In settling the accounts of a firm after dissolution, the 
goodwill must, subject to contract between the partners, be included 
in the assets and may be sold either separately or along with other 
property of the firm [S. 55 (1) ]. 

Limitation 

The period of limitation for a suit for accounts and the share 
of profits of a dissolved partnership is three years from the date of 
dissolution. 

When the suit is in the nature of a suit for dissolution of the 
partnership and accounts and not for accounts of a dissolved partner 
ship, the period of limitation is three years from the time when the 
cause of action accrues. The period of limitation has been cut down 
from six years to three years by the new Act, namely. The Limita 

tion Act, 1963. 

Goodwill 

Goodwill plays so important a part in partnership affairs that 
it will not be out of place to deal with it here. 

15 Darby v. Darby (1856), Crew p. 505 
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Goodwill is defined as any advantage that a firm or a company 

whSiMhwh ''u* eSt f iihe f repUt ° ,i0n aDd thc business connecivn 

which it has built up through previous dealings, advertisement etc 
I f a new partner joins a firm with an established reputation he no 

esTab istd’tb thC beDefit ° f thC firm ’ S which was 

established through the exert,ons of the old partners; or where 

=;r t :ziT:r y i:^' - --- 

Mr Justice Warrington, ,c defines goodwill as follows “The 
goodwill „ f a busioess i. the advantage, whatever I, may be wh*h 

b COn, :T g “ ° arry °”’ a ” d by ■»'»* ’»«“ 

„. P . ? ® nt *° the outside world, that he is carrying on a business 
ic has been carried on for sometime previously ” It i s also de 

old customers will resor, the oid place". tb ' 

to tit;, rr £ ,ba * 

cuiatioo or “• 

o f capir^^v 0 ^," zrizz tzLzz-r 

retiremeul or death, including profit,, m ade up to Vat date tjS v* 
according to partnership law the nartm>rch- • a- ® done because » 

date of the death of a partner hic^n v ShiP 1S dlssolved from the 
of his retirement o! T ba ukrupt C y or of course, the date 

gives rise to difficulties in caset ^ °? lculation of goodwill 
include clauses cleat ly Itatin e u‘ P agreement does not 

be calculated. Under 'these fi cSm, *f 8 ° 0dWi11 is - 
credUed^deceased partner, 
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of the valuation, according to his shore of the profits of the partnef- 
ship. The partnership agreement generally provides for calculation 
on the basis of so many years’ average profits or, as is often the 
case, it is agreed that for a certain number of years a fixed annuity 
or a fixed share of net profits, should be paid to the outgoing part¬ 
ner or his representative. The person who purchases the goodwill 
in a firm should see that an express agreement is taken from the 
partners not to carry on another similar business within a specified 
period or within speciQed local limits and provided that the res¬ 
trictions are reasonable such an agreement will be valid [S.55(3)]. 
If no such agreement is made when the goodwill of a firm is sold, 
any partner may carry on a business competing with that of the 
buyer and he may even advertise it but subject to agreement bet¬ 
ween him and the buyer he cannot — 

(a) use the firm name; 

(b) represent himself as carrying on the business of the firm; or 

(c) solicit the custom of persons who were dealing with the 
firm before its dissolution [S.55(2)]. 


REGISTRATION OF FIRMS 


The Partnership Act of 1932 has introduced a new departure, 
v/z., registration of partnership firms. Though registration is op¬ 
tional and not compulsory in the sense that no penalty is imposed, 
the sections are so framed as to provide a medium for sufficient 
indirect pressure to be brought to bear on partners to have the firm 
and themselves registered, as we shall see presently. It may be 
added, however, that the sections as to registration came into force 
as and from October 1, 1933. 


The idea was that the registration should be introduced gradu¬ 
ally in such provinces as are sufficiently developed for the purpose 
and to leave off undeveloped areas for the present; thus the State 
Government of any State, is given the power by notification in the 
Official Gazette to direct to what State or any part of it the provi¬ 
sions applying to registration shall not apply (S.56). 


How to Register 

The Registration is to be effected by officers known as Registrar 
of Firms of the respective areas by either sending through the post 
or delivering in person a statement on a prescribed Jortn accompanied 
by a prescribed fee. The statement is to contain (1) the name of 
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nnhe'na (2) ^ ° T princi P al P lace of business of the firm 

4 he Tel e ? laCMWhere the firm carries 0" business, 

12,* J® ° D Wh,ch each Pawner joined the firm, (5) the names in 

of thefirm Ptr Th anei I t # addreSSeS ° f the partners and ( 6 ) ‘he duration 

duly authorized agents [S. 58(1)]. htl 

All alterations in the name or location of the princinal nlaro 

£E£iHf■ w * rsrj: 

agent of the firm (Ss. 61 &62). & * notlfied b y an y partner or 


to any person on payment of 

statements notified and inti- 


The register is open for inspection 

he prescribed fee, together with all 
mations filed (S. 66). 

Restriction as to Name 

wi.hBarnes' r “c“ D ™- “V he f °"° Win * WOTds “ co “"ectioD 
“Imperial**, “K^ “w-S “^P" 88 ”* "Empire**. 

implying the sanction, approval’or n,7 ’ or words expressing or 

Government gives its writt„ P rona 8 e except when the State 

1 gives its written consent [S. 58(3)]. 


Registration and Minor Partner 
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The Registrar in all the*leases °I ^ ^.63(2)]. 

his register. The Registrar mav h S f , record or suc h notice on 

the Registrar himself or the court 38 l ° an y mistake by 

a registered firm may direct the Resist '? 8 ^ matter rela ting to 
of the entry in the register of firms relating ?*** amendment 
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Act against the firm or against any person who is alleged to be a 
partner in the firm unless the said firm is registered and the person 
who is suing has been shown in the Register of Firms as a partner 
in the firm. On the same footing a firm cannot sue in any court a 
third party on any right arising from a contract unless the said 
firm is registered and the persons suing are or have been shown 
in the register of firms aspartners of the firm. These rules will also 
apply to a claim for set-off or other proceedings to enforce a right 
arising out of a contract, but will not affect the following viz— 

(a) The enforcement of any right to sue for the dissolution of 
a firm or for accounts of a dissolved firm, or any right or power to 
realize the property of a dissolved firm, or 

(b) the powers of an official assignee, receiver or Court under 
the Presidency Towns Insolvency Act, 1909, or the Provincial Insol¬ 
vency Act, 1920 to realize the property of an insolvent partner. 

The only exceptions in this case being firms or partners in firms 
having no place of business in India or having places of business 
situated in areas to which the Government notification does not 
apply and to a suit or claim of set-off not exceeding Rs 100 in value. 


The Select Committee Report states that the position created is 
that the third party’s right to sue the firm is kept intact , but In case of 
suits by the firm or partners inter se or against third parties , registra¬ 
tion is compulsory , as such suits cannot be filed by unregistered firms, 
or their partn ers. In the case of suits against third parties, it is 
open to the firm to get registered as soon as litigation is in sight. 
The effect of this regulation, it is submitted, is that partners of 
every responsible firm would prefer to get registered because other¬ 
wise thay may not be able to file suits against the firm or against 
one or more of their partners. 


False Statement 

A penalty which may extend to imprisonment upto three months 
with or without fine is laid down for any person who sign any state¬ 
ment, or amending statement, or notice, or intimation in connection 
with registration of firms, in which a false statement appears which 
to his knowledge happens to be false or which he does not believe to 
be true (S. 70). 


LIMITED PARTNERSHIPS IN ENGLISH LAW 


In England there is an Act called the Limited Partnerships Act, 
1907, under which limited partnership firms may be formed. We 
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Illegal Partnership: The maximum number of partners is ten in 
the case of a banking business and twenty in the case of any other 
business. Therefore when a firm exceeds such maximum it is an 
illegal association. 


Essentials of Partnership: 


(1) An agreement. 

(2) Two or more persons. 

(3) Sharing of profits. 

(4) Existence of a business. 

(5) Relationship of principal and agent. 

Partnership 





Abstract relationship between 1. 
members of firm. 

Dissolution of partnership 2. 
means end of legal relation¬ 
ship between some or all 
partners. 


Collective term for 
partners. 

Dissolution of firm means 
end of relationship among 
all partners. 


Partnership Distinguished fro 



Other Similar Association 


1 . 

2 . 

3. 






Partnership 

Always arise from agree¬ 
ment. 

Each partner is the agent of 
the others. 

A business is essential. 


Sharing of profits is essential. 

A partner must get the con¬ 
sent of his co-partners before 
transferring his position as 
partner. 

A partner has a lien on the 
partnership property for pay¬ 
ments made by him for the 
partnership. 

Partnership 

, 4 ^ m ' 4 • 4 

The Partnership Act applies 




3. 

4. 

5. 

6 . 


Co-ownership 


May arise from agreement 
or by operation of law e.g• 
through inheritance. 

A nn-nwner is not an agent 


of the other owners. 

Co-ownersnip may c x j s jj 
without a business e.g. jomt 
ownership of land. 

Sharing of profits is not 
essential. 

A co-owner does not need 
the consent of the other 
owners for a transfer o 
his interest. 

A co-owner has no such 
lien. 


Joint Hindu Fa 


II 


ily Fir 



1. The Hindu law applies. 


r' * 

Partnership 


2 . 


Membership arises out of an 
agreement. 


2 . 


3. 


4. 


5. 


6 . 


7. 


1 . 

2 . 

3. 

4. 

5. 


As there is the relationship 
° principal and agent among 
partners, each partner has 
implied authority to bind 
the firm by his actions. 

Every partner has unlimited 

liability for the debts of 
the firm. 

Minors cannot be partners. 

The death of a partner dis¬ 
solves the firm unless there 

is an agreement to the cont¬ 
rary. 

A partner can ask for an 
account of past profits when 

he severs his connection with 

the firm. 

Partnership 

A business. 

Purpose-sharing of profits. 

rartners are responsible for 
firm’s debts. 

Partner is agent of firm. 

Death of partner dissolves 
firm. 


3. 
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Membership arises as a re¬ 
sult of status, /.e.being born 
in a joint Hindu family 
with an ancestral business. 

Only the Karta or manager 
has authority to bind the 
joint family firm. 


4. 


5. 


Only the Karta has unlimi- 
ted liability. 

Minors become members at 
birth. 

The death of a co-parcener 
does not dissolve the firm. 


7. 


1 . 

2 . 

3. 

4. 

5. 


A co-parcener cannot ask 
lor an account of past pro- 


Club 

Not a business. 
Purpose-social. 

Members are not responsi- 
ble for debts of club. 

n * a ?i? e V is uot agent of club. 
Death of member does not 
dissolve club. 


apei dugj? K? Par ""' h * s (he ri sht , 

rights and duties are therefore sub iect The Allowing 

ment. re ’ su »Ject to the partnership agrec- 

Rights & Powers 


0 ) 

( 2 ) 


(3) 

(4) 

(5) 

( 6 ) 


To take part in the conduct of the business 

tak r Oytfce majority 
nected with the business y 6 ,D ord,nar y matters con- 

withoutliis conserTt?^ 6 ^ ^ DatUre of the bu s'ness being made 
T^have access to and to inspect and copy a Qy of the books of 

To imeres^at ^per centpef a ° f ^ business - 

amount of hi* capital contribution? 0 ° aDy advance beyond the 
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(7) To be indemnified by the firm for payments made and liabili* 
ties incurred by him— 

(a) in the ordinary and proper conduct of the business, and 

(b) in an emergency, for protecting the firm from loss. 

(8) To act as the firm’s agent. 

Duties and Obligations 

(1) To carry on the business of the firm to the greatest common 
advantage. 

(2) To be just and faithful to other partners. 

(3) To render true accounts and full information, of all things 
affecting the firm, to any partner or his legal representative. 

(4) To attend diligently to the business of the firm. 

(5) To indemnify the firm for loss caused by his fraud or wilful 
neglect. 

(6) To contribute equally to the losses of the firm. 

(7) To be liable jointly and severally for the debts of the firm. 

Express Authority Implied Authority 

When the power of a partner to To do what is necessary 

bind the firm is given by agree- (a) to carry on the business in 

ment or otherwise expressed in the usual way. 

words spoken or written. (b) to protect the firm from loss 

in the case of an emergency. 

Restrictions on Implied Authority: In the absence of any usage 
or custom of trade to the contrary, a partner has no implied autho¬ 
rity to do the following:— 

0) submit a dispute relating to the business of the firm to arbi¬ 
tration; 

(2) open a banking account on behalf of the firm in his own name; 

(3) compromise or relinquish any claim or portion of a claim by 
the firm; 

(4) withdraw a suit or proceeding filed on behalf of the firm, 

(5) admit any liability in a suit or proceeding against the firm; 

(6) acquire immovable property on behalf of the firm; 

(7) transfer immovable property belonging to the firm; or 

(8) enter into partnership on behalf of the firm. 

Types of Partners 

(1) Active Partner: one who takes part in the conduct of the busi¬ 
ness. He is liable to outsiders for the debts of the firm. 

(2) Dormant or Sleeping Partner: one who does not take part 
in the conduct of the business but who shares in the profits. 
He is liable to outsiders for the debts of the firm. 
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(3) 

(4) 


(5) 


( 6 ) 


'° " ,e firm - 

o‘=o„“u b c j , "“S n ?s o ^T m s* f °r; ; onc wh ° ei,b " * »<««, 

Will be liable as a partner to Uc be h a partner in the firm- He 

on the faith of such representation ° 8 ' Ve Credit to the firm 

one of7h e er par D tne^°has agre^dTo 0 ^ ° f ? e firm but wbom 

from the firm. Not being a partnerVsub US*** ° f his profits 
for the debts of the firm P ’ a sub ’Partner 1S not liable 

“ , ”! 0 /fo;7h°e r debts S of 0 ,h“ ff'h' f d *f erefore not personally 
share in the profits^nd property of the°l!rtn? * bC ° fhia 


Without Court’s Intervention 


Dissolution of Firm 

I 


_ r 

Insanity 


I 


Md's- 


I 


Incapa- Mis- Wilful 
city conduct Breach 


By the Court 

_ I 


Transfer Working Just & 

Of 

Interest 


at 
Loss 


Equi¬ 

table 


By agreement 



By Notice 
in writing 
(partnership at will) 


I I 

Compulsory Optional (On 

(in 2 cases) happening of certain 

contingencies) 


n x contingencies) 

registration of Firm- • 

Ffi . , , M Registration is optional, not compulsory. 

Effects of Non-Registration 


0) 


( 2 ) 


(3) 

(4) 


allSSdp^rlle” e ° for « “r eoptraclional righls 

[{'Sc”/ & j? «•'- ™ hames 

parties. 1 rignts °f the firm against third 

or^J^his'otlfe^^artnersf “ y a ”° Unt du « ^ him by the firm 

but he may D sue: for a °^issof V? der t J^ e Partnership Act 

accounts and for his shallf U ll° n of the firm , (b) for 
realisation of the property" f ?heTm dissolu,ion - («> for 

set-off when s«d byS'tiw %7rly° Claim a cou nler-claim or 

partyVo ”« h«Tec< <h. rights of a third 

^ K against an unregistered firm or its 


(5) 
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partners. It does not also affect the rights of the official assignee 
of an insolvent partner to recover the property. 


TYPICAL QUESTIONS 


1. (a) X, a partner of a firm dealing in stationery, offers to sell to your bank a 

building belonging to the firm. What steps would you take before 
accepting the offer? 

(b) What is required to make an instrument executed by a partner on behalf 
of his firm binding on the firm? 

2. (a) What are the rights and liabilities of a minor who is allowed to partici¬ 

pate in a partnership firm? 

(b) What are the provisions in the Partnership Act regarding registration of 
a partnership firm? 

3. Explain the grounds on which a firm may be dissolved by the Court. What 
are the mutual rights and obligations of the partners after dissolution? How are 
accounts settled between them after dissolution? 

4. How would you determine whether a group of persons does or does not 
constitute a partnership? 

5. (a) Explain clearly the nature and extent of the authority of a partner in a 

firm. 

(b) A y B and C enter into a partnership agreement under which C is not 
liable for losses. D files a suit against A, B aod C. Examine the position 

of C. 

6. (a) What is the effect of non-registration of a partnership firm? 

(b) What is the doctrine of holding out? Has it any connection with estop¬ 
pel? State clearly the conditions necessary to make a person liable as a 

partner by holding out. 

(c) A , B and C carried on business for profit, but under very special condi¬ 
tions as to C, that C was to contribute neither labour nor money, an 
not tc receive any profits, but to lend to the firm his name. Is C liable 

as a partner to third parties? Why? 

7. M 9 stating that he was a partner of G & Co. y entered into a contract with K 
for purchase of electrical appliances at a cost of Rs 20,000 and obtained delivery o 
the goods. M is insolvent. What are the rights of K against G & Co.l 

8. How far is it true to say that the law of partnership is an extension of the 
law relating to principal and agent? Explain the doctrine of holding out in reference 
to the relation of partners to the third parties. 

9. Define Partnership, what are the rights, duties and liabilities of Partners 
inter-se? 

10. Write short notes on any three of the following: — 

1. Property of firm 

2. Pattner by holding out 

3. Implied authority of a partner 
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4. Resale by an unpaid seller 

5. Dissolution by court 

6. Expulsion of a partner. 

11. What are the provisions of the Indian Partnership Act in respect of 

(a) 1. Introduction of a partner, 

2. Expulsion of a partner. 

(b) What are the rights and liabilities of an outgoing partner? 

12. Write short notes on any three of the following:— 

1. Definition of Partnership 

2. Compulsory dissolution 

3. Partnership by estoppel 

4. Partnership at will. 

5. Rights of outgoing partner. 

13. Discuss the tests for determining the existence of a partnership. 

14. State the different grounds on which a firm may be dissolved by a court 

15. Write short notes on any three of the following.— 

1. Insolvency of Partner 

2. Goodwill of a firm 

3. Retirement of Partner 

4. Effects of non-registration 

5. Minor s rights under Indian Partnership Act. 



Chapter 16 


SALE OF GOODS 


Thb Indian Sale of Goods Act of 1930 came into force on 

March 15, 1930. It more or less followed the English model and 

repealed Chapter VII of the Contract Act of 1872, which dealt with 
sale of goods. 

v. 

Goods 

# 

“Goods” are defined by the Act as “every kind of movable pro¬ 
perty other than actionable claims and money; and include stock and 
shares, growing crops, grass, and things attached to or forming part 

of the land which are agreed to be severed before sale or under the 
contract of sale”. 

An actionable claim is one which can be enforced only by taking 
action in Court, e.g. a debt. 

“Specific goods” means “goods identified and agreed upon at the 
time a contract of sale is made”. 

From the above definition we can see that the Indian Sale of 
Goods Act does not deal with immovable property or with actionable 
claims, but only with “goods”. The Transfer of Property Act provides 
for the transfer of immovable property and actionable claims. 

Sale and Agreement to Sell 

A contract of sale is defined as follows:— 
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transfer . whereby the «ellcr 

a Price. There may be a control e ,u g °° dS *° the buyer for 
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Sale and Con.rac, for Work and Labour 

contract for work and labour where ^ mU ? ^ distin g uish ed from a 
work is done. Ur Wbere no Soods are sold but only some 

Illustration 
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Sale and H ir, Potchase Agr '“* “ 
agree m n eITt! ta,ment SaI * must be distinguished from a hire purchase 
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Illustration 

Where A hires a sewing machine agreeing to pay a fixed amount of rent for the 
use of the machine, with a stipulation that should A pay a certain amount in cash 
at any time during the hire, he shall become the purchaser of the machine, pro¬ 
vided he had regularly paid the tent; such an agreement is only an agreement for 
hire and A does not become a purchaser until the conditions as stated above are 
fulfilled. 1 

The main principle to be noted in hire purchase agreements is 
that the purchaser has the option to pay a certain number of rents 
and only after he pays the stipulated number does he become the 
owner of the property. Moreover he is quite free to stop paying the 
rent and to return the property hired at any time he likes because 
the property does not pass until the last rent is paid 2 

Illustration 

A hires a piano to B on the agreement that B should pay Rs 100 a month as 
rent. A further stipulation is that if he pays rent regularly for twenty months, the 
piano shall become his property at the end of the twenty months, but if B likes he 
may return the piano at any time, say after using it for two months, and need not 
pay any more rent. This is a hire and purchase agreement proper. 

If, however, it is agreed that twenty months’ rent must be paid 
and that be cannot return the property, the agreement is a sale, not 
hire and purchase. 3 Such a sale is better known as a sale on the 
instalment system and here the properly passes immediately on the 
completion of the agreement whether any or all the instalments are 
paid or not. 

In England , the Hire Purchase Act, 1964 which applies to agree¬ 
ments where the hire-purchase price is less than £ 2,000 has introduced 
many safeguards for the protection of the consumer. 

Barter 

A sale must be an exchange of goods for cash, that is for a price. 
The price is the payment made in money for the goods purchased. 
An exchange of goods for goods is not a sale but a barter. According 
to Lord Blackburn, the legal effects of a contract of sale and a 

barter are the same. 

1 Gopol Tukaram v, Sorabji Nassarwanji (1904), 6 Bom. L.R. 871 

Helby v. Mathews (1895), 64 L.J.Q.B. 465 

* There is an essential condition in a hire-purchase agreement because i 

condition is not included, the agreement will be one of sale even though it may 

be described as a hire-purchase agreement. (Bhimji v. Bombay Trust Corporation 

32 Bom. L. R. 64) 

* Cecil Cole v. Nanalal Morarji , 49 Bom. 172 
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Contract of Sale 


Pifce A tod*S? ° f 5816 18 ™ a r de by aD ° ffeT t0 buy ° r SC " g00ds for a 

price and the acceptance of such an offer. Delivery may be either 

future dl! ° r fU,Ur * aDd payment may be either in cash or at some 
made ehh? ^ . ,nsfaIments - The ^tual contract of sale may be 
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quired to he C ° DtraC * S for the * a,e of goods for £ 10 or over were re- 
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the Law Reform (Enforc ° / fZ bU ‘ B ° W) since the passin g of 

«onger necessary. of Contracls) Act, 1954, writing is no 


Ascertained and Unascertained Goods 
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is ZZZZZZZ lTZT ned « good :’ no property in the 
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Illustration 


k r S a ^ r ^ ec * between A and a motor car dealer that a car is to be painted 
u e e oie delivery, the car does not become an ascertained article until the manu- 
ac urer as done what he was asked to do. On the same principle, if A were to 
uy ve tons of coal out of a warehouse where a large quantity was stored, the 
s n °t be ascertained until the five tons bought by A were weighed out 

an ai aside as goods to be taken delivery of by A. The same rule will apply 

w ere in the case of specific goods the seller is bound to weigh, measure , test or do 

some other act with reference to the goods for the purpose of ascertaining the 

( . 22). For example, if A sells a specific lot of coal, but it has to be weighed 

Wl . a VI * ew to ascertain the price at, say Rs 100 per ton, until the said lot is 

weig ed, the price ascertained and the buyer informed of it, the property does 
not pass. 

The importance of finding out the exact moment of time at 
which the property (i.e. ownership) passes from the seller to the 
u yer, lies in the fact that the moment the property passes to the 
buyer, the risk in the goods is generally transferred to the buyer . 
Thus even though the goods remain after that event in the hands of 
the seller, and are destroyed by some accident, the buyer has to bear 
the loss and not the seller. 

Illustration 


Where A brought a horse from B and requested B to keep it in his (B’s) stable 
until the next day and in the interval the horse was accidentally killed by a fire 
which broke out in B’s stable, the loss fell on the buyer, A. 


In the case of unascertained or future goods by description when 
sold, the rule is that as soon as such goods are acquired by the seller, 
put in a deliverable state and unconditionally appropriated to the 
contract with the assent of the buyer, the property in these goods 
also passes to the buyer. The assent of the buyer may be either 
express or implied or may be given either before or after the appro¬ 
priation is made. On the same principle, when the seller delivers the 
goods to the buyer, or to a carrier or a bailee, for the purpose of 
transmission to the buyer and does not reserve the right of disposal, 
he is deemed to have unconditionally appropriated the good3 to the 
contract (S. 23). 


The four requirements or conditions precedent here , in order to 
make the property pass from the seller to the buyer, are that— 

(1) The goods correspond with their description in the contract. 

(2) They are put in a deliverable state. 

(3) They are unconditionally appropriated to the contract. 

(4) Both the parties to the contract consent to the appropria¬ 
tion either expressly or impliedly. 
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Goods on Sale or Return 
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Reservation of Right of Disposal 
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with the words, “unless otherwise agreed”, and provides that risk 
prima facie passes with the property. The provisos to Section 26 
gives two exceptions to that rule— 

(1) If delivery has been delayed through the fault of either 
buyer or seller, the goods are at the risk of the party in default as 
regards any loss which might not have occurred but for such fault. 

(2) The duties and liabilities of either the seller or the buyer as 
the bailee of the goods ot the other party are not affected by the 
rule. 

Price 

Price is defined as “money consideration Jor a sale of goods 
[S. 2 (10)]. This price may be fixed by the contract or may be left 
to be fixed in any manner specified in the contract. Failing that, the 
buyer is bound to pay the seller a reasonable price. What is a reason¬ 
able price is a question of fact depending upon the circumstances of 
the particular case. The course of dealing between the two parties 
may frequently determine the price (S. 9). 

If the price is to be determined by the valuation of a third party 
and the third party cannot or does not make such valuation, the 
agreement is void. If, however, the said third party is prevente 
from making the valuation by the fault of the seller or of the buyer, 
the party not in fault can obtain damages against the party who i* 
in fault (S. 10). Unless otherwise agreed, payment of the price and 
delivery of the goods are concurrent conditions (S. 32). 


DELIVERY 


Delivery is defined by Section 2 as meaning the voluntary trans¬ 
fer of possession Jrom one person to another. Of course before de ivery 
can be made the goods should be in a deliverable state, i.e. asce - 
tained. Delivery may be ouual where there is actual handling o 
of the goods, or it may be constructive, where there is a *”“ s 
control over possession e.g. handing over of the key of t 
house where the goods are kept and thereby giving possessio , 

goods to the buyer. Cons.ructive delivery takes place when the gooo 
are in the possession of a third party, and that third party agrees 
hold them on behalf of the buyer. The mere giving of a del vy 

order to the buyer will not constitute delivery, until the person ho 

ing the goods and against whom the delivery order is made, agr* 
to put the buyer into possession. 
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Delivery of Wrong Quantity 

When delivery is given, the seller must deliver the quantity 
agreed to be delivered and if he delivers less than what he contracted 
to sell, the buyer may reject it. If the buyer accepts the goods so 
delivered, even in smaller quantities, he must pay at the contract 
rate for the quantity taken delivery of. 

On tne same principle, if the seller delivers more than he con¬ 
tracted to sell the buyer may either reject the whole or accept the 
quantity he agreed to buy and reject the balance (S. 37). The section 
further states that where there is a mixed delivery, i.e., where the 
seller delivers to the buyer the goods he contracted to sell mixed 
with goods of a different description not included in the contract, 
the buyer may accept the goods which are in accordance with the 
contract and reject the rest, or may reject the whole. 

Instalment Deliveries 

If there is an agreement to deliver a fixed quantity, the buyer is 
not bound to accept delivery of the quantity by instalments . If, how¬ 
ever, the agreement is to deliver against cash a certain quantity of 
goods in instalments, and if the buyer neglects or refuses to take 
delivery or pay for one or more instalments, it is a question in each 
case depending on the terms of the contract and the circumstances 
whether this failure would amount to a repudiation of the whole 
contracted or whether it is to be treated as a severable breach giving 
rise to a claim for compensation and not to a right to repudiate the 
contract (S. 38). 

Delivery to Carrier or Wharfinger 

When in pursuance of a contract of sale, a seller is authorized 
to send the goods to a buyer and the seller delivers the goods to a 
carrier, whether named by the buyer or not, to be transmitted to the 
buyer, it is prima facie deemed to be delivery of the goods to the 
buyer. It is, however, expected that the seller should make a proper 
contract with the carrier or wharfinger on behalf of the buyer which 
is reasonable having regard to the nature of the goods and the 
circumstances of the case otherwise if the goods are lost or damaged 
in the course of transit or when they are in the custody of a whar¬ 
finger, the buyer may decline to take delivery from the carrier or 
wharfinger as a delivery to himself or may hold the seller responsible 
for damages. In case the goods are to go by a route Involving sea 
transit when in the usual course they have to be insured, the seller 
must give such notice to the buyer as may enable him to insure them 
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of sale may be either a condition or a warranty. A condition is 
defined as a stipulation essential to the main purpose of the contract, 
the breach of which gives rise to a right to treat the contract as repu¬ 
diated. Thus a condition is so essential that if it is broken it gives 
rise to the opposite party to treat the contract as broken and to move 
for its remedy. To take an apt illustration, a condition is akin to 
one of the main pillars supporting a building. The breaking of any 
of these pillars results in the whole structure coming down. It may 
be added that the English Sale of Goods Act, from which we have 
mostly adapted our Indian Sale of Goods Act does not define “condi¬ 
tion”, though the case law has fully laid down its definition along 
the lines of our Sale of Goods Act, as mentioned above. 

A condition may be (1) a condition precedent , viz. that which Is 
to be fulfilled before the main purpose of the contract is to be per¬ 
formed. Thus if a person is appointed a trustee in bankruptcy on the 
condition that he should give security, the condition precedent here 
is the obligation imposed upon the trustee to give security before 
taking up the duties of his office; or (2) a condition concurrent , which 
means that it is to be performed at the same time as the principal or 
main agreement. Thus in case a sale is made cash against delivery, 
the condition of payment is concurrent with the performance of the 
contract; or (3) a condition subsequent , which means that the condi¬ 
tion is that the fulfilment of the contract or the occurrence of an 
event, will discharge the parties from further liabilities on the con¬ 
tract, as for example, in case of a charter party, which is an agree¬ 
ment for hiring a ship, there is a clause, which is known as “expected 
risk”, in which it is laid down that in the case of certain events 
occurring the shipowner will be discharged or released from the res¬ 
ponsibility of performance of the contract. Here the event should 
occur subsequent to the entering into the contract and the moment 
it occurs the party is released from the obligation to perform the 
contract. 

A warranty , on the other hand, is defined by this section as “a 
stipulation collateral to the main purpose of the contract, the breach 
of which gives rise to an action for damages but not to a right to reject 
the go )ds and treat the contract as repudiated”. This definition strict¬ 
ly follows the English Sale of Goods Act, 1893. Thus a warranty 
may be compared to one of the small support chains running parallel 
to the big main chain, the snapping of any of which does not neces¬ 
sarily break the big chain Here though the contract cannot be 
repudiated, the .njured party may (1) sue the seller for damages as 
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goods and that, in the case of an agreement to sell, he will have a 
right to sell the goods at the time when the property is to pass. 

There are also implied warranties that (1) the buyer shall have 
and enjoy quiet possession of the goods, and that (2) the goods shall 
be free from any charge or encumbrance in favour of any third party 
not declared or known to the buyer before or at the time when 
contract is made (S. 14). 

An implied warranty or condition as to quality or fitness for a 
particular purpose may be aanexed by the usage of trade [S. 16 (3) ]. 

IMPLIED CONDITIONS 


Sale by Description 

Where there is a contract for the sale of goods by description , 
there is an implied condition that the goods shall correspond with 
the description; and if ihe sale is by sample as well as by description, 
it is not sufficient that the bulk of the goods corresponds with the 
sample if the goods do not also correspond with the description, 
(S. 15). This is because the description affects the very nature of the 
goods while the sample affects the quality . The fact that the buyer 
has seen or examined the goods does not prevent the sale being one 
by description if there is a latent defect in the goods. The place of 
origin of the goods may constitute a part of their description, e.g . 
Broach Cotton or Irish Linen. Lord Abinger’s description in the 
case of Chanter v. Hopkins 4 is very apt. He lays down that if a rnan 
offers to buy peas of another and the other sends him beans he does 
not fulfil the contract, and the action can be treated as a non-per¬ 
formance. Thus, according to the illustration in the old Contract 
Act, if A at Calcutta sells B “Waste Silk” then on its way from 
Murshidabad to Calcutta, there is an implied warranty that the silk 
shall be such as is known in the market as, “Waste Silk’*. 

Implied Conditions as to Quality or Fitness 


Where the buyer expressly or by implication makes known to 
the seller the particular purpose for which the goods are required so 
as to show that the buyer relies on the seller's skill or judgement , and 
the goods are of a description which it is in the course of the sellers 
business to supply, whether he is the manufacturer, or producer or 
not, theie is an implied condition that the goods shall be reasonably 
fit for such purpose. Of course in the case of a sale of an article 
under its patent or trade name, it does not import this implied con- 




4 


(1838), 4 M. & W. 399 
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the goods unmerchantable, the third warranty on a sale by sample 
would be broken, e.g . a manufacturer offered to sell a certain kind 
of shirting according to sample. This shirting was sized with china 
clay to a very large extent which was not apparent on a reasonable 
examination of the sample. The buyer ordered the goods on the 
footing of the sample and afterwards discovered the defect which 
rendered them unmerchantable; it was held that this amounted to a 
breach of warrantly on the part of the seller. According to Lord 
Macnaughten: 

“The office of the sample is to present to the eye the real mean¬ 
ing and intention of the parties with regard to the subject-matter 
of the contract which, owing to the imperfection of language, it 
may be difficult or impossible to express in words. The sample 
speaks for itself. But it cannot be treated as saying more than 
such a sample would tell a merchant of the class to which the 
buyer belongs, using due care and diligence, and appealing to it 
in the ordinary way and with the knowledge possessed by 
merchants of that class at the time. Pulled to pieces and exa¬ 
mined by unusual tests which curiosity or suspicion might 
suggest, it would doubtless reveal every secret of its construction. 
But that is not the way in which business is done in this country”** 

With reference to contracts for the sale of goods which are to be 
shipped from a foreign port, various conditions are attached by the 
custom and practice of merchants. Some of the most common are 
F.O.B., F.O.R , F.A.S., C.I.F., and Ex-ship. 

F.O.B., F.O.R., and F.A.S., Contracts 

The letters F.O.B. stand for “Free on board” and according to 
Halsbury (Vol 25, p. 189), when the goods are shipped by the seller 
on these terms, “the risk prtma facie attaches to the buyer on the ship¬ 
ment, whether the goods are at the time specific or unascertained '* 

In Stock v. Inglis 6 , Brett, M. R., expressed himself as follows: 

“Now if the goods dealt with by the contract were specific 
goods, it is not denied but that the words ‘free on board’, accor¬ 
ding to the general understanding of merchants, would mean more 
than merely that the shipper was to put them onboard at his ex¬ 
pense they would mean that he was to put them on board at his 
expense on account of the person for whom they were shipped; 
and in that case the goods so put on board under such a cofl* 

6 Drummond v. Van Ingen (1887), 12 App. Cas. 297 
• (1884) 12 Q.B.D. 564, affirmed in 10 Ap. Cas. 263 
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F.A.S. means “free alongside ship” and refers to contracts in 
which the seller is to deliver the goods alongside the ship free of 
expense to the buyer who then becomes liable for subsequent char¬ 
ges. In this case the seller must pay the dock charges. 

C.I.F. or C.F.I. Contracts 

Another form of contracts of sale are C.I.F. or C.F.I. contracts. 
Here the seller agrees to ship the goods at the port of shipment, 
procure the contract of affreightment under which the goods would 
be delivered at the destination, arrange for insurance and to tender 
these documents to the buyer in order to enable him to obtain 
delivery of the goods, if they arrive, or recover for their loss if they 
are lost. Against such a tender of the documents the buyer must be 
ready and willing to pay the price. 7 According toHalsbury, Vol. 25. 
p. 211, where the price is to include the freight and the insurance or as 
it is said, on “C.F.I. or C.I.F. terms, the seller, as between himself 
and the buyer, is chargeable with the amount of the freight and the 
insurance charges, and the buyer, if he has been paid either of these 
charges, may take credit therefor”. 

In a Bombay case 8 Mujla, J., at p. 1069 laid down the incidents 
of this form of contract as follows:— 

“A *C. I. F.’ contract is not a mere sale of documents. It is still 
a contract for the sale of goods, though it is to be performed by 
transfer of proper documents. The document must be tendered 
as soon as possible after the seller has destined the cargo to the 
buyer. If there is a mail, the seller must transmit the documents 
by mail. The contract is performed in fact, and the date of its 
performance is the date, when the documents would come for¬ 
ward, the seller making every reasonable effort to forward them. 

In case of non-delivery the contract is broken at the time when 
the document ought to have been tendered, and not when the 
goods arrive, and damages must be estimated accordingly. The 
buyer is bound to pay on tender of shipping documents , and he is 
not entitled to refuse payment until he is given an opportunity 
for inspecting the goods. The goods comprised in a 4 C. I* F.’ 
contract must also be covered by an effective policy of insurance, 
an open cover taken out by the seller protecting all goods 
shipped by him is not sufficient. The policy must be tendered 
even if the goods arrive safely”. 

T Biddell Bros v. E. Clemens Horst Co. (1911) 1 K.B. 214 at p. 220 
• Steel Bros, and Co , v. Dayal Khatav and Co. t 25 Bom. L.R. 1063 
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when acting under the ordinary course of business of a mercantile 
agent, he will give a good title. Of course, it is necessary here that 
the buyer should have acted in good faith and without notice at the 
time of the contract of sale, that he had no authority to sell (S. 27). 
A mercantile agent as defined by the Act means “a mercantile agent 
having in the customary course of business as such agent authority 
either to sell goods, or to consign goods for the purpose of sale, or 
to buy goods, or to raise money on the security of goods” (S. 2). This 
section follows the rule laid down in the English Factors Act, 1899, 
in almost the same language. Here it should be noted that even 
though the mercantile agent had not the consent of the owner to sell, 
his possession was through the consent of the owner. 

Another case is where one of the joint owners of goods has the 
sole possession of them by permission of the other co-owners and 
an outside third party buys the goods from such a co-owner in good 
faith and without notice at the time of sale that the seller has no 
authority to sell (S 28). The illustration given in the Contract Act 
makes this point clear. Where three joint Hindu Brothers, A , B and 
C owned certain cattle, and when two of them left the cattle in the 
possession of A, and A sold one of the cattle to D who purchased 
it bona fide , the ownership in that animal passed to D. 

When the seller has obtained possession of the goods under a 
contract voidable at the option of the other party on the ground of 
coercion, fraud, misrepresentation or undue influence but the con¬ 
tract has not been rescinded at the time of the sale, the buyer 
acquires a good title to the goods, provided he buys them in good 
faith without notice of the seller’s defect of title (S. 29). 

If a seller after having sold goods, continues in possession of the 
goods or documents of title to them, and delivers or transfers the 
goods or documents of title under any pledge or disposition to any 
person receiving them in good faith and without notice of the pre¬ 
vious sale, the effect in law as far as the innocent buyer or pledgee 
is concerned, is as if the delivery or transfer were expressly author¬ 
ized by the owner of the goods. On the same footing, when a buyer 
obtain ? possession of goods with the consent of the seller and sc s 
and delivers or transfers them to some innocent person either under 
a sale, pledge or other disposition, the person who receives them id 
good faith and without notice of any lien or any other right on sue 
goods of the original sellers, has a good title (S.30). 

To sum up, besides the owner of the goods the following can se 
and give a good title — 
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Lien 

An unpaid seller has a lien on goods sold If he is in possession 
of them by which he can refuse to part with them until payment or 
tender of the price, in cases where— ^ 

(1) the goods have been sold without any stipulation as to 
credit; or 

(2) the goods have been sold on credit, but the term of credit 
has expired; or 

(3) the buyer becomes insolvent. 


The lien may be exercised even though the seller is holding the 
goods as the agent or bailee for the buyer. When an unpaid seller 
has made pari delivery of the goods, he may exercise his lien on the 
remainder of the goods in possession provided, of course, it can be 
shown that the part delivery has not been made under such circum¬ 
stances as to show an agreement to waive the lien (S.48 

The lien is lost if — ^ 

(1) The seller delivers the goods to a carrier or other bailee for 

the purpose of transmission to the buyer without reserving the right 
of disposal of the gooes. *_ 

(2) the possession of the goods is obtained lawfully by the buyer 

or his agent, or ^ 

\ 

(3) the seller waives his lien. 


This lien is not lost even where the seller has obtained a decree 
for the price of the goods (S. 49).>^ .v/ 

Stoppage in Transit 3 


The second right of the unpaid seller is t© stop the goods in 
transit. When the buyer of goods becomes insolvent the unpaid 
seller who had parted with the possession of the goods has the right 


of stopping them in transit, that is to say, he may resume possession 
of the goods os long as they are in course of transit and may retain 
them until payment or tender of the price (S. 50). These four condi¬ 
tions have to be fulfilled— 


(1) the seller is unpaid who has parted with possession. 


(2) the buyer has become insolvent , 

(3) the goods are still in transit , and 

(4) the seller has reserved to himself the right of disposal. 

The goods are deemed to be in course of transit from the time 
when they are delivered to a carrier or other bailee for the purpose 
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wrongly refuses to deliver the goods to the buyer or his agent the 
transit is considered to be at an end. But if the buyer rejects the 
goods and refuses to take delivery of them the transit is not at an 
end and until he takes possession, the right of stoppage continues. 

With regard to the goods delivered by the seller on the buyer’s 
ship the transit continues if the delivery is given to the buyer only 
in his capacity as a carrier and this will be indicated by the fact that 
the bills of lading are made out in the name of the seller or bis 
assigns. If, however, the goods are delivered to a ship chartered by 
the buyer then if the terms of the charter-party clearly indicate that 
the buyer is a temporary owner of the ship under a demise thereof, 
the delivery of the goods on board the ship, will be a delivery to the 
buyer’s agent, unless the seller has reserved the right of disposal; 
but if the terms of the charter-party do not make the charterer a 
temporary owner, the goods are in transit. 

In one case the assignee of a bankrupt buyer went on board a 
vessel on which the goods were in transit to the buyer and touching 
the goods informed the captain that he had come to take possession 
of the goods, to which the captain did not agree. It was held that 
this did not come within the definition of “possession by the buyer 
or his agent” and therefore the right of stoppage in transit did not 
end. 12 

In another case 13 Lord Ellenborough states that “the goods had 
so far gotten to the end of their journey, that they waited for new 
orders from the purchaser to put them again in motion, to communi¬ 
cate to them another substantive destination, and that without such 
orders they would continue stationary”. This circumstance was 
considered by the learned judge as sufficient to mark the end of the 
transit. 

To sum up> the position is this: When the goods are handed by 
the vendor to the carrier as his agent or bailee, the transit continues 
as long as such agent holds the goods on behalf of the vendor; but if 
the carrier holds as a carrier pure and simple, the vendor can exercise 
his right of stoppage until the goods are handed to the buyer or the 
buyer’s agent, or until the carrier agrees to hold them as the buyer s 
agent. In the words of Lord Esher, 14 “When the transit is a transit 
which has been caused either by the terms of the contract or by the 
directions of the purchaser to the vendor, the right of stoppage 

11 Whitehead v. Anderson (1842), 9 M and W.S. 18 
1# Dixon v. Baldwin , 7 R.R. 681 
14 Bethell v. Clark , 20 Q.B.D, 
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Modes of Stoppage 


The unpaid seller may exerci™ u; ■ ■ 

either by Xerc,se his right of stoppage in transit, 

(1) taking actual possession of the goods or 

(2) giving notice of his claim t„ ,t ’ 
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disposition for vaiue, the unpaid seller’s rights of lien or stoppage 
in transit can only be exercised subject to the rights of the transferee. 
However, in this last case, if the pledgee has some other goods or 
securities of the buyer in his hands and available against the buyer, 
the unpaid seller may require the pledgee to be satisfied out of these 
other goods and securities in the first instance (S. 53). In other 
words, the unpaid seller can insist upon the pledgee marshalling the 
securities and exhausting them towards satisfying the claim before 
proceeding against the goods of the unpaid seller. 


Resale 

The third remedy of the unpaid seller is resale. Where the 
goods are of a perishable nature they may be resold immediately. If 
an unpaid seller who has exercised his right of lien or stoppage in 
transit, gives notice tu the buyer of his intention to resell, and if the 
buyer does not within a reasonable time pay or tender the price, the 
unpaid seller may resell the goods within a reasonable time and 
recover from the original buyer damages for any loss occasioned by 
his breach of the contract. If the resale results in a profit, the buyer 
is not entitled to it. If the unpaid seller sells without notice, he will 
not be entitled to recover such damages from the buyer and the 
buyer will be entitled to the profit, if any, on the resale. The buyer 
who buys from the unpaid seller oj this resale gets a good title against 
the original buyer even if no notice of resale was given to the original 

buyer [S. 54(1) to (3)]. 


Special Resale Clause 

We have seen that ordinarily on a breach of contract for the 
sale of goods, the damages allowed to the seller are based on the 
difference between the contract price and the market price. The 
seller may, however, as is generally done in the case of indents, 

reserve to himself a special power of sale on default of the buyer, tn 

which case he can sue for the difference between the contract price 
and the actual price realised at such sale and on the exercise of such 
a right of resale, the original contract is rescinded [S.54(4)J. Here the 
clause in the contract may provide that the seller can resell even 
without appropriation and such a clause would be valid and 


binding 15 . 
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powered to resell the goods on failure of the buyer to take delivery 
of the goods within the time specified and to recover the loss on 
such resale with interest from the buyer. In such case the seller 
is entitled to resell even if the property in the goods has not passed to 
the buyer. The advantage here is that the actual loss on resale is re¬ 
coverable, whereas in cases of ordinary contract the breach entitles 
the seller to recover only the difference between the contract price 
and the market price and that too as on the date of the breach. 

SUITS FOR PRICE OR DAMAGES 


We have already seen above that certain conditions reserved in 
indent enable parties to file a suit for the price or the recovery of 
damages on the footing of the price at which the goods were sold. 
Section 55 now provides that the seller may sue the buyer for the price 
of goods provided. 

(1) The property in the goods has passed to the buyer, and the 
buyer wrongfully neglects or refuses to pay for the goods according 
to the terms of the contract, and 


(2) although the property has not passed and although the goods 
have not been appropriated to the contract, where the sale price is 
payable on a day fixed by the contract irrespective of delivery and 
the buyer wrongfully neglects or refuses to pay such price (S.55). 


There was no corresponding section in the old Contract Act. It 
may further be noted that where the price is thus due and payable it 
becomes an ordinary debt, and where the price is payable uncondition¬ 
ally on a fixed dale, the buyer must pay it on that day irrespective 
of the property passing to him and irrespective of delivery. In other 
words, where the property has passed, the seller has the option either 
to sue for the price under Section 55 or to sue for damages fur non- 
acceptance. under Section 56. 


On a similar principle, where the seller wrongfully neglects or 
refuses to deliver the goods to the buyer, the buyer has a right to sue 
for damages for non-delivery (S.57). That is the usual right of a buyer 
in the case of all mercantile transactions unless the agreement is for 
delivering specific or ascertained goods and the Court in its discre¬ 
tion thinks fit to direct that the contract shall be specially performed 
(S.58). Of course, as far as pecuniary compensation can be fixed to 
settle the matter, the Court will not order specific performance. 

—19- 
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Anticipatory Breach 

Where either party to a contract of sale repudiates the contract 
before the date of delivery, the other may either treat the contract as 
subsisting and wait till the date of delivery, or he may treat the con- 
tractas rescinded and sue for damages for the breach (S.60). This rule 
lays down that it is at the option of the injured party either to move 
immediately for damages on the footing of the breach, or to wait 
for the day of performance and then sue the other party for all the 
consequences of non-performance. If the injured party elects to treat 
the contract as broken it is known as an anticipatory breach in which 
case the measure of damages is the difference between the contract 
price and the market price at the date when the contract ought to 
have been performed. If, however, he waits until the day of perfor¬ 
mance, he keeps the contract alive for the benefit of the other party 
as well as his own, and if the market moves in favour of the opposite 
party the opposite party can take free advantage of it. 

Interest by way of Damages 

In cases of breaches of contract in the absence of a contract to 
the contrary, the Court may award interest at such rate as it thinks 
fit on the amount of the price. This interest may be either allowed to 
the seller or the buyer . To the seller it will be allowed in a suit filed 
by him for the amount of the price, from the date of the tender of the 
goods or from the date on which the price was payable. To the 
buyer it will be allowed in a suit by him for the refund of the price 
in the case of a breach of the contract on the part of the seller, from 
the date on which the payment was made (S.61). 

Sale by Auction v j 

In the case of a sale by auction, the following rules apply 
according to Section 64: — 

(1) Where goods are put up for sale in lots, each lot is prima 
facie deemed to be the subject of a separate contract of sale. 

(2) The sale is complete when the auctioneer announces its 
completion by the fall of the hammer or in other customary manner; 
and until such announcement is made, any bidder may retract 

his bid. 

(3) A right to bid may be reserved expressly by or on behalf of 
the seller and where such right is expressly so reserved but not 
otherwise, the seller or any one person on his behalf may, subject 
to the provisions hereinafter contained, bid at the auction. 
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(4) Where the sale is not notified to be subject to a right of the 
seller, it shall not be lawful for the seller to bid himself or to employ 
any person to bid at such sale or for the auctioneer knowingly to 
take any bid from the seller of any such person; and any sale con¬ 
travening this rule may be treated as fraudulent by the buyer. 

(5) The sale may be notified to be subject to a reserved or upset 
price. 

(6) If the seller makes use of pretended bidding to raise the 
price, the sale is voidable at the option of the buyer. 


SUMMARY 

CONTRACT OF SALE 





Sale 

1. Ownership passes to the 
buyer. 

2. If the goods are damaged or 
destroyed the buyer (being 
the owner) has to bear the 
risk (The risk passes with 
the property). 

Sale 

1. A transfer of ownership 
. (property in goods). 

2. Possession may or may not 
be transferred at the time of 
sale. 

3. The buyer can do what he 
likes with the goods. 


4. The goods cannot be returned 
after sale. 


Sale 

1. Governed by the Sale of 
Goods Act. 


Agreement to Sell 

1. Ownership remains with the 
seller. 

2. The risk remains with the 
seller unless there is an ag¬ 
reement to the country. 


Bailment 

1. The ownership is not trans¬ 
ferred; only possession is 
transferred. 

2. Possession is delivered. 


3. The bailee has to act in 
relation to the goods accor¬ 
ding to the directions of the 
bailor. 

4. The goods must be returned 
after the purpose is over 
unless the bailor has given 
other instructions for their 
disposal. 

Contract for Work and Material 

1. Not governed by the Sale 
of Goods Act, 


1 
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2. Transfer of title to goods. 


2 . 


Exercise of skill aAd labour 
in respect of materials sup¬ 
plied by another. 


GOODS 


Existing 

(only existing goods 
can be sold) 


Future 

(There cannot be a 
sale of future goods) 


1 

Specific 

1. Identified & 
agreed upon by 
both parties at 
the time the 
contract of sale 
is made. 


Ascertained 

1. Identified and 
agreed upon 
after the con¬ 
tract of sale. 


1 


Unascertained 

Not identified, 
therefore the 
ownership does 
not pass to the 
buysr. 


2. Property passes 2 Property passes 


immediately. 



✓ / 


to buyer when 
the goods are 
ascertained. 


A 




* ' 


Instalment Sale 


Hire-Pnrchase Agreement 


1. Ownership passes to the 
buyer. 


1 . 


2. The buyer becomes the 
owner. 

3. The buyer is bound to pay 
all the instalments and 
cannot terminate the con¬ 
tract. 

4. The instalments are treated 
as payments towards the 
price of the goods. 


Ownership is not transferred 
untit the last of the agreed 
number of payments has been 
made. 


_ * 

2. The hire-purchaser becomes a 

bailee. 


3. 


• «■ 

The hire-purchaser cannot be 
forced to pay all the instalment 
because he has an option to 
terminate the contract at any 
time. 


4. 


The payments made by the 
hirer are regarded as rents or 
hire charges till he exercises his 
option to purchase the goods 
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Sale 

1. Exchange of goods for a 
price in money. 



Barter 

1. Exchange of goods for 
goods. 


DELIVERY 


Actual Symbolic Constructive 

Rules as to Delivery: In the absence of an agreement to the contrary 

the following rules will apply:— 

(1) Goods must be in a deliverable condition. 

(2) Payment of price and delivery of goods are concurrent 
conditions. 

(3) Delivery may be actual, symbolic or constructive. 

(4) It is the buyer’s duty to apply for delivery. 

(5) Place of delivery is where the goods are at time of sale. 

(6) Time of delivery is a reasonable time. 

(7) Cost of making delivery is to be borne by the seller and of 
taking delivery by the buyer. 

(8) Quantity delivered should be according to the terms of the 
contract. 

(9) Delivery of wrong quantity entitles the buyer to reject the good. 

(10) Seller is not entitled to deliver by instalments because the 
contract must be performed as a whole and cannot be divided 
unilaterally. 

(11) Delivery to carrier or wharfioger is prima facie deemed to be 
delivery to the buyer. 



Rights of Unpaid Seller 

(1) Against goods— 

(a) lien 

(b) stoppage in transit 

(c) resale 

(2) Against buyer personally 

(a) suit for price 

(b) suit for damages for non-acceptance 

(3) Suit for interest if there is an interest clause in the agreement 
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TYPICAL QUESTIONS 


1. Discuss the law relating to the passing of property in the case of— 

(a) sale of goods on approval; 

(b) sale of unascertained goods and their appropriation to the contract. 

2. Explain the maxim caveat emptor. Staje the exceptions to it as laid 
down in the Indian Sale of Goods Act. t 

3. (a) State the rules governing the passing of title to goods from the seller 

to the purchaser. 

(b) What is the general rule about a purchaser of goods getting a better 
title to the goods than the seller, and what are the exceptions to the 

/ rule? 

(c) In what circumstances can a seller of goods stop the goods in transit? 

4. (a) What is a contract for sale of goods by sample, and what is the 

implied condition attached to such contract? 

(b) State the rights which an unpaid seller of goods has by implication of 

law. 

(c) Distinguish between a condition and a warranty, in a contract of sale. 

5. (a) Explain — 

“No man can give a better title than that which he himself has”. 

(b) Critically examine exceptions to this rule. 


6. Write notes on any three- 
fa) C. I. F. contracts. 

Caveat emptor. 

(c) Reservation of right of disposal, 
(ct) Unpaid Seller’s Lien. 

(e) Mercantile Agent. 


7. What are implied conditions in a sale of goods? 


8. What is meant by an “unpaid seller”? What are his rights against. 

(a) the goods; and 

(b) the buyer personally? 


9. (a) Distinguish between a sale an agreement to sell. 

(b) State fully the various reasons why it is important to know when the 
property in goods agreed to be sold passes. 


10. G (aged 6) bought a catapult from Pand was injured by its defective 
condition. He claims damages from P on the grounds of (i) uofitness for purpose 
and (ii) not being of merchantable quality. Will he succeed? 


11 H sold to W, by description, sulphuric acid “commercially free from 
arsenic”. H did not know nor was he told the purpose for which the acid was 
required but W in fact used it for making glucose, which he sold to brewers for 
the brewing of beer. The sulphuric acid was not commercially free from arsenic, 
and the beer was rendered poisonous. W became liable to the brewers for damages 
which they had to pay to their poisoned customers. On these facts has * 
legal rights against H, and in particular can he recover from /f damages which he 
has had to pay to the brewers and damages for injury to the goodwill of his own 

business? 


Chapter |7 



NEGOTIABLE 

INSTRUMENTS 


The law with regard to bills of exchange, cheques and promis¬ 
sory notes in India is governed by the Negotiable Instruments Act , 
1881 , and the sections quoted in this chapter refer to that Act. in 
England the law relating to such instruments is codified by the Bills 
of Exchange Act of 1882 and the Cheques Act, 1957. 


History 

This branch of law originally derived its authority from the 
Law Merchant which is an accumulation of the customs of trade 
which received the sanction of law through the decisions of judges. 
Cockburn, C.J., while speaking about the history of negotiable 
instruments in Goodwin v. Roberts , expressed himself as follows:— 

k 

“Bills of exchange are known to be of comparatively modern 
origin, having been first brought into use, so far as is at present 
known, by the Florentines in the twelfth, and by the Venetian' 
about the thirteenth century. The use of them generally found it 
way into France, and still later, but slowly, into England. With tl 
development of British commerce the use of these most convenif 
instruments of commercial traffic would, of course, increase. 
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according to Mr. Chitty, the earliest case on the subject to be 
found in the English books is that of Martin v. Boure in the reign 
of James I. Up to this time the practice of making these bills nego¬ 
tiable by endorsement has been unknown, and the earlier bills are 
bound to be made payable to a man and his assigns, though in 
some instances to bearer. But about this period. i.e. 9 at the close of 
the sixteenth or the commencement of the seventeenth century, the 
practice of making bills payable to order, and transferring them by 
endorsement took its rise. At first the use of bills of exchange 
seems to have been confined to foreign bills between English and 
foreign merchants. It was afterwards extended to domestic bills 
between traders, and finally to bills of persons whether traders or 


not 




< 


Promissory notes also came into use almost at the same time 
but for a long time they were not treated as negotiable instruments. 
Lord Holt in the time of Queen Anne was much against these docu¬ 
ments (promissory notes) beiDg treated as negotiable, but in obe¬ 
dience to the force of mercantile opinion an Act was passed (Statu¬ 
tes 3 and 4 Anne, Ch. 9) by which the law was modified and pro¬ 
missory notes were declared negotiable. 

Application of Act 


The Negotiable Instruments Act does not apply to — 

(1) the Reserve Bank of India Act, 1934, Section 21. That section 
prohibits any person in India other than the Reserve Bank or 
the Central Government, to make, draw, accept or issue any 
bill of exchange, hundi, promissory note or engagement for the 
payment of money payable to bearer on demand, or borrow, owe 
or take up any sum or sums of money on bills, hundis or notes 
payable to bearer on demand of any such person, provided that 
cheques or drafts including hundis payable to bearer on demand 
or otherwise, may be drawn on a person’s account with a bank, 
shroff or agent. The object of this provision is to protect the 
monopoly of the Government of issuing the paper currency of 
the country. 

(2) any local usage relating to any instrument in an oriental langu¬ 
age, except so far as such usages are excluded by any words in 
the body of the instrument or where the intention is indicated 
to the effect that the legal relations of the parties to a particu¬ 
lar class of instrument shall be governed by the Negotiable 

m Instruments Act, (S.l.) 
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It may be added, therefore, that this Act primarily deals with 
bills of exchange, promissory notes and cheques. There may be 
other kinds of negotiable instruments to which it would apply in 
the absence of local usage to the contrary. 

Definitions 


Negotiable Instrument: Section 13 of The Negotiable Instru- 
ents Act, states as follows:— 


(1) A “negotiable instrument” means a promissory note, bill 
of exchange or cheques payable either to order or to bearer. 

Explanation (i) A promissory note, bill of exchange or cheque 
is payable to order which is expressed to be so payable or which is 
expressed to be payable to a particular person, and does not con¬ 
tain words prohibiting transfer or indicating an intention that it 
shall not be transferable. 


Explanation (ii) A promissory note, bill of exchange or cheque 
is payable to bearer which is expressed to be so payable or in 
which the only or last indorsement is an indorsement in blank. 

Explanation (iii) Where a promissory note, bill of exchange 
or cheques, either originally or by indorsement, is expressed to be 
payable to the order of the specified person, and not to him or his 
order, it is nevertheless payable to him or his order at his option. 

(2) A negotiable instrument may be made payable to two or 
more payees jointly, or it may be made payable in the alternative to 
one or two, or one or more of several payees. 

Judge Willis, in his work on Negotiable Instruments, defines a 
negotiable instrument as “one, the property in which is acquired 
by any one who takes it bona fide, and for value notwithstanding 
any defect in title of the person from whom he took it”. It would 
thus be seen that by “ negotiability ” is meant that not only is the 
instrument transferable by indorsement or delivery but, that the 
holder in due course of a bill, who has received it bona fide complete 
and regular on the face of it, before it was overdue, for value, and 

without any notice as to the defect in title of a previous holder, 
acquires a good title. 

Bill of Exchange: A bill of exchange is a negotiable instrument 
and is defined as “an instrument i n writing containing an uncondi¬ 
tional order, signed by the ma.ker, directing a certain person to pay 
a certain sum of money only to, or to the order of, a certain person, 
or to the bearer of the instrument” (S. 5). 
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Promissory Note: A promissory note is a negotiable instrument 
and is defined as an instrument in writing (not being a bank note 
or a currency note) containin g an unconditional undertaking , signed 
by the maker, to pay a certain sum of money only to, or to the 
order of, ascertain person, or to the bearer of the instrument” (S.4). 

I Cheque: A cheque is a negotiable instrument and is defined as 
“a bill of exchange drawn on a specified banker and not expressed 
to be payable otherwise than on demand” (S. 6). 

Peculiarities 


From the above definitions, it will be noticed that a negotiable 
instrument must be in writing. It must also be unconditional. With 
regard to the expression “unconditional” the Act says that the 
“promise or order to pay is not ‘conditional* within the meaning 
of Sections 4 and 5 by reason of the time for payment of the 
amount of any instalment thereof being expressed to be on the lapse 
of a certain period after the occurrence of a specified event, which 
according to the ordinary expectation of mankind, is certain to 
happen, although the time of its happening may be uncertain”. As 
for example, if a bill is payable on the death of A, that event, 
according to the ordinary expectation of mankind, is certain to 
happen, and therefore, the bill would not be void on the ground of 
uncertainty. If, however, a bill is to be payable “on the marriage 
of A” it will be void on the ground of uncertainty because A might 
not marry at all. It should also be noted that a bill must contain 
an order to pay and not a mere request, therefore the words used 
must be imperative in effect. Another requirement is that it must 
be payable either on demand or at a determinable future time. The 
bill or note ought to be for a sum certain. With regard to this the 
Act says that the sum payable is certain within the meaning of 
Sections 4 and 5 although it includes future interest, or is payable 
at an indicated rate of exchange, or is according to the course of 
exchange and although the instrument provides that on default of 
payment of an instalment the balance unpaid shall become due 

Ifinition also requires that the person to whom the bill is payable 

Zter With 'regard t o this the Act lays down that the person 
should he taken as specified although he is misnamed, or ts des.gn- 

ated by descrl f’ t, °" has, as far a, bills of exchange are co-n 

cernJd .Vpeeuliar meaning and must, a, far as possible, be s.r.Cly 














Negotiable Instruments 


295 


used in cases of instruments written in the English language, 
because doubt is thrown as to whether the use of other words would 
be construed as having a similar effect. The words “or assigns”, 
“or agent”, “or attorney”, “or representative” would not be cons¬ 
trued as having the same effect as the words “or order”. 

An instrument drawn as “ Pay only ” is not negotiable . Again 
where the indorsement on an instrument runs as “Pay A ” and does 
not include the words “or order” or “or bearer” the bill is 
negotiable in spite of this omission. The same rules apply to 
Government promissory notes, as under the Indian Securities Act 
of 1886, Section 6, the Negotiable Instruments Act is applicable to 
them. In this case Government promissory notes had been stolen, 
indorsements forged thereon and sold. When the rightful owners 
claimed them from the holders it was found that some of the loans 
were renewed. The court held that forgery gave no title and that 
Government promissory notes came under the Negotiable Instruments 
Act and that the plaintiffs should hand back all the notes, including 
those renewed. 

From what has been so far discussed it must not be thought 
that bills, promissory notes and cheques are the only negotiable 
instruments. Other instruments such as bank notes, bank drafts, 
dividend warrants, share warrants, scrips, bearer debentures and 
Treasury bills also enjoy the privilege of being “negotiable” by the 
custom and usages of trades and markets . Each case will be decided 
on its own merits. In other words, though our Negotiable Instru¬ 
ments Act no doubt deals only with bills, promissory notes and 
cheques, it by no means seeks to limit the number of negotiable 
instruments to these three documents; the Law Merchant , as inter¬ 
preted by the course, is left entirely a free hand in the work of 
extending the privilege to other instruments. 


Quasi-negotiable Instru 



eats 


Railway receipts, bills of lading and dock warrants are referred 
to as “quasi-negotiable" instruments because they can be transferred 
by endorsement and or delivery but they aie not negotiable instru¬ 
ments as a bona fide transferee for value without notice does not 
get a title free of defects in the titles of former transferors. Simi¬ 
larly money orders, postal orders and share certificates are not 
negotiable instruments, neither is a mere I.O.U. unless it also 
contains words which make it a promissory note. 
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“Not Negotiable” Crossing 

If a cheque or bill is crossed generally or specially bearing the words 
“not negotiable ” or “payable to X only”, it shall not have, and 
shall not be capable of giving, a better title to the cheque than 
that which the person from whom he received it had. Such a cheque 
may be indorsed and transferred; but no subsequent holder receives 
a better title than the transferor even if he is an innocent holder 
for value without notice. This is generally done when the holder 
wishes to transmit the cheque or bill by post, or through some 
other medium by way of remittance, and wishes to protect himself 
from the risk of having to pay twice over in case it is stolen en 
route, and gets in the possession of some one who may be in a 
position to claim money on it as a “holder in due course for value”. 


Negotiable Security a Conditional Payment 

It may be noted that when a person gives a negotiable security 

V 

i-e ., a bill or a promissory note, either by accepting, endorsing, or 
otherwise, to his creditor, it operates as a conditional payment 
only and not as a satisfaction of the debt, unless the parties agree 
to treat it as such. The usual presumption is that the giving of such 
an instrument is a conditional payment A creditor can sue on the 
original consideration where a cheque, promissory note or bill of 
exchange was not accepted as a complete and unconditional satis¬ 
faction to his dues, as such an instrument is to be taken as a con¬ 
ditional payment and the dues of the creditor will be discharged 
only when the creditor receives the cash. 

^^Vorms of Promissory Notes and Inland and Foreign Bills 

The simplest of these documents is a promissory note . 


Illustration 

A borrows from B Rs 100 or owes him that money, he may give to B a promis¬ 
sory note, in which he promises to pay B Rs 100 on demand, or at some other future 
date, with or without interest, according to arrangement between them. The 
simplest form would be as follows: ___— 


56, Mahatma Gandhi Road, 
Bombay , 16th June 1979 

-- On demand (or at three months after date) I 

promise to pay Mr. B the sum of Rupees One 
Stamp Hundred only. Value received. 


Rs 100-00. 


(Sd.) A 


To 
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This instrument puts the debt in what is called a “tangible 
form”, and B , the holder of it, has not only the consolation of 
having a written acknowledgment of this debt, as well as an instru¬ 
ment which evidences an acknowledgment of the debt, but also, 
in case he is in want of money and the debt is not due (where it is 
to be paid after some time), he can raise money on this promissory 
note by discounting it with a bank, i.e. y selling it for its value less 
a charge made by the banker by way of discount, or transfer it to 
some other person to whom he ( B) may be owing money. 

Merely because a document is described as a promissory note, 
does not make it one. It must satisfy the statutory requirements. 

A document which does not contain an express promise to pay is 

% 

not a promissory note. Mere mention of the date of maturity in a 
receipt cannot make it a promissory note. In Ambalal Purshottam - 
das & Co . v. J. P. Dave , it was observed that a document cannot be 
construed as a negotiable instrument where proof of succession is 
needed to entitle a person to the money specified therein. One of 
the basic tests is that the payee or bearer must be certain . Therefore 
the words “we as well as our successors are bound herewith to 
fulfil your'dues whenever and wherever you or your successors ask 
or demand the said sum” were held as not satisfying the test of 
certainty of the payee and the instrument therefore cannot be a 
promissory note. However, in the same case it was pointed out 
that the mere fact that the promissory note is written on a page in 
an account book of the creditors and therefore could not be nego¬ 
tiated from hand to hand, does not make it illegal or any the less a 
promissory note. 

The absence of the name of the payee would not render the 
promissory note invalid if the payee was known with certainty 
at execution. Where the payee was described as “son of P. C.” 
and the plaintiff who had lent money was the son of P. C. 
although not mentioned by name and the lender and the borrower 
knew it and although there were other sons of P. C. in existence it 
was held that the name must always be mentioned to make a pro¬ 
missory note valid is not sustainable in any modern Court of justice, 
equity and good conscience. 1 


With regard to a bill of exchange , it may be an inland or a 
foreign bill . We shall first take a simple example of an inland bill. 


1 Ponnuswami Chettiar v. P . Vellaimuthu Chettiar , 70 Mad. L. W. 260, (1957) 

1 Mad. L.J. 179; see also Brijraj Sharan v. Raghunandan Sharan (S) 

A.I.R. 1955 Raj 85 (D.R.) 
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Illustration , : 

A, a retailer, buys goods from B, a wholesale merchant for, say Rs 150. The 
arrangement is that A should have a credit for one month after the date of delivery 
of the goods and that a bill should pass between them. Therefore, B, when deliver¬ 
ing goods to A presents an invoice for the goods he has sold and also a draft of B 
which has to be accepted by A and returned to B , which makes it a complete 
document. The draft as drawn would be in the following form. 

56, Dr. D. Naoroji Road, 

Bombay, 2 0th July, 1979 

One month after date pay me or my order 
the sum of Rupees One hundred and Fifty only, 
for value received. 


Rs 150-00 (Sd.) B 


The above draft, when accepted by A would bear across the 
face of it the following writing— 

ACCEPTED 
(Sd.) A 

Bombay, 20th July 1979 


Stamp 


i 


The holder of this bill i.e. B can now hold it to till its due 
date, viz. 23rd August (which includes three days of grace) and 
recover Rs 150 on that date from A the acceptor. If B likes he may 
indorse it over to any one in payment of any debt owing, or if he 
happens to be in want of money before maturity of this bill, he 
may discount it with his banker, as in the case of the promissory 
note dealt with above. It will thus be noticed that in this case, 
though a obtains goods on a month’s credit, B obtains an instru¬ 
ment which renders almost the identical service that ready cash 
would have rendered, because he can either hold it on, or discount 
it and obtain cash, or use it in payment of his own debt to others. 

In the case of foreign bills i.e. bills drawn on firms and indivi¬ 
duals outside the country, they are generally drawn in sets of three, 
each part being numbered and called a W and as soon as any of 
them is naid, the others become Inoperative. If, however, a person 
accepts or indorses differs-, parrs of a bill in favour of different 

“ were a separa.e bill (S. 132). As between holders 

in due course of different parts of .be same set he who first acquired 
Ule to his par. is entitled to the other parts and the money repre- 
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seated by the bill (S. 133). Whether a bill is inland or foreign is a 
question of fact. Even if a bill is drawn in a foreign language in 
England or India it will be an inland bill notwithstanding, if it 
answers the definition of an inland bill. 2 It must also be remem¬ 
bered that in the case of foreign instrument (except where there is 
a contract to the contrary) the liability of the maker , or drawer of a 
foreign promissory note, bill or cheque is regulated by the law of the 
place where he made the instrument , and the liability of the acceptor 
and the indorser by the law of the place where the instrument is made 
payable (S. 134). 

Illustration 

A bill of exchange was drawn by A in California, where the rate of interest is 
25 per cent, and accepted by B , payable in Washington, where the rate of interest 
is 6 per cent. The bill is indorsed in India and is dishonoured. An action on the 
bill is brought against B in India. He is liable to pay interest at the rate of 6 per 
cent only; but if A is charged as drawer. A is liable to pay interest at the rate of 
25 per cent (Tllus. to S. 14) 

In case of dishonour of such an instrument, the law of the place 

4 

oj payment governs dishonour (S.135). 

Illustration 


A bill of exchange drawn and indorsed in India, but accepted payable in France 
is dishonoured. The endorsee causes it to be protested for such dishonour, and gives 
notice thereof in accordance with the law of France, though not in accordance with 
the rules herein contained in respect of bills which are not foreign. The notice is 
sufficient (Illus. to S.135). 

If a negotiable instrument is made, drawn, accepted or indorsed 
out of India, but in accordance with the law of India, the circum¬ 
stance that any agreement evidenced by such instrument is invalid 
according to the law of the country where it was made does not 
invalidate any subsequent acceptance or indorsement made thereon 


London , 2 1st July , 1979 

Sixty days after sight of this First of Exchange 
(second and third of the same tenor and date un¬ 
paid, pay to the order of Messrs. Lyon, Sons & Co., 
Bombay, the sum of Rupees Two Hundred only. 
Value received. 

Rs 200-00 (Sd.) Lyon, Sons & Co. 

To 

Messrs. Jamshedji & Framji, Bombay 


Stamp 


2 Marseilles E.R . v. Land Co., (1885) 30 Ch. (598) 
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in India (S.136). They are drawn in a set so that they can be sent by 
different mails, or through different routes, to ensure at least one 
reaching its destination. 

The second would read as— 

London , 21st July 1979 I 

Sixty days after sight of this Second of Ex- I 
change (first and third of the same tenor and date I 
unpaid) pay to the order of Messrs. Lyon, Sons & 
Co., Bombay, the sum of Rupees Two Hundred I 
only. Value received. I 

Rs 200-00 (Sd.) Lyon, Sons & Co. I 

To 

Messrs. Jamshedji & Framji, Bombay. I 

The third would read as— 



Stamp 


London , 2ht July 1979 

Sixty days after sight of this Third of Ex¬ 
change (first and second of the same tenor and date 
unpaid) pay to the order of Messrs. Lyon, Sons & 
Co., Bombay, the sum of Rupees Two Hundred 
only. Value received. 


Rs 200-00 


(Sd.) Lyon, Sons & Co. 


To 

Messrs. Jamshedji & Framji, Bombay. | 


An inland bill or instrument is defined as a promissory note, 
bill of exchange or cheque drawn or made in India and made pay¬ 
able in or drawn upon any person resident in India (S. 11), where¬ 
as a foreign bill or instrument is defined as any such instrument not 
so drawn, made or made payable (S. 12). in English law, “an in¬ 
land bill is a bill which is or on the face of it purports to be 
(a) both drawn and payable within the British Islands, or (b) drawn 
within the British Islands upon some person resident therein. Any 
other bill is a foreign bill (S. 4 Bills of Exchange Act). The British 
Island would include the United Kingdom of Great Britain and 
Ireland; the islands of Man, Guernsey. Jersey, Alderney and Sark, 
and the Islands adjacent to any of them being part of the Dominion 

of Her Majesty. 
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Consideration 

As a negotiable instrument is also a contract consideration is 
necessary to support it, but unlike in the case of other contracts, 
negotiable instruments are presumed to stand on the basis of valuable 
consideration . The rules as to consideration are the same as those 
laid down by the Indian Contract Act except where they are oppo¬ 
sed to the provisions of the Negotiable Instruments Act. 

In the case of every negotiable instrument the presumption , 
until the contrary is proved, exists that it was made or drawn for 
consideration, and that every such instrument, when it has been 
accepted, indorsed, negotiated or transferred, was accepted, indor¬ 
sed, negotiated or transferred for consideration [S. 118(a)]. This 
presumption may be rebutted by showing that the instrument was 
obtained from its lawful owner by means of fraud or an offence or 
that no consideration was in fact given. As the consideration here 
is presumed the party denying it has to prove his case. This of 
course applies to instruments which are negotiable. 

It is the usual practice to insert the words il value received ” or 
a similar statement of consideration in bills of exchange and pro¬ 
missory notes though in law they are not necessary . It may be added 
that a person who holds a bill of exchange for collection with a 
lien on the bill is a holder of the bill for consideration.* 

Accommodation Bill 

An Accommodation Bill , also known as a “kite” or windmill”, is 
one which is drawn, accepted or endorsed, although no value has 
been given for it, that is, one for which the drawer or acceptor has 
received no consideration. According to Section 43 of the Negoti¬ 
able Instruments Act, “a negotiable instrument made drawn, accep¬ 
ted, indorsed or transferred without consideration, or for a consi¬ 
deration which fails, creates no obligation of payment between the 
parties to the transaction. But if any such party has transferred the 
instrument with or without indorsement to a holder for considera¬ 
tion, such holder, apd every subsequent holder deriving title from 
him, may recover the amount due on such instrument from the 
transferor for consideration or any prior party thereto”. 

Illustration 

Where a bill is drawn by A and accepted by B without consideration, as bet¬ 
ween A and B the want of consideration will be a good defence. If, however/4, 

3 (Royal Bank of Scotland v. Rahim Cassini & Son , 27 Bom. L.R. 506) 

- 20 - 
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the drawer, transfers the bill to C for valuable consideration and C presents it on 
due date to the acceptor B , the original absence of consideration as between A and 
B cannot be urged against C and B as a defence. 4 

The person for whose accommodation the instrument has been 
made, drawn, accepted or indorsed cannot, if he has paid the 
amount, recover it from any person who became a party to accom¬ 
modate him. A party who has induced and other party to make, 
accept, indorse or transfer the instrument to him for a considera¬ 
tion which he has failed to pay or perform in full, cannot recover 
on it an amount exceeding the value of the consideration (if any) 
which he has actually paid or performed. 

Inchoate_Instruments 

When a person signs and delivers to another a stamped paper in 
accordance with the law relating to negotiable instruments in blank, 
or partially written, he is thereby taken to give prima facie autho¬ 
rity to the holder to make or complete upon it a negotiable instru¬ 
ment for any amount specified therein, and not exceeding the amount 
covered by the stamp , and thus, the person so signing shall be liable 
upon the instrument in the capacity in which he has signed to a 
holder in due course. A person who was not a holder in due course 
cannot recover any amount in excess of that intended to be paid 
thereunder by the person signing and delivering(S. 20). This section 
is based on the rule of estoppel. Here the person by signing the docu¬ 
ment and delivering to others in blank or incomplete form, lays 
himself open to this risk through his own act. The necessary condi¬ 
tion present here is that the document ought to be stamped accord¬ 
ing to rules applying to negotiable instruments and should have 
been given to a holder apparently with a view to be converted into 
a negotiable instrument. Not only the original holder, but even a 
subsequent holder may fill it up, but a mere agent for safe custody 
cannot. Besides, the document must be filled in before it can be 

enforced . 

In the case of inchoate documents the most important princi¬ 
ple is that the person to whom it was given in an incomplete form 
must fill it up and deliver it to the third party who seeks to sue the 
party signing. Thus where a blank acceptance was stolen from the 
acceptor and thereafter filled in as a bill and was negotiated to a 
holder in due course it was held that as he had not delivered it to 
anybody the thief had no authority to fill it in. 5 

4 (Sakharam Mansram v. Gulabchand Tarachind , 16 Bom. L.R. 743) 

* [Baxendale v. Bennet , (1878) 3 Q.B.D. 52j] 
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Illustration 

In one case the name of the payee, B , was left blank by A and the instrument 
was delivered to B and subsequently payment of the amount due on the date was 
made to B. Thereafter B in collusion with his brother C (who knew that the in¬ 
strument had been discharged) inserted C’s name in the blank space and completed 
the instrument. It was held ihat A was not liable as B's authority as A' s agent to 
complete the instrument under Section 2D came to an end when the amount of the 
note was paid to him. 6 

Lost Bill 

Where a bill of exchange is lost before it is overdue, the holder 
may apply to the drawer to give him another bill of the same tenor 
giving security to the drawer if required to indemnify him against 
all persons in case the lost bill should again be found, and in case 
the drawer refuses he may be compelled to do so [S. 45A]. This rule 
only applies to bills and not to promissory notes and the right to claim 
a new bill is only against the drawer , but the section is silent as to 
whether the acceptor and indorser can be compelled to accept it and 
indorse respectively. 

Ambiguous Instruments 

When an instrument is so made out that it can be construed 
either as a promissory note or a bill of exchange, the holder may , at 
his election , treat it as either , and the instrument shall be thence¬ 
forth treated accordingly (S. 17). This occurs when drawer and 
drawee are the same person or where the drawer is a fictitious per¬ 
son or does not have the capacity to accept the bill or to contract. 
Once the holder makes his election , however , he is bound by it. 

Usances 

In some European countries bills are drawn at usances , i.e. 
payable after a period fixed by custom for payment of a draft drawn 
in one country on another and made payable there. The usances have 
to be proved in each particular case by the person who pleads usance. 

PARTIES TO A NEGOTIABLE INSTRUMENT 
1. Drawer 

The drawer is the person who draws the bill or cheque. He is 
known as the maker in the case of a promissory note. The drawer 

6 [S. Ahmad Ibrahim v. D. Ramadas , 1953 Mad. W.N. 853.63 Mad. I W 1083* 
A.I.R. 1954 Mad 532] 
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must sign the bill because although there is no objection to the bill 
being accepted before the drawer places his signature on it, it re¬ 
mains incomplete and cannot be issued. 5 6 7 

2. Drawee 

The drawee is the person on whom the bill or cheque is drawn 
and who is thereby directed to pay. 

3. Acceptor 

In the case of a bill of exchange, the drawee becomes the 
acceptor after he has signed his assent upon the bill, or if there are 
more parts than one, upon one of such parts and delivered it, or 
given notice of such signing to the holder or to some person on his 

behalf (S. 7). 

4. Payee 

The payee is defined as the person named in the instrument to 
whom or to whose order the money is by the instrument directed 
to be paid (S. 7). The drawer may make the bill or cheque payable 
to himself or may name another person to whom it has to be paid. 


5. Holder 

The holder of a promissory note, bill of exchange or cheque is 
defined as meaning any person entitled in his own name to the pos¬ 
session thereof and to receive or recover the amount due thereon 
from the parties thereto. Where the note, bill or cheque is lost or 
destroyed its holder is the person so entitled at the time of such 
loss or destruction (S. 8). The holder of the bill may be the 
original payee named in the bill, or one to whom the bill is indor¬ 
sed over by the original payee. In the case of a bill or promissory 
note payable to bearer, the bearer is the holder. 


6. Holder In Due Course 

A holder in due course means “any person who for consideration 

became the possessor of a promissory note, bill of exchange or 
cheque if payable to bearer; or the payee or indorsee thereof, i 
oavable to order, before the amount mentioned in it became pay- 

ab le and without having sufficient cause to believe that any e ec^ 

existed in the title of the person from whom he derived his 
title” (S- 9). 

i fri. Call v. Taylor, (1865) 35 L.J. (C.P.) 365 
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It will be seen from the above definition that the holder should 
have become the possessor of the document before the amount men¬ 
tioned in it becomes payable and thus it a person takes tne document 
after it has already fallen due, he will not be called a holder in uu* 
course. Further, he should take the instrument without having suffi¬ 
cient cause to believe that any defect existed . In English law ii itcouid 
be proved that the holder took the document in good faith it would 
be sufficient, bat in ,ndta under this section more than mere good 
faith is necessary and therefore, it would not be sufficient to show 
that be acquired the document honestly but was a little negligent. 
It should also be remembered that even u holder in due course cannot 
get good title if a previous endorsement was forged . 

With regard to a bona fide taking of the bill the fact that he 
paid full value for it will go a long way to prove it, whereas if 
much less than the actual amount of the bill is paid it will throw 
some doubt as to bona fide taking. In one case where a money¬ 
changer took a bank note for full value, giving actual cash for it, 
twelve months after he had received notice of a robbery, it was 
held that the circumstances of his forgetting or omitting to look 
for the notice was no evidence of mala fide.* It may also be added 
that a promissory note, bill of exchange or cheque made, drawn or 
accepted payable at a specified place and not elsewhere must, in 
order to charge any party thereto, be presented for payment at the 
place (S. t8). 

A person cannot be said to be a holder in due course if it can 
be proved that to his knowledge there was a defect in the instru¬ 
ment which came into his possession and this is a matter which can 
only be proved by evidence. 9 A post-dated cheque drawn by a 
partner in his own favour was endorsed for consideration to a third 
party who knowingly accepted it. Here the third party must be 
diligent in the matter of making some further and independent 
inquiries about his cheque. If he neglects to do this, he cannot 
claim to be a holder in due course. The rule in Section 9 of the 
Negotiable Instruments Act which defines “holder in due course” 
is stricter than the rule of English Law as in India the payee or 
endorsee would be a holder in due course only if he obtained it 
“without having sufficient cause to believe that any defect existed 
in the title of the person from whom he derived his title.” 10 A 

8 (Raphael v. The Bank, of England 17 C.B. 171). 

9 (Jwala Bank Ltd. v Habib Ahmed , A.I.R. 1952, Punj. 286). 

10 Sunde'das Sobhraj v. Liberty Pictures, (1956) 26 Com. Cas. 455; A.I.R, 1956 
Bom. 618. 
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person to whom a post-dated cheque is endorsed for valuable consi¬ 
deration and before due date for payment is a holder in due course 
where he did not know of any arrangement between the drawer and 
the endorser that the cheque should be presented only after all the 
goods ordered for had been delivered to the drawer. 11 In Tarachand 
Kevalram v. Sikri Brothers, 1 * it was pointed out that a person who 
obtains an inchoate instrument for consideration and inserts his 
name as the payee does not thereby become a holder in due course. 
Section 9 of the Negotiable Instruments Act seems to contemplate 
and imply that there must be a negotiation or a transfer to the 
holder in due course by someone who had the authority to so 
negotiate or transfer the negotiable instrument. Further, the trans¬ 
fer should be of a negotiable instrument which an inchoate 
instrument is not. 

7. Indorser 

When the payee indorses the instrument i.e ., when he writes 
his name on the instrument with the intention of transferring it, he 
is also known as the indorser. 

8. Indorsee 

The person to whom it is indorsed is the indorsee. Indorse¬ 
ments are of various kinds, as we shall see later (S. 7). 

9. Drawee in Case of Need 

When, in the bill or in any indorsement, the name of any 
person is given in addition to the drawee to be resorted to in case 
of need, such person is called a “drawee in case of need”. 

10. Acceptor for Honour 

When a bill of exchange has been noted or protested for non- 
acceptance or for better security and any person accepts it supra 
protest for honour of the dra wer or of any one of the indorsers, 
such person is called an “acceptor for honour”. 

Capacity of Parties 

The capacity of a party to draw, accept, make or indorse a bill 
or note is co-extensive with his capacity to enter into a contract. 
However, the peculiarity of the bill is that the incapability of any one 
party to the bill in no way diminishes the liability of the others. 

II ( s. Hajee Wohd. Haneef Sahib & Co. v. Abu Backer 69 Mad. L.W. 184, (1956) 

26 Com. Cas 182 (1956) I.M.L.J. 471). 
h A.I.R. 1953, Bom. 290. 55 Bom. L.R. 231; I.L.R.; (1953) Bom. 717. 
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Thus a minor may draw, accept or indorse and negotiate such 
an instrument so as to bind all except himself (S. 26). Majority in 
India is determined by the law of domicile. Under the Indian 
Majority .net of 1875 , every person domiciled in India attains his 
majority at the age of 18, but if before his attaining this age, a 
guardian of his person or property was appointed by a Court or 
the supervision of his property had been taken up by a Court of 
Wards, the period of majority would be extended to the age of 21. 

The capacity of a person of unsound mind 9 or a lunatic, to incur 
liability on a bill of exchange is the same as his capacity to con¬ 
tract, as we have discussed in the chapter on Contracts. 

An agent duly authorised may make out, accept or indorse a 
cheque, bill or note in the name of his principal and thus bind the 
latter. If the agent signs in his own name he will be personally 
liable except to those who induced him to sign upon the belief that 
the principal only would be held liable (S.28). 

A legal representative of a deceased person who signs his name 
to a promissory note, bill of exchange or cheque is personally 
liable unless he expressly limits his liability to the extent of the 
assets received by him as such (S. 29). 

The capacity of a joint stock company to draw, accept or indorse 
a bill of exchange, or make and indorse a promissory note or hundi 
depends on its constitution or the nature of the business on the same 
principle as its power to contract as well as to borrow and lend 
money is determined. Such an instrument will be deemed to be 
made, accepted, drawn or indorsed on behalf of a company if so 
done by any person acting under its authority express or implied 
(S. 7, Companies Act, 1956). 

ACCEPTANCE 

An acceptance is the assent by the drawee to the order of the 
drawer which assent is expressed by him in writing on the bill with 
his signature with or without the word “accepted”. Delivery after 
acceptance is necessary to complete it. 

A bill should be presented to the drawee for acceptance because 
until he accepts he is not personally bound to pay. In the case of 
(1) a bill payable after sight, or where (2) the instrument itself 
stipulates that it should be presented for acceptance, or where 
(3) it is payable elsewhere than the place of business or residence 


308 


Negotiable Instruments 


of the drawee, it must be presented for acceptance. The Act requi¬ 
res the assent to be written on the bill therefore an acceptance on 
a copy or a separate paper will not do. We have seen that a bill 
must be delivered after acceptance and on the same principle the 
bill must be delivered after being endorsed to make the property 
pass. 

Similarly delivery is necessary to complete the making of a 
promissory note or the endorsement of a promissory note or cheque 
(S. 46). It should be noted that the mere fact of possession of a 
bill by the drawee cannot constitute acceptance. To fix the drawee 
with liability, acceptance by him of the instrument and not merely 
an acknowledgement of liability is necessary. However, as no 
particular form of acceptance is required an acknowledgment may 
be construed as an acceptance but it must satisfy the requirements 
of Section 7 and must appear on the bill and be signed by the 
drawee.' 5 The delivery may be either actual or constructive. A 
constructive delivery arises where after acceptance the acceptor 
writes to the holder informing him of his having accepted the bill. 
Hundis may be accepted orally by local custom. 

When the bill is presented to the drawee for acceptance the 
presentor must if the drawee so requires allow the drawee forty- 
eight hours (exclusive of public holidays) to consider whether he 
will accept it (S. 63). In the case of bills payable after sight, pre¬ 
sentment for acceptance is necessary in order to fix the maturity of 
the bill (S. 61). The same rule applies to promissory notes payable 
after sight (S. 62). It should be noted that only the drawee or all 
or some of several drawees, or a person named in the bill as a 
drawee in case of need or an acceptor for honour can bind himself 
by an acceptance (S. 33). Where there are several drawees of a bill 
of exchange who are not partners, each of them can accept for him¬ 
self but none of them can accept it for another without his autho¬ 
rity (S. 34). 

Acceptance by Agent 

A bill may be accepted by the drawee’s agent on the latter’s 
behalf but the agent so accepting must make that point clear, "r else 
he may be personally liable. A bill signed by directors or agents of 
a company must make it clear that they sign on behalf of the com¬ 
pany as its agents. In determining whether the signature is that of 

t» Jagjivan Mavji~Vithlani v. M\s Ranchhoddas Meghajl, 1954, S.C.J. 626 1954 
S.C.A. 842; A.I.R. 1954 S.C. 554 (S.C.) 
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Ihe principal or the agent, the construction most favourable to 
validity has to be adopted. 14 


«< 


We shall now proceed to discuss the various peculiarities as to 
acceptance*’. The “acceptance” may be general or qualified. 


General Acceptance 

A general acceptance is where the drawee signs his name on the 
bill with or without the word “accepted”, thereby signifying his 
assent to the bill. The signature of the drawee, even though it was 
placed on the back of the bill was held to constitute an acceptance. 11 

The acceptance must not state that the drawee is to fulfil his 
obligation in any other consideration than a payment of money. 16 
As a general rule the bill must always be accepted generally, and 
if the acceptor adds any qualification to it, it becomes a conditional 
acceptance, as we shall see later, in which case the drawer may 
either agree to such an acceptance or treat the bill as dishonoured 
by non-acceptance. 


Qualified Acceptance 

i 

An acceptance may be qualified in various ways. It may be 
qualified as to the amount e.g ., a bill may have been drawn for 
Rs 500, whereas the acceptor, perhaps arguing that he owes only 
Rs 300, may accept for Rs 300, as “Accepted” for Rs 300 (three 
hundred) only. 

It may be qualified as to time where it undertakes the payment 
at a time other than that at which under the order it would be 
legally due, e.g., where a bill is drawn payable one month after 
date, the drawee accepts it as “Accepted payable three months 
after date”. 

It may be qualified as to place as where no place of payment 
being specified, it undertakes to pay at a particular place only, or 
where a place of payment being specified, it undertakes to pay at 
some other place only e.g., “Accepted payable at the Lloyds Bank 
and there only”. If, however, the acceptance is worded as “Accept¬ 
ed payable at the Bank of India Ltd.”, it is not qualified, because 
here the holder is not bound to present the instrument at the 

14 [Elliot v. Box Ironside (1925) 2 K.B. 301] 

14 [Young v. Glover (1857), 33 Jur. (N.g.) 637] 

16 Russell v. Phillips (1850), 14 Q.B. 891 
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bank and may present it for payment at the acceptor’s place of 
business. 

It may be accepted as payable in instalments , as “Accepted 
payable in monthly instalments of Rs 50”. 

It may be conditional declaring the payment to be dependent 
upon the happening of an event, e.g., “Accepted payable when in 
funds”, or “Accepted payable when goods consigned are sold”. 

It may be partial as when a bill is drawn for Rs 3,000 and is 
accepted for Rs 1,000. 

The drawer or holder of a bill is not bound to agree to an accept 
tance which is qualified. He can treat the bill as dishonoured, and 
move for remedies open to him on that ground. If, however, the 
holder of such a qualified acceptance acquiesces in the qualified 
acceptance, all previous parties whose consent is not obtained to 
such acceptance are discharged as against the holder and those 
claiming under him unless on notice given by the holder they 
assent to such acceptance (S. 86). This is because the drawer and 
endorser are in the position of sureties for the acceptor and the surety 
as we saw in the previous chapter, is released from his liability for 
any alteration in the terms without his assent. The English Bill of 
Exchange Act further lays down that if after notice the drawer or 
endorser does not express his dissent within a reasonable time, he 
shall be deemed to have assented. If the acceptor wishes to qualify 
his acceptance he should do so in the “clearest language” so that 
any person who sees it may not have the slightest doubt as to the 
nature of the acceptance. 

Liability of Drawer 

The drawer of a bill is not primarily liable unlike the maker of 
a promissory note. The drawer by drafting the bill undertakes 
that on due presentment to the drawee, it will be accepted and 
paid according to its tenor, but if the bill is dishonoured either 
by non-acceptaace or non-payment he, the drawer, will compen¬ 
sate the holder if notice of dishonour is duly given to or received 
by him (S. 60). Thus it will be seen that the drawer’s liability is 

secondary or conditional. 

Liability of Drawee 

The liability of the drawee arises only when he accepts the bill, 
the only exception being in the case of the drawee of a cheque 
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having sufficient funds of the drawer in his hands (S. 31) and even 
then the liability is only towards the drawer and not the payee. 17 

Liability of Acceptor or Maker 

With regard to the liability of the maker of a pro-note or the 
acceptor of a bi 11 B Section 32 provides as follows— 

“In the absence of a contract to the contrary, the maker of a promissory note 
and the acceptor before maturity of a bill of exchange are bound to pay the amount 
thereof at maturity according to the apparent tenor of the note or acceptance 
respectively, and the acceptor of the bill of exchange at or after maturity is bound 
to pay the amount thereof to the holder on demand. 

In default of such payment as aforesaid, such maker or acceptor is bound to 
compensate any party to the note or bill or any loss or damage sustained by him 
and caused by such default*’. 

This liability of the acceptor of a bill and the maker of a 
promissory note is absolute and unconditional. They are liable 
even though the instrument was not presented to them for payment 
on due date. The only case contemplated by the words “contract 
to the contrary” is that of an accomodation acceptor of a bill or 
maker of a note who is not bound to pay it if presented by a party 
to the accommodation, though he would of course be liable to a 
bona fide holder in due course. 

It will be seen here that the maker of a promissory note is 
bound to pay according to its tenor mainly because he has signed it 
and bound himself thereby. In the case of a bill of exchange, 
however, the drawee is not bound on it either to the payee men¬ 
tioned in it or to a holder unless and until he accepts it. If the 
drawee refuses to accept, the only remedy open to the payee or hol¬ 
der is to sue the drawer or the previous indorser. 

Only the drawee of a bill of exchange or all or some of several 
drawees, or a person named therein as a drawee in case of need or 
an acceptor for honour can bind himself by an acceptance (S. 33). 
Where there are several drawees of a bill of exchange who are not 
partners, each of them can accept it for himself, but none of them 
can accept it for another without his authority (S. 34). 

The acceptor is defined by Section 7 as 

“After the drawee of a bill has signed his assent upon the bill or, if three are 
more parts thereof than one, upon one of such parts, and delivered the same or 

17 [Jagjivan Mavi v. Runchhoddas Meghji, A.I R. 1954, S.C. 554; 1954 S C A 842* 

(1954) 2 M.L.J. 202]. 
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given notice of such signing to the holder or to some person on his behalf, he is 
called the “acceptor”. 


Acceptor's Liability for bill drawn in a fictitious name: An 

acceptor of a bill of exchange drawn in a fictitious name and payable 
to the drawer’s order is not, by reason that such name is fictitious, 
relieved from liability to any holder in due course claiming under 
an indorsement by the same hand as the drawer’s signature, and 
purporting to be made by the drawer (S. 42). 


The above section is based on the following rule of the English 

Common Law — 


“Where a bill is drawn in the name of a fictitious person payable 
to the order of the drawer the acceptor is considered as under¬ 
taking to pay to the order of the person who signed as the drawer, 
and therefore an indorsee may bring evidence to show that the 
signature of the supposed drawer, to the bill and to the first indor¬ 
sement, are in the same handwriting”. 18 


In such a case as the drawer is fictitious and the bill is drawn 
to his own order the drawer and the payee are one and the same 
person and fictitious. Therefore, before such a bill can be negotiated, 
the supposed drawer must indorse it in his owq handwriting. 


It should be noted that the acceptor is liable in such a case 
only to a holder in due course and not to a holder who knew or had 
reason to believe that the drawer or the payee was a fictitious person. 


Bills Retired and Rebate 

A bill is said to be retired when it is paid before its due date . 
Here if the acceptor of a bill left with a banker for collection offers 
payment to the banker less interest for the remaining period he 
should consult his customer before taking the payment. Frequently 
“rebate ” is allowed on the bills retired with the consent of the hol¬ 
der which is an allowance made to the acceptor for early payment . The 
rebate is computed on the amount of the bill for the remaining 
period at an agreed rate. There is one other meaning of the word 
“rebate”. In the case of bills discounted by a banker at the accounts 
closing period, the balance of discount, which is not earned during 
the year for bills not yet due, is carried over to the next year and 
is called in the accounts “Rebate on bills discounted”. 


18 Copper v. Meyer (1820), 10 B. & C. 468 
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INDORSEMENT 


Definition 


An endorsement is defined by Se «; tion 15 as — 

“When the maker or holder of a negotiable instrument signs the same, other¬ 
wise than as such maker, for the purpose of negotiation on the back or face thereof 
or on a slip of paper annexed thereto, or so signs for the same purpose a stamped 
paper intended to be completed as a negotiable instrument, he is said to indorse ihe 
same, and is called the indorser.” 

It will here be seen that the indorsements, though they are 
usually written on the back of a document, may be on the face or 
on a separate paper attached to the instrument. It is, of course, 
desirable that the indorsement be in ink though one in pencil is not 
bad and has been held as within the custom oi merchannts in 
England. 19 


If a bill is made payable to more than one payee, they must all 
indorse unless they are partners in a trading firm, when one of the 
indorsees can sign on behalf of all. When the payee’s name is 
wrongly spelt the indorsement should be in the same spelling as the 
instrument, but the payee may add thereafter his correct signature. 


Effect of an Indorse 


ii 


ent 


When a negotiable instrument is indorsed and delivered to the 
indorsee, the property therein together with the right of further 
negotiation, passes to the indorsee. It must be noted that the indor¬ 
sement on a bill of exchange, promissory note or a cheque made 
payable “to order’’ must be made on the instrument itself and that 
a transfer by means of a sale deed alone is not a negotiation nor is 
the transferee a holder thereof within the meaning of Section 8 of 
the Negotiable Instruments Act and cannot claim the rights of a 
holder under Section 43 of the Act.^o The difference between a trans¬ 
fer by endorsement and a transfer otherwise than by endorsement 
(e.g. by a transfer deed executed by the transferor) of a negotiable 
instrument is that in the latter case the assignee will get the same 
right us the assignor whereas an assignee by endorsement would 
have all the rights and advantages of a holder in due course of a 
negotiable instrument.- 1 But it is quits open to the indorser to 
restrict or exclude such right or merely to constitute the indorsee 
an ag^nt to indorse the instrument for some other specified 

19 Geary v. Physic, 5 B. & C. 324 

90 Jang Bahadur Singh v. Chander Bali Singh (1939) All, 419 

91 Seshachalam Naidu v. Venkatachalam Chetty, A.I.R.1954, Mad. 820 
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person (S. 50). Thus when the indorsements are placed as “Pay the 
contents to C only”, or “Pay C for my use” or “Pay C or order 
for account of B'\ or “The within must be credited to C”; the 
indorsements exclude the right of further negotiations by C. 

An indorsement is not bad simply because besides the state¬ 
ment transferring the instrument it adds a statement as to the pay¬ 
ment of consideration; e.g. “Pay the contents to C, being part of 
the consideration in a certain deed of assignment executed by C to 
the indorser and others” [ill (g) S. 50]. Such an indorsement does 
not exclude the right of further negotiation by C. The endorsee of 
a promissory note was held entitled to the amount under the pro¬ 
missory note and not merely the amount which he might have been 
proved to have actually paid for the endorsement or assignment of 
the promissory note in his favour.“ 

In case a person who is not a party to the bill indorses it, he 
is in the position of a surety or guarantor to all subsequent holders. 


Liability of Indorser 


With regard to the Indorser, his position is that, in the absence 
of a contract to the contrary, if a person indorses and delivers a 
negotiable instrument before maturity, without in such indorse¬ 
ment expressly excluding or making conditional his own liability 

by making it sans recours, as we shall see later, he is boun tod 
make good to every subsequent holder, in case of dishonour of the 
drawee, acceptor or maker the loss of damage caused to such sub¬ 
sequent holder through such dishonour. This is, of course, subject 
to the condition that due notice of dishonour has been given to or 
received by such indorser. Every person who becomes an indorser 
after dishonour is liable as upon an instrument payable on demand 


(S. 35). 

The indorser not only transfers the document and his right, 
title and interest in it to the indorsee-and in case of the bona fide 
holder even a better and complete title though his own title may be 
defective—but he also undertakes that in case the bill or note is 
not paid when duly presented for payment according to its tenor, 
he (the indorser) will himself pay. The condition precedent here is 
that It should be presented for payment on the date and In case of i 
honour due notice should be given to him. Thus every prior party to 


” Thambusami Reddiar v. Chidambaram Piilat, 

Mad. S60 


(1954) 2 M.L.J. 322; A.I.R. 1954 
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a negotiable instrument is liable thereon to a holder in due cou r se uniil 
the instrument is duly satisfied (S. 36). The maker, the drawer until 
acceptance and the acceptor are principal debtors to a holder in due 
course, whereas the other parties are liable as sureties for either 
maker, drawer or acceptor (S. 37). Thus indorsers are in the posi¬ 
tion of sureties to all subsequent parties for the prior indorsers, 
and the drawer of a bill before acceptance, the acceptor and the 
maker, are principal debtors. As between the sureties, each prior 
party is in the absence of a contract to the contrary, liable as a 
principal debtor to each subsequent party (Ss. 37 & 38). 

Illustration 

A draws a bill payable to his own order on B , who accepts it. A afterwards 
indorses the bill to C, C to D , and D to E. As between E and B, B is the principal 
debtor, and A, C and D aie his sureties. As between Fand A, A is the principal 
debtor, and C and D are his sureties. As between E and C, C is the principal 
debtor and D is his surety. 

The holder, however, must see that he does not impair any of 
the prior indorsers' rights because if he does so the said indorser 
wiil be discharged from his liability. 

Illustration 


^ is a holder of a bill of exchange made payable to the order of B which 
contains the following indorsements in blank— 


First indorsement 
Second indorsement 
Third indorsement 
Fourth indorsement 


“B” 

“Peter Williams” 
“Wright & Co.” 
“John Rozario.” 


This bill A outs in suit against John Rozario, and strikes out, without John 
Rozario’s consent the indorsements by Peter Williams and Wright & Co. A is not 
entitled to recover anything from john Rozario (S.40). 


This is because every indorser undrtukes to indemnify his subse¬ 
quent indorser or holder under him provided his rights are left unimpai¬ 
red so that he can step into the shoes of the party he indemnifies as far 
as his right oj recovery from prior parties is concerned. 


Again, if a drawee accepts a bill on which there is a forged 

indorsement of which be knows or has reason to believe that it is 

forged, he cannot refuse to pay on that ground. It would, of course, 

be otherwise i) the acceptor did nut know that the indorsement was' 
forged (S. 41). 


An indorsement by a rubber impression or in any other form 
ol the facsimile signature is valid at law, if placed by the person 

whose signature it purports to be or through his authority, but 
bankers refuse to accept such indorsement. 


^16 Negotiable instruments 

Indorsee is the person to whom the bill is indorsed i.e. 9 th6 
person specified to receive the amount mentioned in the 
instruments (S. 16). 

Different Classes of Indorsement 

The indorsement may be — 

(1) Blank /.e., only a signature. 

If the instrument is indorsed in blank it will be payable to the 
holder thereof even though originally payable to order (S. 16). A 
blank indorsement is effected by the holder writing bis signature 
only on the document. This makes the instrument transferable by 
delivery and equivalent to “payable to bearer”. 

An instrument which bears a blank indorsement may be after¬ 
wards indorsed in full by the holder and in that case the amount 
of it cannot be claimed from the indorser in full except by the 
person to whom it has been indorsed in full or by one who derives 
title through such person (S. 55). Here the position is that where 
an instrument indorsed in blank in the first instant is afterwards 
indorsed specially, the bill remains transferable by delivery in 
connection with all parties prior to the special indorsement, but 
with regard to the special indorsement the person to whose order 
it is indorsed should indorse it to give it further negotiation. 

In India, according to Section 85 (2) a bearer cheque remains a 
bearer cheque notwithstanding any endorsement appearing thereon. 
This sub-section provides that “where a cheque is originally expres¬ 
sed to be payable to bearer, the drawee is discharged by payment 
in due course to the bearer thereof, notwithstanding any endorse¬ 
ment whether in full or in blank appearing thereon, and notwith¬ 
standing that any such endorsement purports to restrict or exclude 

further negotiation”. 

(2) Special or Full, is made up by adding to the signature of 
the indorser a direction to pay the amount to, or to the order ol, a 

specified person (S. 16) e.g.. 

Pay to John Smith or order, 

(Sd.) WILLIAM GREEN. 

(3) Partial, e.g. 9 where only a part of the amount of the bill is 

transferred. This does not operate as a negotiation of the ,nstru “ 
ment; but where such amount has been partly paid, a note to t a 
effect may be indorsed on the instrument which may then ® 

negotiated for the balance (S. 56). 
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Illustration 

(a) If, therefore, a bill for Rs 100 is indorsed in favour of A for Rs 50 only, 
it is a partial indorsement and therefore invalid for negotiation, but if the whole 
amount is indorsed over to A and B jointly, the indorsement would of course be 
good for the purpose of negotiation. 

(b) If a bill for Rs 100 is indorsed “Pay Rs 20 to A and Rs 80 to it would 
also be invalid for negotiation though here the full amount is transferred. 

(c) In Thambusami Reddiar v. Chidambaram Pillai i3 t the promissory note 
was for Rs 429-5-0 and the assignment was for only Rs 260. It was held that the 
endorsee was entitled to the full amount due under the promissory note (i e., 
429-8-0) and not what the endorsee might have paid by way of consideration to the 
endorser. 

V 

(4) Restrictive, i.e., (a) where it prohibits further negotiation, 
as “Pay to M only”, or ( b ) restricts the indorsee to deal with the 
bill as directed by the indorser, as “Pay to M or order for collec¬ 
tion” (S. 50). 

(5) Sans recours, i.e., where the indorser makes it clear that 
the indorsee or subsequent holders should not look to him for 
payment in case of dishonour. 

Illustration 

If A indorses a bill sans recours “without recourse” to B. and if B , agrees to 
take it with such an indorsement, he takes it with the understanding that in case he 
(B) fails to recover money from the acceptor or any of the previous indorsers to A, 
he ( B) cannot sue A on the bill. If an indorser who has excluded his own liability 
afterwards becomes the holder of the instrument, all intermediate holders are liable 
to him e.g ., A is the payee and holder of a negotiable instrument. Excluding 
personal liability by an indorsement “without recourse”, he transfers the instru¬ 
ment to 5, and B indorses it to A. A is not only reinstated in his former rights, 
but has the rights of an indorsee against B and C (S. 52). 

(6) Conditional, i.e., here some condition is attached to the 
indorsement. According to English law the person paying may 
ignore the condition, but tn India if an acceptor accepts a bill after 
it was conditionally indorsed, he should respect the condition. 
There is no decided case on the point and the question, according 
to Chalmers, may be regarded as an open one. 

(7) Facultative, i.e., the indorsement waives some of the 
holder’s duties towards the indorser, e.g., “notice of dishonour 
waived”. Here a subsequent party need not give him such a notice. 

(8) Sans frais, i.e., the endorser does not want any expense to 
be incurred on his account on the bill. 

« (1954) 2 M.L J. 322. 

— 21 — 
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Indorsement by a Person Deceased 

A negotiable instillment payable to order which has not been 
indorsed by the person deceased; or which has been indorsed by the 
deceased but who died before delivery, cannot be negotiated by 
delivery only, by his legal representative (S. 57). 

Illustration 

If X , in whose favour a bill is drawn, indorses it and dies before delivering it, 
his executors or administrators cannot negotiate it on the indorsement of the 
deceased but should re-indorse it themselves in their legal capacity of executors or 
administrators. 

Indorsement of a Lost Instrument or One Obtained by Fraud 

When a negotiable instrument has been lost or has been obtained 
from any maker, acceptor, or holder, by means of an offence or 
fraud , or for an unlawjut consideraiio/i , no possessor or indorsee who 
claims through the person who found it or obtained it by such 
unlawful means is entitled to receive the amount due thereon from 
the maker, acceptor, holder or any party prior to such holder, 
unless such a holder was the holder thereof in due course (S. 58). 

Under this section would fall instruments obtained by theft 
fraud, and unlawful consideration. In the case of stolen instruments 
the thief, of course, gets no title and cannot enforce it against 
parties to it, but if the instrument happens to be payable to bearer 
or indorsed in blank by a rightful holder, and the thief delivers it to 
an innocent holder in due course for value the said holder gets a 
good title and will be protected. 24 The plea of fraud is good only 
against the party who is guilty of it or against his transferee who knew 
of the fraud when he took it. It will not affect the rights of a holder 
in due course . The same rule applies to instruments obtained for an 
unlawful consideration. 

Forged Indorsement 

The above protection given by Section 58 does not extend to 
forged indorsements because of the rule “forgery gives no title”. 
Forgery is a signature placed without authority and with a fraudulent 
intention Such a signature is wholly inoperative on a bill as on any 
other instrument and, as we shall see, even a holder in due course 
of a negotiable instrument cannot derive any title under a forgery. 

Where an instrument is indorsed in full, the signature of the 
person to whom or to whose order the instrument is negotiated is 

84 Rophae v. Bonk of England (1825 ), 17 C.B. 161 
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necessary because in the case of an indorsement in full 9 title can only 
pass through the indorsement . If such an indorsement is forged even a 
holder in due course does not get a good title. 24 

Illustration 

Where a draft drawn by a bank payable to A is endorsed by B as A in favour 
of a firm, no legal title passes to the firm as B's act amounts to a forgery. The 
endorsement through which a holder in due course of a negotiable instrument 

claims must be genuine. 

Thus in the case of a forged endorsement, it is not only that the 
holder in due course has a defective title but he has no title at all. 
In case such a holder obtains as the holder would be deemed to be 
holding the amount for the use of the true owner.-* 

It is however different in the case of an instrument endorsed in 
blank because here no further indorsement is necessary as the title 
passes through mere delivery. Thus because the holder of an instru¬ 
ment indorsed in blank does not derive his title through a subse¬ 
quently forged indorsement, he is entitled to ignore the forgery and 
sue any of the parties to the bill. 

Transferee after Maturity or Dishonour 

The holder of a negotiable instrument who has acquired it after 
dishonour, whether by non-acceptance or by non-payment, with notice 
thereof, or after maturity, has only as against the other parties, the 
right of his transferor (S. 59). 

The acceptor of a bill of exchange,when he accepted it deposit¬ 
ed with the drawer certain goods as a collateral security for the 
payment of the bill , with power to the drawer to sell the goods and 
apply the proceeds in discharge of the bill if it is not paid at 
maturity. The bill not having been paid at maturity, the drawer sold 
the goods and retained the proceeds, but indorsed the bill to A . A’s 
title is subject to the same objection as the drawer’s title. (Illus to 
S. 59). 

It will thus be seen that a transferee who takes a bill after date of 
maturity , even though he does so for a valuable consideration, is not 
a holder in due course. The same rule applies to one who takes it 
after it is dishonoured, provided he has notice of dishonour. 

This does not mean that a negotiable instrument cannot be 
negotiated or transferred after maturity. Section 60 clearly lays 

down that it can be transferred or negotiated—except by the maker, 

% 

5,5 Mascarenhas v. Mercantile Bank of India 34 B.L R. 1; Thorappa v. Umedmu/ji 
25 Bom. L.R 603 

* 6 Pd. Ram Charan v. Kunwar Lai Thapper , A.I.R. 1957 All. 104 
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drawee or acceptor after maturity—any number of times after the 
due date of payment. Its negotiability terminates on payment or 
discharge of this document at maturity or after it by the person 
ultimately liable to pay. If the instrument is paid before maturity it 
can still be negotiated by the person who paid for it, as the pay¬ 
ment is not made in due course according to law in such a case. 

If a bill is made payable to more than one payee they must all 
indorse unless they are partners in a trading firm, when one of the 
indorsees can sign on behalf of all. When the payee’s name is 
wrongly spelt the indorsement should be in the same spelling as in 
the instrument, but the payee may add thereafter his correct 
signature. 

Signature 

It is necessary that the drawing, accepting and indorsing of a 
negotiable instrument should be made through the signatures of the 
drawer, acceptor and the indorser respectively. The signature may 
be in any form so long as it indicate the intention and the identity of 
the person who signs. If the signature is misspelt or not placed in 
the usual form that will not itself invalidate the instrument 7 

The signature of the indorsement on a bill is the name of the 
party so placing his signature or that of the firm which he repre¬ 
sents with proper authority. The law says that in case of a partner¬ 
ship, a bill or a note can be drawn, accepted, and indorsed, in the 
regular course of the business of partnership, by any of the partners 
in the firm's name , or if the partnership agreement specially provi¬ 
des, by the partner who has charge and management of the firm 
under this agreement. The manager of a firm or company may draw 
accept, and indorse bills of exchange in the regular course of the 
business of the firm, whereas a manager or assistant holding a 
power of-attorney would sign as— 

per pro Smith & Co., 
JOHN ROBINSON 

A manager, agent or secretary of a company would sign as— 

For the Lending and Borrowing Corporation, Ltd., 

L. RAJARAM 

Manager 

If on the contrary, L. Rajaram signs as— 

’ L. RAJARAM 

Manager 

The Lending and Borrowing Corporation , Ltd., 

27 Leonard v. Wilson ; (1834) 2 Cr. & M. 589 
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the signature will not be reckoned as one by the manager of the 
company on its behalf, but will be considered at law as the personal 
signature of L. Rajaram. It must also be borne in mind that in 
cases of per pro signatures it is clear that the person placing such a 
signature claims his authority to sign under a power-of-attorney. 
This puwer-of attorney may be either very limited or very wide and 
general, and, therefore, before accepting this type of signature on 
any important document, or on a bill for a large amount, care 
should be taken to inspect the power with a view to ascertain whe¬ 
ther the signature on such a document fall within the scope of the 
authority of the person signing. It must also be noted that if John 
Smith holds a power-of-attorney from the firm of Messrs. Ralli 
Bros., and if he happens to have granted a power-of-attorney to his 
friend Thomas Williams, Williams cannot sign for Ralli Bros., and 
therefore,a signature such as the following should not be accepted; — 

Ralli Bros., 
per pro John Smith 
THOMAS WILLIAMS. 


On the same principle, directors of a company when they sign 
ought to sign as— 


For The Lending and Borrowing 


But if they sign as 


Corporation, Ltd. 

HIRJI NATHOO 
HAROON KHALILI, 

Directors 


HIRJI NATHOO 
HAROON KHALILI, 

Directors 

The Lending and Borrowing Corporation , Ltd. 

it will be considered at law as their signature and not on behalf of 
the company. 


The signature on a bill or note may be by a mark , as we have 
seen above, provided there is evidence to prove that the person signing 
by mark , habitually sig is in that fashion. 


A private individual can sign through a duly authorized agent on 
the same footing as a corporation or a joint-stock company. Here 
the agent may either sign the name of the principal without adding 
his own name or stating that he acts for him, or the agents may 
sign his own mm; ani thsn maki it clear th it he signs for the 
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principal named. An authority to draw a bill will not necessarily 
imply an authority to indorse. Again, general authority to transact 
business and to receive and discharge debts does not by itself 
confer a power to accept or indorse bills of exchange (S. 27). If 
however, the agent signs his own name only and does not indicate 
that he signs for his principal he will be personally liable on the 
instrument to all except those who induced him to sign upon the 
belief that the principal only will be liable (S. 28). If a person 
purports to sign for another without authority, the signature will 
be as inoperative as a forgery. 28 But where an agent signs in excess 
of authority a holder in due course will be protected. 

PRESENTMENT 
Presentment for Acceptance 

A bill of exchange payable after sight must be presented to the 
drawee thereof for acceptance, if he can, after reasonable search, 
be found, by a person entitled to demand acceptance within a 
reasonable time after it is drawn, and during business hours on a 
business day. In default of such presentment, no party thereto is 
liable thereon to the person making such default. 

If the drawee cannot, after reasonable search, be found the bill 
is dishonoured. 

If the bill is directed to the drawee at a particular place, it 
must be presented at that place. If no particular place is mentioned 
it must be presented at his usual place of business, if any, or at his 
residence. If at the due date for presentment he cannot, after 
reasonable search, be found there, the bill is dishonoured. When 
authorized by agreement or usage, a presentment through the post 
office by means of a registered letter is sufficient (S. 61). 

If the drawee has died presentment for acceptance or payment 
may be made to his legal representative and where he is insolvent 

to his assignee (S. 75). 

The necessity of presentment for acceptance lies in the fact that 
here the holder is in a stronger position. Before acceptance he was 
in a position to enforce payment from the drawer and the prior 
indorsers in case the drawee failed to pay, but he cannot enforce 
payment from the drawee who has not accepted because in law no 
person who has not signed the bill himself or through a duly empowered 

** Bank of Bengal v. Macleod, 5 I. A. 1. 
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agent can be made liable on it. The holder thus is under no legal 
obligation either to the drawee or drawer or indorser or present the 
bill for acceptance , as he is to present it on due date for payment, 
except in the case of a bill payable after sight or when he has specifi¬ 
cally agreed to do so. To put it briefly, the presentment for acceptance 
though not obligatory, is desirable, being in the interest cj the holder . 

Presentment for acceptance is excused and the bill treated as 
dishonoured in the two obligatory cases mentioned above, in any of 
the following circumstances:— 

(1) Where the drawee cannot after reasonable search be found 
(S. 61). 

(2) Where the drawee becomes insolvent, when it may be made 
to his assignee (S. 75). 

(3) Where the drawee is dead, when it may be made to his 

legal representative (S. 75). 

(4) Where the drawee is a fictitious person (S. 91). 

(5) Where the drawee is incapable of contracting (S. 91). 

(6) Where though the presentment is irregular, acceptance is 
refused on some other ground [S. 41(2) Bills of Exchange Act]. 

A promissory note , payable at a certain period after sight must be 
presented to the maker thereof for sight if he can, after reasonable 
search, be found by a person entitled to demand payment, within a 
reasonable time after it is made and during business hours on a 
business day. In default of such presentment, no party thereto is 
liable thereon to the person making such default (S. 62). 

The holder of a bill must, if so required by the drawee of a 
bill of exchange presented to him for acceptance, allow the drawee 
forty-eight hours (exclusive of public holidays) to consider whether 
he will accept it (S. 63). This section is based on the English Com¬ 
mon Law rule. If the holder of a bill of exchange allows the drawee 
more than forty-eight hows (exclusive of public holidays), all previous 
parties including the drawer not consenting to such allowance are 
discharged from liability to such holder. 

Presentment for Payment 

Promissory notes, bills of exchange, and cheques must be 
presented for payment to the maker, acceptor or drawee thereof 
respectively, by or on behalf of the holder as provided by the Act . 
In default of such presentment the other parties are not liable to 
sueh holder (S. 64). Here of course the acceptor still remains 
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liable unless otherwise provided in the instrument itself as we have 
already seen. The same rule applies to bundles if they are not 
presented for payment on due dates, i.e., the acceptor remains 
liable. 29 Where authorised by agreement or usage, a presentment 
through the post office by means of a registered letter is sufficient 
(S. 64). 

The presentment must be made during the usual hours of busi- 
ness , and if at a banker’s during banking hours (S. 65). In English 
Law , in the case of a non-trader the presentment is required to be 
made at any time before the hours of rest in the evening but this 
does not apply to India . Where the presentment is made at an 
unreasonable hour but payment is refused on some other ground, 
the bill is taken to be duly and properly presented. 

A promissory note or a bill of exchange mad t payable at a 
specified time must be presented for payment on maturity . If the 
presentment is not made on the due date, all parties except the 
maker, acceptor or drawee are discharged (S. 66). A negotiable 
instrument payable on demand must be presented for payment 
within a reasonable time after receipt by the holder (S. 74). It was 
held in Jhandu Lai Mithulal v. Wilayatl Begum 30 that no presentment 
for payment is valid unless it is made after the bill has reached 
maturity. 

If a promissory note is made payable by instalments it must be 
presented for payment on the third day after the date fixed for pay¬ 
ment of each instalment, failing which it will have the same effect 
as non-payment of a note at maturity (S. 67). 

If the instrument is made payable at a specified place it must be 
presented for payment at the place in order to make the maker or 
drawer liable thereon (S. 69). Where it is not made payable at any 
specified place, it must be presented for payment at the place of 
business, if any, or at the usual residence of the maker, drawee or 
acceptor as the case may be (S. 70). If the acceptor or drawee or 
maker has no known place of business or fixed residence and no 
place is specified in the instrument, the presentment may be made 
to him wherever he can be found (S. 71). 

With regard to presentment for payment within a reasonable 
time , a distinction has to be made between bills of exchange payable 
on demand and promissory notes payable on demand, as the latter 

” Benares Bank Ltd v. Hormusjl Pestonji (1930), 52 All, 696. 

,0 (1925) 47 All: 572 
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are not intended for immediate payment and are treated as con¬ 
tinuing securities, while bills are not so treated. In Kalyanasundaram 
Ayyar v. Subramanya Ayyar 31 a period of 10 months was held not to 
be an unreasonable time within which presentment was to be made 
of a pronote between parties who were not merchants. In the same 
case it was also held that a delay of 6 or 7 days in issuing notice of 
dishonour is not an unreasonable delay in such a case although it 
would be fatal in the case of a bill of exchange or hundi. 


To sum 



arise, as to presentment for payment — 


(1) When the bill or note is payable on demand the presentment 
must be made within a reasonable time. 

(2) If payable after the expiry of some time it must be presented 
on the due date. 

(3) It must be made at a reasonable hour and place. 

(4) If made at a proper time and place and no person is found 
no further presentment need be made. 

(5) If the acceptor, maker or drawee is dead it should be pre¬ 
sented to his legal personal representative. 

(6) If the acceptor, maker or drawee is insolvent, to his assignee. 

(7) If there are two or more acceptors who are not partners it 
should be presented to all. 


Presentment for payment is excused and the instrument may be 
treated as dishonoured in the following circumstances (as specified 
in Section 76)— 

(1) When presentment is intentionally prevented. 

(2) When the instrument is payable at the place of business of 
the acceptor, maker or drawee and he closes it during the usual 
business hours. 

(3) When the instrument is payable at a specified place and no 
person authorised to pay it attends the place of payment during the 
usual business hours. 

(4) When the instrument is not payable at a specified place and 
the person liable to pay cannot be found after due search. 

(5) When presentment is waived either expressly or impliedly. 

(6) As against the drawer, when he could not suffer damage 

through non-presentment, e. g. in the case of accmmodation bills 
drawn for the accommodation of the drawer. 


31 (1954) 1 M. L. J. 506, 1914 M.W.N. 174 
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With regard to (6) above, burden of proving, that the drawer 
could uot suffer damage from the want of such presentment lies on 
the person suing. This burden is, however, very slight and is easily 
discharged in a case where the drawer and the drawee are one and 
the same person as in such a case the drawer must be deemed to 
know the due date of payment and that no payment had been made 
at maturity. 32 

Presentment of a Bill at Bank 

If a bill is made Payable at a specified bank where it has been 
duly presented for payment and dishonoured, if the banker so 
negligently or improperly keeps, deals with or delivers back, such 
bill as to cause loss to the holder he must compensate the holder 

for such loss (S. 77). 

CHEQUES 

Definition 

A cheque is defined as: “A cheque is a Bill of Exchange drawn on 
a specific Banker and not expressed to be payable otherwise than on 
demand”. Thus it will be noticed that if a bill payable on demand 
either to bearer or order is drawn on a specified Banker, it is a 
cheque both under the definition of Negotiable Instruments Act, 
Section 6, and the English Bills of Exchange Act, Section 73. It is 

stated to be mandate or command an the Banker from his customer, 

which mandate must be obeyed siictly according to its terms so long 
as there is sufficient money to the credit of the customer . Where t e 
Banker by some negligence dishonours a cheque, which is regu ar 
in all other respects, in spite of there being sufficient credit to is 
customer’s account, he is liable to be sued for damages by his custo¬ 
mer on the ground that the customer’s credit is thereby impas 
ed. The damages will be substantial in case the customer is a 
businessman or merchant and the principle will be smallei t e 

cheque greater the damage. 

It may be noted however, that bank's authority to pay the c ^ u f 
is terminated, if (1) the customer countermands payment, or (2) i 
hears of the customer’s death, or (3) if a receiving order is made 
against the customer in the Bankruptcy Court of ng an , or 
Adjudication Order of our Insolvency Court. 

sa Kanhayalal v. Ramkumar, A. I. R. 1956 Raj 121 D. B 
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Difference Between Cheques and Bills of Exchange 

The following are the main points of difference between a 
cheque and a Bill of Exchange. 

(1) A cheque must always be payable on demand and drawn on 
a bank. 

(2) Cheques are not entitled to any days of grace as Bill of 
Exchange are in case they are payable at the expiry of a period 
stated in the bill. 

(3) Cheques are not required to be accepted, whereas bills of 
exchange require acceptance. 

(4) It is not necessary that the holder should give notice of 
dishonour of the cheque to the drawer as is compulsory in case of 
bills of exchange. 

Presentation of a Cheque 

A chque in order to charge any person except the drawer, must 
be presented to the banker upon whom it is drawn within a reason¬ 
able time after delivery thereof by such person (S. 73). In order 
to charge the drawer, a cheque must be presented at the bank 
before the relation between the drawer and his banker has been 
altered to the prejudice of the drawer. The drawer would be dis¬ 
charged if the drawer suffers actual damage through the delay to an 
extent equal to or greater than the amount of the cheque. What is 
a reasonable time would be determined having regard to the nature 
of the instrument, the usage of traders and bankers, and to the 
facts of the particular case [S. 84 (2)]. The holder of a cheque, 
however, as to which such drawer or person is discharged would 
have the right to stand as the creditor of the banker in lieu of the 
drawer to the extent of the amount of the cheque for which the 
drawer was discharged. 

Illustration 

A draws a cheque for Rs 1,000 in favour of B on a bank, A has sufficient funds 
at the bank to meet it when the cheque ought to be presented. The holder does not 
present it within a reasonab’e time and the bank fails. The drawer is discharged 
but the holder can prove against the bank for the amount of the cheque If, on the 
other hand, A had not sufficient funds to meet the cheque he would not be dischar¬ 
ged but would have to pay the full amount of the cheque minus the damage suffered 
by him through the failure of the bank (Ss. 72 and 84). 

i 

It will thus be seen that as far as the drawer is concerned the 
holder must present the cheque within a reasonable time of the 
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drawer’s issuing it. If therefore, the payee to whom the cheque is 
originally issued, or an indorsee to whom it is given in the regular 
course, keeps it for an unreasonable time and then gives it to some 
holder for value, such a holder, in case the cheque is dishonoured 
through the failure of the banker, can recover the amount from his 
immediately prior holder (in case, of course, he has presented it 
within a reasonable time of its receipt) but he cannot recover from~J 
the original drawer. What is a reasonable time depends, as w6 
have seen, on the usage of bankers . A cheque is meant to be cashed 
immediately or within a reasonable time of its receipt and is not 
meant for circulation. An endorser is not liable on a cheque if it 
is not presented within a reasonable time after his endorsement. 
Of course, as far as the Common Law is concerned, a cheque is 
payable within the ordinary period laid down by the law of limit¬ 
ation, viz. three years in India and six years in Enland. But as a 
matter of practice or custom the banker does not pay a cheque 
presented to him after six months in India. In England some 
bankers decline to honour a cheque after six months, others after 
twelve months. This position rests entirely on the practice and 
course of business of bankers of a particular location, and this 
custom and practice is binding on all dealing with these banks. 
The holder, however, has his remedy against the drawer, who is 
bound to pay the cheque within the period of limitation. These 
cheques are called “Stale Cheques” which means cheques which 
have been circulating for an unreasonable length of time since the 
date of their issue. Any other negotiable instrument which is also 
payable on demand, should be presented for payment within a 

reasonable time. 


Bearer Cheques 

Under the Negotiable instruments (Amendment) Act of 1934 it 
is provided that when a cheque is drawn as a bearer cheque it wil 

always remain a bearer cheque notwithstanding any endorsement appear- 
in , thereon. It should be noted that this provision in the section 
does not apply to bills of exchange, other than cheques. The law with 
regard to bearer cheques has been thus brought into line with that 

prevailing in England. Sub-Section 2 of Section 85 which is added 

by this Amending Act of 1934 reads as follow— 

“Where a cheque is originally expressed to be payable to 
bearer, the drawee is discharged by payment in due c °“ rs *j* 
the bearer thereof, notwithstanding any indorsement whether 
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in full or blank appearing thereon, and notwithstanding that 
any such endorsement purports to restrict or to exclude further 
negotiation”. 

Where the cheque^ however, is payable to order , it requires to be 
indorsed by or on behalf of the payee before the payment in due 
bourse of such a cheque can discharge the drawee banker [S. 85 (c)]. 

* 

Crossed Cheques 

A crossed cheque across the face of which two parallel lines 
are drawn with or without the words “and company” or any abbre¬ 
viation thereof some other words the effect of which is that the 
banker on whom it is drawn shall not pay it otherwise than to a 
banker. A cheque may be crossed generally or specially. It should 
be noted that a crossing is operative only on a cheque and a postal 
order. If a bill of exchange other than a cheque is crossed the 
crossing is inoperative and the acceptor or party liable can pay to 
any person even though that person is not a banker. 

When a cheque is crossed generally it bears two parallel lines 
without any words or with the words “and company” or its abbre¬ 
viation (S. 123). 

A cheque is, on the other hand, said to be crossed specially 
where it bears across its face an andition of the name of a banker , 
either with or without the words “not negotiable” (S. 124). 

When a cheque as originally issued is uncrossed, it is pemis- 
sible to the holder to cross it generally or specially. He can add 
the words “not negotiable” to the crossing. Where a cheque is 
crossed specially, the banker to whom it is. so crossed may again 
cross it specially to another banker or his agent for collection 
(S. 25). In the case of a general crossing, it is the duty of the 
paying banker to see that the cheque is paid only to a banker and 
in the case of a special crossing, only to the banker to whom it is 
crossed, otherwise he will not be deemed to have made the pay¬ 
ment in due course (S. 26). Where a banker makes such an ir¬ 
regular payment i.e., pays a crossed cheque to a person other than a 
banker, or where it is crossed specially to a banker, pays it to 
some one other than the banker mentioned in the crossing, he will 
be responsible to the true owner for any loss he may sustain 
(S. 129). On the same principle, if the banker receives payment of 
a crossed cheque on behalf of a customer in good faith and without 
negligence in the regular course of business, he shall not incur any 
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liability to the true owner of the cheque in case the holder’s title 
to the cheque proves defective (S. 131). If however, the crossing is 
obliterated, or is of a nature which cannot be noticed and the 
banker pays the same in good faith, he will also be protected. If a 
cheque is crossed specially to more than one banker, except when 
crossed to an agent for the purpose of collection, the banker on 
whom it is drawn must refuse payment (S. 127). If a cheque is* 
crossed to two different branches of a bank, it would be considered 
as a crossing to a single bank, as the branches of a bank do not 
constitute two separate or distinct banks. It may also be noted 
that when a cheque is crossed generally it may be altered to a special 
crossing but a special crossing cannot either be altered or be made a 
general crossing without the consent and the signature of the 
drawer. 

“Not Negotiable” Crossing 

In the case of cheques crossed “generally” or “specially”, and 
bearing in either case the words “not negotiable”, their position, 
would be that such instruments shall not have, and shall not be 
capable of giving a better title to the holder than that which the 
person from whom they were taken had (S. 30). The effect of a 
not negotiable crossing is to deprive the instrument of the special 
advantage which a negotiable instrument as such enjoys. The 
special advantage is , as we have seen, that the holder in due course 
of a negotiable instrument who receives it in good faith complete 
and regular on the face of it and without any notice as to any 
defect in title of a previous holder receives it free from all defences 
that may be had against a previous holder or the drawer, as to 
defect in title of the instrument. The “not negotiable” crossing of 
an instrument is often misunderstood; people believe that the 
holder of it cannot transfer it to any party and that such an instru¬ 
ment is payable to the holder alone which is far from being the 
case. An instrument crossed “not negotiable” may be indorsed 
any number of times as far as its transferability is concerned. 
Lord Halsbury, in Laws of England , says that “the effect of adding 
the words ‘not negotiable’ to a cheque is not to impede transfer, but 
to perpetuate in the hands of any transferee whatever defect or infir¬ 
mity of title may affect the person who first transferred the cheque 

with those words on it”. 

Open Cheques 

These are uncrossed cheques which may be presented to the 
banker on whom they are drawn and paid over the counter . 
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It is obviously risky to give an open cheque because if it is lost a 
finder can have it cashed over the counter at the bank or transfer it 
to a holder in due course. Even if the drawer has countermanded 
payment, a holder in due course of such a cheque is entitled to sue 
him. Similarly, unless the cheque is payable to order and the endor¬ 
sement is forged, even the holder in due course of a stolen cheque 
* acquires a good title. 


Undated and Post-dated Cheques 

If a cheque is not dated, the holder can, as in the case of any bill 
of exchange, insert the correct date if he knows it. Although the 
paying banker can insert the date, bankers generally return unpaid 
such undated cheques. Again, the drawer may draw post dated 
cheque, and such a cheque is not invalid. As they are in fact bills of 
exchange not payable on demand they should strictly speaking bear 
an advalo r em stamp duty. The cheques are issued on one date though 
a subsequent date is entered on them. This naturally amounts to, in 
effect, giving a bill payable at some future date. These cheques are 
frequently given and taken in connection with money transactions 
where instalments are agreed to be paid at certain specific future 
dates. Post-dated cheques are as much negotiable as cheques for 
which payment is due immediately on presentation. ,s 

A promissory note can also be post-dated. In such a case it can¬ 
not be sued upon until the ostensible date. The mere post dating of 
a promissory note does not mean there is no consideration as consi¬ 
deration can be paid at any time and may have been paid even at the 
time of original execution thereof. 34 Post dating of a bill of exchange 
is permitted by both English and American Law and the Indian Act 
does not prohibit it. 
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II 



The drawee of a cheque having sufficient funds of the drawer in 
his hands, properly applicable to the payment of such cheque, must 
pay the cheque when duly required so to do, and in default of such 
payment, must compensate the drawer for any loss or damage caused 
by such default (S. 31). The banker here is in law bound to honour the 
cheque of his customer if regular and if there is sufficient balance to the 
customer s credit to enable him to pay out of it. A cheque is not regular 
when it is not properly signed or indorsed, or where there is some 

35 S. Hajeed Mohd Haneef Saheb & Co. v. V. S. Abbur Backer , 69 Mad. L.W. 184; 
(1956) 26 Com. Cas 132; (1956) I. M. L. J. 471 

84 [Fulchand v. Luxminarayan , A. I. R. 1952, Nag. 308 (D. B.) ] 
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material alteration which does not bear the customer’s initials. The 
banker must also refuse payment when he hears of his customer’s 
death, insolvency or lunacy, or where the customer countermands 
payment. The responsibility of the banker here is to his customer and 
his customer only and, therefore, the holder in case of dishonour 
must move against the drawer as he has no right against the banker. 
The customer , however, whose cheque has been wrongfully dishonoured , 
has a right to sue his banker for damages for loss of credit . The dam¬ 
ages will be substantial, if the customer happens to be a trader. 

The presentment of a negotiable instrument, either for acceptance 
or payment may be made to the duly authorised agent of the drawee 
or acceptor or maker; in case the drawee, acceptor or maker is dead, 
the presentment may be made to his legal representative, or, if he has 
been declared an insolvent, to his assignee (S. 75). 

If the cheque was presented for payment, but for some reason 
the bank instead of paying the amount marked it, the conclusion 
would be the same. 35 

Fictitious Payee 

If the payee named in a cheque or a bill happens to be a fictitious 
or non-existing person , the bill is treated as a bill payable to the bearer 
according to Section 7 (3) of the Englieh Bills of Exchange Act. 
Thus if a cheque is drawn as it used to be common in England at one 
time as payable to cc wages or order ”, “petty cash or order”, it was 
treated as payable to bearer, because here it is apparent that the 
payee is a fictitious or non-existing person. English bankers, however, 
discourage such cheques being drawn by their customers. In England 
it has been held that not only where a fictitious name is inserted, the 
bill is deemed to be payable to bearer, but that even the fraudulent 
insertion of the name of a real person may consitute a fictitious 
payee. 36 The Negotiable Instruments Act does not deal with this 
point and the question as far as India is concerned is not free from 

doubt. 

MARKING OF CHEQUES 

With regard to the marking of cheques the question may be 
discussed from three standpoints , viz. (1) marking at the instance o 
the customer, (2) marking as between bankers, (3) marking at the 

88 In re Beaumount , (1902) 1 ch, at p. 895 
86 Vagliarno v. Bank of England (1891), A.C. 107 


Negotiable Instruments 333 

instance of a holder. The certification or marking may be done in 
various forms e.g by marking the cheque “approved” or “good”, 
or by initiating the cheque. 

LordHalsbury, in Laws of England, states: “Occasionally cheques 
are marked or certified by the bankers on whom they are drawn. 
Doirg so does not convert the banker into an acceptor or make him 
liable on the instrument, but it does constitute a representation by 
him on which he may be held liable, that the cheque will be paid as 
drawn if presented within a reasonable time. The effect on the 
cheque is to give it additional currency by showing on its face that it 
was drawn in good faith on funds sufficient to meet its payment and 
by adding to the credit of the drawer the credit of the banker on whom 
it is drawn . 

1. Marking for Customers 

The object with which marking is done is with a view to ascer¬ 
tain whether the customer has sufficient funds with the banker to be 
able to get the cheque honoured. If the cheque is marked at the 
instance of the drawer or the customer it is quite clear that the drawer 
will have no right of countermanding payment whicli of course, simpli¬ 
fies the question. Sir John Paget, in The Law of Banking says— 

“The object and effect of a banker’s marking cheques at the 
instance of the customer has been stated by the Privy Council to be 
to further the ready acceptance of the instrument by affording 
evidence on the face of it that it is drawn in good faith, and that 
there are funds sufficient and available to meet it, and as adding the 
credit of the drawee bank to that of the drawer.” 

The principal danger in the case of the marking of a cheque by 
the banker arises from the fact that after a cheque is marked the 
drawer of it may countermand payment, which he has every right to 
do in the secound and third instances cited above, and the banker may 
be put in an awkward position as he has to indemnify the party for 
whom he marked should an innocent third party take the cheque 
relying on such a marking. If, however, the marking was done at 
the request of the customer the position is simplified because, as we 
saw above, the drawer cannot countermand without holding himself 
liable to indemnify the banker for any loss he suffers through his 
having marked the cheque, the payment of which is now stopped. 
British Bankers have such a prejudice against marking that even in 
the case of a request from a customer to mark his cheque they 
induce him to take their own draft instead. 

— 22 — 


/ 


334 Negotiable Instruments 

2. Marking between Bankers—Constructive Payments 

The marking between bankers has been legally recognized in 
England as a custom of bankers by which a marking is construed 
as a promise or undertaking to pay. It is, however, doubtful as to 
whether a customer can countermand payment after a banker has 
marked a cheque for another banker. The authorities seem to be 
conflicting on this point though, of course, the right of the customer 
to countermand payment previous to such a marking is clearly 
acknowledged. 

In one case- 7 Justice Buckley called such a marking “construc¬ 
tive payment”. His Lordship said; “He (Vice-Chancellor Stewart) 
must have so decided either because the cheque was constructively 
paid, the bankers having substantially said they would pay so that 
the payment constructively related back to the date of payment, or 
because the bankers had in effect said. “The account is in credit 
and we will hold enough of the balance to satisfy the cheque subject 
to the signature being shown to be genuine”. If the view expressed, 
viz., that such a marking constitutes a constructive payment, is 
correct, then, of course, the customer’s right to countermand, after 
such an operation is complete, is lost. It will thus been seen that 
the position of a banker marking for a banker is considered to be 
quite distinct from that of a banker making for his customer, though, 
of course, how far the decision would be upheld in future is doubt- 
ful. With regard to constructive payment Sir John Paget says: “In 
this as in some other similar cases, the banker’s conception of 
payment would not coincide with the legal. A.court would infal¬ 
libly decline to recognize as payment an operation expressly designed 
to give currency to a cheque, and performed before its issue”. 

These remarks of Sir John Paget are based upon the original 
intention and meaning of marking which is, as we have seen, to make 
sure that the cheque will be duly paid because the drawer has ample 
funds and thereby it becomes more acceptable and readily transfer¬ 
able from hand to hand. 

3. Marking for a Holder 

The third case, that of a holder presenting a cheque to the banker 
and getting it marked , is not quite uncommon in India though it is 
not much prevalent in England, but the practice still prevails largely 
n America There has been no decision on this question but it is 

• 7 In re Beamount v. B. Ewbanks (1902), 1 Ch. 88. 
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thought by the best authorities that such a marking would constitute 
nothing more than an intimation that at the time of making the 
banker had a sufficient balance to the credit of the drawer and that 
there is no appropriation by the banker. 

Marking a Post-dated Cheque 

In Punjab National Bank v. Bank of BaroUa 5 * it was held that 
certification of a post-dated cheque before it is due is anomalous and 
invalid although certification at a date when it has become due may 
be valid and operative. It was further observed that in the case of 
such certification, as the representation relates to a further date, it 
amounts to a promise requiring consideration to support it. It is 
interesting to note that the American and Canadian theory is that 
certification is equivalent to payment. 

MATURITY 

In the case of a promissory note or a bill of exchage, when made 
payable “ at sight” or “on presentation ” it is equivalent to payable on 
demand. Where an instrument is made payable “after sight” it 
means, in the case of a promissory note, after presentment for sight, 
whereas in the case of a bill of exchange it would mean either or 
after it is accepted, or if not accepted, after it has been noted or 
protested for non-acceptance (S. 21). The maturity of a promissory 
note or bill of exchange is the date at which it falls due. In calcu¬ 
lating the maturity of a promissory note or bill which is not payable 
on demand, at sight or on presentation, three days, known as days 
of grace, must be added to the date on which the note or bill is made 
payable (S. 22). This rule applies whether the amount of the bill is 
payable in full or instalments. In the latter case, the three days of 
grace should be added in calculating the due date of each instrument. 
Our Act makes the addition of these days of grace compulsory, 
though originally the addition of these days in England and other 
European countries was purely voluntary. The custom is made com¬ 
pulsory now in both England and India by legislation, though in the 
principal European countries as well as in America it has been abo¬ 
lished Thus the question whether these days are to be added or not 
will be decided by the law of the country where the instrument is payable. 
Again the corresponding section of the English Act (S. 14) permits 
the drawer or maker to make the bill or note payable at a date to 
which the days of grace are not to be added by clearly expressing such 


” (1944) 48 C.W.N. 810; (1944) 2 A.E.R. 83 (P.C.) 
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an intention in the body of the instrument, but our Indian Act does 
not give such a power. 

How to Calculate Maturity 

While calculating the date at which a bill or promissory note 
which is made payable at a stated number of months after date or 
after sight, or after a certain event falls due, the period stated shall 
be held to terminate on the day of the month which corresponds with 
the day on which the instrument is dated or sighted or accepted or 
noted or protested for non-acceptance or the event happens, or where 
it is bill made payable so many months after sight and has been 
accepted for honour, with the day on which it was so accepted. If the 
month in which the period should terminate has no corresponding 
day, the period shall be held to terminate on the last day of such 
month (S. 23). Where months are stated. Calendar months are to be 
reckoned. Thus if an instrument dated 29th January 1878 is payable 
one month after date, it falls due on the 3rd day after 28th February 
1878 and an instrument dated 30th August 1878, made payable three 
months alter date, is due on 3rd December 1878 (Illus. to S. 23). 

Indian and English Calculations Distinguished 

In the case of an after-sight bill accepted for honour in India , the 
period is to be calculated from the day on which it was so accepted, 
and not, as in England , from the date of noting for non-acceptance. 
If the date on which the instrument falls due is a public holiday , the 
instrument shall be deemed to be due on the next preceding business 
day tS. 25). Here our Indian Act makes no distinction between bank 
holidays and other holidays as is done by the English Act where it is 
laid down that when the last day of grace is a Sunday, Christmas Day, 
Good Friday or a day appointed by Royal Proclamation as a public 
fast or thanksgiving day the bill is payable on the preceding business 
day, but when the last day of grace is a bank holiday, ora Sunday and 
the second day of grace a bank holiday, the bill is payable oo the 
succeeding business day (S. 14, Bills of Exchange Act). Here as we 
have already stated above, all holidays are placed on the same foot¬ 
ing because in the exp anation of Section 25, it is now laid down by 
the Indian Act that “public holiday” includes Sundays and any other 
day declared by the Central Government, by notification in the 
Official Gazette, to be a public holiday. 

DISCHARGE 

7 h e maker , acceptor , or indorser of a negotiable instrument is 
discharged from’ liability thereon (1) by payment, (2) by cancellation, 

and (3) by release. 
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(1) Payment 

When payment is made at maturity, if it is of the exact amount 
due on the bill, note, or cheque, and is made to the holder of the 
instrument, it will discharge every p *riy to the bill from his liability 
to pay the amount. 30 Payment by a stranger, if made on behalf of 
the party liable, will also be a discharge as if authorized by the 
party. An instrument made payable to bearer may be paid in due 
course as per its apparent tenor. If, however, it is payable to a speci¬ 
fied person or to order it should be paid to the legitimate holder. 

Where a bill or cheque has been materially altered t ither in the 
body or in the crossing, or where a crossing is obliterated even then, 
in case the alteration or obliteration is not apparent and the instru¬ 
ment is paid bona fide such a payment shall discharge the party 
liable thereto. It should, however, be remembered that if a bill 
which is not a cheque is crossed, in spite of that crossing it may be 
paid to anyone who is not a banker, as the crossing only applies to 
a cheque, a postal order or a dividend warrant. 

If a payment is made to a wrong person it may be recovered from 
that wrong person by the person who made such a payment. The 
acceptor has a right of set off for any amount due to him by the 
holder and tender of the balance is good payment. In The Indian 
Specie Bank v. Nagindasf 0 where a bill drawn in favour of the bank 
by N was accepted by M and the bank went into liquidation, it was 
held that the liquidator was not entitled to be paid in cash for the 
full amount, but that M can set off the amount due by the bank to 
him against the amount of his acceptance and tender the balance in 
cash. As soon as that was done, the drawer N was discharged. In 
this connection, the following rule laid down in Section 81 of the 
Act is important— 

Any person liable to pay, and called upon by the holder thereof to pay, the 
amount due on a promissory note, bill of exchange, or cheque, is before payment 
entitled to have it shown, and is on payment entitled to have it delivered up to him, 
or if the instrument is lost or cannot be produced, to be indemnified against any 
further claim thereon against him. 

Interest on Amount 

The amount due on the bill must include the interest if any, at the 
specified rate expressly agreed upon, which is to be calculated on the 
amount of p rincipal money from the date of ths instrument until 

89 Chaitram Chaudhary v. Mohanlal Sarjooprasad Gour , A.I.R, 1957 Na«. 65 
(D.B.). 

40 18 Bom. L.R. 689. 
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tender or realization of such amount, or until such date after the 
Institution of a suit to recover the amount as the Court directs (S. 79). 
Here, of course, if the agreed rate is in the opinion of the Court 
usurious or excessive, the Court has as we have already seen In a 
previous chapter, the power under the Usurious Loans Act to interfere 
and order a fair rate only to be paid. This interest will be payable 
from the date of the instrument up to the date of its discharge . 

If, however, no rate of interest is specified in the instrument, 
interest on the amount due thereon is to be calculated at the rate of 
6 per cent per annum, from the date at which the same ought to have 
been paid by the party charged, until tender or realization of the 
amount due thereon, or until such date after the institution of a suit 
to recover such amount as the Court directs. An indorser, however, 
who has to pay a dishonoured instrument is liable to pay interest 
only from the time he receives notice of the dishonour (S. 80). 

The person paying the amount due on a negotiable instrument Is 
entitled to have it delivered to him. If the instrument is lost or can¬ 
not be produced, he is entitled to be indemnified by the payee 
against any further claim on the said instrument against him. Of 
course, the payment ought to be made in the current legal tender of 
the realm. A tender by cheque Is not a legal tender and will be accep¬ 
ted at the creditor's option. When the creditor accepts a cheque in 
payment, he is presumed to have taken it as a conditional payment. 

The bill must be paid to the holder or his duly authorised agent 
and for this purpose it has been held that the fact that a person pos¬ 
sesses the document as apparently payable to him is presumed to be 
the holder in the absence of other evidence. In the case, however, of 
a person who holds the instrument under a forged indorsement the 
acceptor should not pay otherwise he may have to pay once over 
again to the rightful owner. This rule does not apply to cheques, as 
under Section 85, “Where a cheque payable to order purports to be 
indorsed by or on behalf of the payee, the drawee is discharged by 
payment in due course.” 

If an instrument is paid before maturity it can be re-issued and 
thus it is not discharged in such a case. The payment again should 
be made in legal tender money, and in this regard the ordinary rules 
applicable to agreements, which we have already dealt with will 
apply. If the holder, however, agrees the bill may be discharged by 
delivery of goods or cancellation of a debt or issue of a fresh bill, 
note or cheque. The payment should be made by or on behalf o the 
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acceptor or maker because if the payment is made by an indorser or 
drawer or a stranger, the bill is not discharged for obvious reasons 
unless it is an accommodation bill. 

The person liable to pay has a right to call upon the production 
of the instrument, and on payment to get it delivered up to him; in 
case the instrument is lost or cannot be produced, to be indemnified 
against any further claim thereon against his (S. 81). 

(2) Cancellation 

If the holder of a negotiable instrument cancels the acceptor’s or 
the indorser’s name with the intention to discharge him and all parties 
claiming under such holder, such an acceptor or indorser is consi¬ 
dered discharged with regard to his liability as far as all parties 
claiming under such holder are concerned (S. 82). Also where the 
holder destroys or impairs the indorser’s remedy against a prior 
party, without that indorser’s consent , as we have already seen that 
indorser is discharged from liability to the holder to the same extent 
as if the instrument had been paid at maturity (S. 40). 

It is also open to the holder to dispense with or remit wholly or in 
part the performance of the promise made to him by either tearing up 
or cancelling the instrument if so done with that intention. 

Of course the cancellation must have been made deliberately and 
not under any mistake. The best method of cancelling a negotiable 
instrument is to cancel the signatures by drawing a line through them 
or by writing the word , “ cancelled ” across the instrument. Cancellation 
of any one signature out of the lot will discharge the party whose 
signature is cancelled, as well as parties subsequent to it. Thus can¬ 
cellation of the signature of the drawer will discharge all indorsers. 

(3) Release 

On the same principle, as in the case of cancellation, the holder 
of an instrument may release or discharge its maker, acceptor or 
indorser. Also where the holder accepts satisfaction in any form 
other than a payment in cash, such a substitution of a new contract 
or an alteration of the old one # will be an ample discharge or release 
as far as the old instrument is concerned. 

We have also seen that if the holder of the instrument allows it 
to remain with the drawee for more than 48 hours exclusive of public 
holidays without the consent of the previous parties they are released 
by such conduct of the holder (S.83). 
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ALTERATION 

It may also be noticed that any material alteration of a negoti¬ 
able instrument renders it void as against any one who is a party 
thereto at the time of making such alteration and does not consent 
thereto, unless it was made in order to carry out the common inten¬ 
tion of the original parties. Such an alteration, if made by the 
indorsee, discharges his indorser from all liability to him in respect 
of the consideration thereof (S.87). 

It may, however, be added that the alteration in order to come 
under the rule must be a material alteration and the mere fact that 
the alteration was made with dishonest intention will not render the 
instrument void. 

Material Alterations 

An alteration is material when (1) it is of the date , made with a 
view to reduce or increase the period of its currency (2) it is of the 
sum payable , (3) the period for which it is drawn is altered, c,g., 
where a bill to run for three months is made to run for six, (4) a new 
party is added, (5) the rate of Interest is altered, or (6) the place of 
payment is altered. 

Alteration by a stranger will have the same effect as if ft were 
made by the party himself as it is the duty of the holder of a negoti¬ 
able instrument to preserve and safeguard it against such frauds. 

Immaterial Alteration 

Alterations such as (1) conversion from order into bearer or 
bearer into order by the rightful party, (2) addition of the words 
“on demand” in instruments where no time of payment is mentioned* 
(3) subsequent addition of the signature of witness to a signature by 
a party, and (4) alteration to correct a mistake, are not material alte¬ 
rations and will not vitiate the instrument. 

Permissible Alterations 

Alterations such as (1) crossing of cheques, (2) conversion of 
blank into special indorsements, (3) filling in of blanks in the case 
of inchoate instruments, (4) qualified acceptance, are permitted by 
the Negotiable Instruments Act. 

Accidental or Unapparent Alteration 

Again, if an alteration has been made by accident that will not 
be a ground for avoiding the instrument. The parties seeking to en- 
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force would have to show the circumstances under which the acci¬ 
dental alteration came to be made. We have, of course, seen that an 
alteration such as making a bearer cheque into an order cheque, or 
converting an order cheque into a bearer cheque, by the proper party, 
is permissible. Besides, as we have already noted above, where a 
promissory note, bill of exchange or cheque has been materially 
altered, but such an alteration does not appear on the face of it, or 
where a cheque is presented for payment which does not at the time 
of presentation appear to be crossed, or to have had a crossing which 
has been obliterated and if such a document has been paid by a 
person or by a banker liable on it according to the apparent tenor 
thereof at the time of payment and otherwise in due course, such a 
person or banker shall be discharged from all liability on that 
instrument and such a payment shall not be questioned by reason of 
the instrument having been altered or the cheque crossed (S. 89). 

In English Law such protection is given only to a banker who 
pays an altered crossed cheque, whereas in India it is extended to 
persons who pay bills and notes also. Of course, the alteration should 
be such as is not apparent on the instrument; it should have been 
made in due course and it must have been made by the person liable 
upon it. 

An acceptor or indorser is bound by his acceptance or indorse¬ 
ment notwithstanding any previous alteration of the instrument (S. 88). 

Again, if a bill of exchange after going through its regular course 
of negotiation happens to come back at or after maturity into the 
hands of the acceptor in his own right, all rights of action are extin¬ 
guished thereon (S. 90). 

DISHONOUR 

A bill, as we have seen, is said to be dishonoured when the 
drawee refuses to accept it when duly presented , or when it has been 
accepted and the acceptor fails to meet it on due date . A bill must be 
presented for payment to the acceptor on the due date, at his busi¬ 
ness place and at a reasonable hour. If he has no place of business, 
it may be presented at his residence. The presentment must be made 
to the acceptor or his agent duly appointed. If a bill is dishonoured 
by non-acceptance the party can move for his remedy without wait¬ 
ing for the time of maturity in order to present it for payment. 41 

41 Ram Rauji Jambhekar v. Prahladdas , 20 Bom. 133 
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Where the drawee is incompetent to contract, or the acceptance 
is qualified, the bill may be treated as dishonoured (S. 91). 

Notice of Dishonour 

As soon as a bill is dishonoured, the holder must give notice of 
dishonour to the drawer and all previous indorsers (S. 93). The 
notice, though not required to be in writing at law, must be a written 
notice for safety. The notice must be given within a reasonable time 9 
i.e . if both the giver and the receiver of the notice reside in the same 
place, it should be given so as to reach at least on the day after 
dishonour. If they live in different places, the notice must be posted 
not later than the day after dishonour. If the notice is duly directed 
and sent by post and miscarries such miscarriage does not render the 
notice invalid (Ss. 94 & 106). 

Anyhow, the holder must give notice of dishonour within a 
reasonable time. Of course, if for some reason the notice could not 
be given or did not reach any of the parties, through no fault of the 
giver of the notice, he would be excused. Otherwise failure to give 
notice within a reasonable time would release all indorsers previous to 
the party failing to give notice , as well as the drawer . 

The notice has to be given with a view to warn the parties of their 
liabilities and not with a view to demand payment. The notice has to 
be given even though the party is aware of the dishonour. The notice 
has to be given In the case of dishonour of a hundi also, and if any 
local usage to the contrary in connection with these hundis exists, 
such usage has to be proved. The notice has to be given at the place 
of business of the party concerned and in case the party has no such 
place, at the residence of such a party (S. 94). 

The notice should be given either by the holder, his agent or any 
party liable on it. A notice by a stranger will be inoperative. If the 
notice of dishonour is not given to the drawer or an indorser they 
will be discharged from liability except in cases where the law dis¬ 
penses with such a notice, as we shall see hereafter. The holder should 

give notice to all the parties he can so as to be on the safe side. He 
should, as we have seen, at least give notice to the party immediately 
prior to him or his agent within a reasonable time in order to bind 
him, and that party should give it to the party prior to him, and so 
on. * If the holder and the party to whom this notice is to be given 
carry on business or live in different places, such notice is given 
within a reasonable time if it is despatched by the next post, or on 
the day next after the day of dishonour. If they live or carry on 
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business in the same place, the notice should be despatched in time 
to reach its destination on the day next after the day of dishonour 
(S. 106). The party receiving the notice must prrsent it within a 
reasonable time to other parties, /. e. within the same time as he 


would have had to give notice if he had been the holder (Ss. 95 & 107) 
The notice may also be sent by a special messenger. The notice of 
course should be properly addressed. 7 he notice should state the fact 
of the bill having been dishonoured and in what way the party to 
whom it is given will be liable thereon. If the notice is deposited 
with an agent for presentment, the agent is entitled to the same time 
to give notice to his principal as if he were the holder giving notice 
of dishonour, and the principal is entitled to a further like period to 
give notice (S. 96). 


Where the instrument is payable at a foreign place, the law of the 
place of payment will determine what constitutes dishonour and what 
notice of dishonour is sufficient. 


When the party to whom the notice of dishonour is despatched 
fs dead,but the party despatching the notice is ignorant of his death 9 the 
notice is sufficient (S. 97). 


Notice when Unnecessary 


Under the following circumstances notice of dishonour is un¬ 
necessary— 

(а) When it is dispensed with by the party entitled thereto; 

(б) in order to charge the drawer when he has countermanded 
payment; 

( c ) when the party charged could not suffer damage for want of 
notice; 

(d) when the party entitled to notice cannot after due search be 
found; or the party bound to give notice is for any other reason, un¬ 
able without any fault of his own to give it; 

(e) to charge the drawers when the acceptor is also a drawer; 

(/) in the case of a promissory note which is not negotiable; 

(g) when the party entitled to notice, knowing the facts, pro¬ 
mises unconditionally to pay the amount due on the instrument 
(S. 98). 

The above section lays down the circumstances under which 
notice of dishonour is excused. The party who has not given notice 
and wants to be excused for it should prove that his case falls under 
any of the above named exceptions. The notice may be waived before 
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or after the date on which the notice ought to have been given. The 
omission of notice may be also excused when it is due to death, illness, 
accident to the holder or any other unavoidable circumstance. Igno¬ 
rance as to the address of the party to whom the notice is to be 
given is also an excuse, provided due diligence is shown in trying 
to trace his whereabouts. 

Compensation 

'Ihe amount payable In case of dishonour of a bill or cheque by 
any party liable to the holder, includes the amount due upon the 
instrument with interest , plus the expenses properly incurred in 
noting and protesting it. When the person charged resides at a place 
different from that at which the instrument is payable, the holder is 
entitled to receive such sum at the current rate of exchange between 
the two places. If an indorser of a bill has paid the amount due on 
it, he is entitled to the amount so paid plus expenses with interest al 
the rate of 6 per cent per annum from the date of his paying to the 
date of his receiving back the amount; and where the indorser and 
the person charged reside at different places the indorser would be 
entitled to receive such a sum at the current rate of exchange bet¬ 
ween the two places. It is also open to the party entitled to compen¬ 
sation on dishonour of such a bill, note or cheque to draw a bill on 
the party liable to compensate him making it payable at sight or on 
demand for the amount due to him together with all expenses pro¬ 
perly incurred by him. Such a bill must be accompanied by the 
instrument dishonoured and the protest thereof, if any. If such a bill 
is dishonoured the party dishonouring the same is liable to make 
compensation thereof in the same manner as in the case of the 

original bill (S. 117). 

NOTING 

Besides giving the notice of dishonour the holder may get the bill 
“noted”. This is done through a notary who presents the bill, notes 
down in his register the facts of its dishonour and the reason, if any, 
given by the acceptor for so doing. Such noting must be made within 
a reasonable time after dishonour and must specify the date of disho¬ 
nour, the reason, if any, assigned for such dishonour, or if the ins¬ 
trument has not been expressly dishonoured, the reason why t e 
holder treats it as dishonoured, and the notary’s charges. 

The rules with regard to Notiog and Notarles-Public are to be 
found in the Notaries Act (LIII of 1952). 
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Legal practitioners or other qualified persons may be appointed 
as notaries by the Central Government for the whole or any part of 
India and by any State Government for the whole or any part of the 
State. The Governments concerned maintain a register of the nota¬ 
ries so appointed and entitled to practise. The notary is issued a 
certificate of practice. Every notary is required to have and use a 
seal and an act can only be deemed a notarial act if it is done by a 
notary under his signature and official seal. A notary may do all or 
any or the following acts by virtue of his office, namely— 

“( a ) verify, authenticate, certify or attest, the execution of any 

instrument; 

(b) present any promissory note, hundi or bill of exchange for 
acceptance or payment or demand better security; 

FORM OF NOTING 

(To be made upon the instrument or upon a paper attached thereto, 

or partly upon each). 

Reference to page in Notarial Register. 

Date of presentment and dishonour. 

Reason, if any, assigned for dishonour (or if the instrument 
has not been expressly dishonoured, reason why holder treats 
it as dishonoured). 

Date of note. 

Notary’s charges. 

(Sd.) A.B. 

X 

Notary Public 

(c) note or protest the dishonour by non-acceptance or non 

payment of any promissory note, hundi or bill of exchange or protest 

for better security or prepare acts of honour under the Negotiable 

Instruments Act, 1881 (XXVI of 1881), or serve notice of such note 
or protest; 

(d) note and draw up ship’s protest, boat’s protest or protest 
relating to demurrage and other commercial matters; 

(e) administer oath to, or take affidavit from any person; 

(f) prepare bottomry and respondentia bonds, charter parties 
find other mercantile documents; 


1 
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(g) prepare, attest, or authenticate any instrument intended to 
take effect in any country or place outside India in such form and 
language as may conform to the law of the place where such deed is 
intended to operate; 

(h) translate and verify the transaction of, any document from 
one language into another; 

(i) any other act which may be prescribed”. 

PROTEST 


When a promissory note or bill of exchange has been dishonoured 
by non-acceptance or non-payment, the holder may within a reason¬ 
able time, cause such dishonour to be noted and certified by a notary 
public. Such certificate is called a protest (S.100). 

Protest for Better Security 

When the acceptor of a bill of exchange has become insolvent, 
or his credit has been Publicly impeached, bejore the maturiry of the 
bill, the holder may within a reasonable time, cause a notary public 
to demand better security of the acceptor, and on its being refused, 
may, within a reasonable time, cause such facts to be noted, and 
certified as aforesaid. Such a certificate is called a protest for better 

security [S.100]. 

When a promissory note or bill of exchange is required by law 
to be protested, notice of such protest must be given instead of 
notice of dishonour, in the same manner and subject to the same con- 
ditions. The notice, however, may be given by the notary public 

who makes the protest [S.102]. 


Protest of Foreign Bills 

When the bill is a foreign bill, it requires both to be noted and 
protested , when such protest is required by the law of the place where 

it is drawn [S.104]. 


The protest must contain — 

[a] either the instrument itself, or a literal transcript of the 
instrument and of everything written or printed thereon, 

[b] the name of the person for whom and against whom the 
instrument has been protested; 


[c] a Statement that payment or acceptance, or better security, 
as the case may be. has been demanded of such person by the notary 
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public; the terms of his answer, if any, or a statement that he gave 
no answer, or that he could not be found; 

[d] when the note or bill has been dishonoured, the place and 
time of dishonour, and, when better security has been refused the 
place and time of refusal; 

[e] the subscription of the notary public making the protest; 

t f] in the event of an acceptance for honour or of a payment for 

honour, the name of the person by whom, or the person for whom, 

and the manner in which, such acceptance or payment was offered 
and effected. 

A Notary Public may make the demand mentioned in clause (c) 
of this section either in person or by his clerk or, where authorized 
by agreement or usage, by registered letter (S.101). 

In the case of inland bills noting alone is sufficient. 

When a bill or note is required to be protested within a specified 
time or before some further proceeding is taken, it is sufiicient that 
the bill has been noted for protest before the expiration of the speci¬ 
fied time or the taking of the proceedings, and the formal protest 

(sTo 4A eXtCnded any time thereafter a s of the date of noting 

All bills of exchange which are drawn payable at some other 
place than the place mentioned as the residence of the drawee, and 
w ich are dishonoured by non-acceptance, may, without further 
presentment to the drawee be protested for non-payment in the place 
specified for payment, unless paid before or at maturity (S.103). 

Acceptance for Honour 


“Acceptor for honour” is defined 


as 


When a bill of exchange has been noted or protested for non- 
acceptance or for better security and any person accepts it supra 

protest for honour of the drawer or of any one of the indorsers, such 
person is called an acceptor for honour’ (S. 7). 

th . ,f fte J * hc u acceptor for honour has accepted the bill the holder at 

and «-:i 3 | S t ° present the bi!l first to the drawee for payment 
Tin r V ° dishonoured by non-payment by the drawee and 

to #ht protcsted ’ as the case may be, it should then be presented 
e acceptor for honour for payment (S. 112). 

by steti C nL°t D hlJ > “Wh e80tia i?M. Instruments Act > further amplifies this 
by stating that Where a bill of exchange has been noted or protes- 
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ted for non-acceptance or for better security, any person , not being a 
party already liable ihereon , may, with the consent of the holder, by 
writing on the bill, accept same for the honour of any party thereto” 
[S. 65(1), Eng. B.E. Act]. As to how this acceptance for honour 
must be made. Section 109 lays down that the party must, “by 
writing on the bill under his hand, declare that he accepts under 
protest the protested bill for the honour of the drawer or of a parti¬ 
cular indorser whom he names, or generally for honour”. When the 
acceptor does not express for whose honour it is made, it shall be 
deemed to be made for the honour of the drawer [S. 110, N.1. Act 
S. 65 (4) Eng. B.E. Act.]. 

“Case in Need” 

When in the bill or in any indorsement thereon the name of any 
person is given in addition to the drawee to be resorted to in case of 
need such person is called a “drawee in case of need” (S. 7). This is 
usually done when it is felt that the drawee may not be able or will¬ 
ing to accept or discharge the bill and therefore the name of another 
person is given to whom the holder may refer for payment in case the 
drawee dishonours the bill. In such a case the bill is not considered 
dishonoured until it is presented to the case in need and is dis¬ 
honoured by him (S. 115). 

In the case of foreign bills , a “case in need” is generally stated 
on the bill. This case in need is the agent of the drawer in the foreign 
country, where the bill is made payable . When, therefore, the bill is 
dishonoured either by non-acceptance, qualified acceptance, or by 
non-payment, the holder refers it to the “case in need”. The “case 
in need” either gets the proper acceptance, or failing that, gets the 
bill protested for non-acceptance ane accepts it himself for the 
“honour of the drawer”. This is known as an “acceptance for honour 
supra protest ”. The holder then holds it till the due date when he 
presents it again to the drawee for payment which must be done 
because in case of an acceptance for honour this is an implied condi¬ 
tion precedent without fulfilment of which the acceptor for honour 
is not bound to pay the bill. If payment of the bill be also refused, 
he should first get it protested for non-payment and then present it 
to the “acceptor for honour” who pays for the honour of the drawer. 

In connection with payments for honour. Section 113 provides 

that when a bill of exchange has been noted or protested for non¬ 
payment, any person may pay the same for the honour of any 
liable to pay the same, provided that the person so paying or is 
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agent in that behalf has previously declared before a notary public 
the party for whose honour he pays, and that such declaration as 

been recorded by such notary public. 

The payer for honour is entitled to all the rights, in respect of 
the bill of the holder at the time of such payment and may recover 
from the party for whose honour he pays all sums so paid, with 
interest and with all expenses properly incurred in making such 

payment (S. 114). 

A drawee in case of need may accept and pay the bill of exchange 
without previous protest. 

The object served by this acceptance and payment for honour by 
the “case in need” is to save expense by way of interest and loss on 
exchange which would necessarily follows, as these foreign bills are 
generally drawn and discounted in the country of their origin. In 
the absence of such an arrangement, on the drawee’s refusal to 
accept or pay the bill, the banker’s foreign agent or branch office 
would refer the bill back to the office through which it was sent to 
him for collection. This would mean waste of time during the whole 
of which the barker’s interest keeps running, not to speak of the 
great inconvenience to the drawer and loss on exchange, whereas it 
may be that the refusal to honour was based on grounds which could 
easily have teen settled by an agent on the spot. Where a drawee in 
case of need is named in a bill of exchange, or in any indorsement 
thereon, the bill is not dishonoured until it has been dishonoured by 

such drawee (S. 115). 

In the case of acceptance for honour, the said acceptor binds 
himself to all parties subsequent to the party for whose honour he 
accepts to pay the amount of the bill, if the drawee does not, and 
such party and all prior parties are liable in their respective capacities 
to compensate the acceptor for honour for all loss or damage sus¬ 
tained by him in consequence of such acceptance. An acceptor for 
honour is not liable to the holder of the bill unless it is presented, 
or if the address, given by such acceptor on the bill is a place other 
than the place where the bill is made payable, forwarded for pre¬ 
sentment act later thaD the day next after the day of its maturity 

(S. 111). 

It may be noted, however, that protest is only necessary in the 
case of foreign bills, specially when they appear to be such, but if 
there is nothing on the face of the bills to indicate their foreign 
origin, they need not be protested. The protest is not necessary in the 
case of a foreign promissory note. 

—23— 
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Presumptions 

The following presumptions shall be made in the case of nego¬ 
tiable instruments until the contrary is proved— 

(1) that every negotiable instrument was drawn, accepted and 
indorsed, made or transferred for consideration; 

(2) that the date it bears is the date on which it was made or 
drawn; 

(3) that it was accepted within a reasonable time after its date 
and before its maturity; 

(4) that every transfer was made before maturity; 

(~>) tiiat the indorsements appearing upon it were made in the 
same order in which they appear; 

(6) in the case of a lost instrument that it was duly stamped; 

(7) that the holder of it was a holder in due course (S. 118). 

In the case of negotiable instruments, contrary to the ordinary 
law of agreements, consideration is presumed and the party who 
denies it must prove his case. This applies to drawing, accepting as 
well as indorsing. The next presumption is the correct date. Also 
that both its acceptance and transfer were made before maturity, 
that the indorsements were placed in the order in which they appear 
on the bill and that in the case of lost instrument the presumption is 
that it was properly stamped. All these presumptions can be rebutted 
by evidence but the party challenging them must prove his case. 

Estoppel 

The maker of a promissory note or the drawer of a bill of 
exchange or cheque or an acceptor for honour is estopped from de¬ 
nying the va idity of the instrument made or drawn to the holder in 
due course. A maker of a note or an acceptor of a bill payable to 
the order of a specified person, is similarly estopped from denying 
the payee's capacity at the date of the note or bill, to indorse the 
same. An indorser of a negotiable instrument is not permitted to 
deny either the signature or the capacity to contract of any prior 
party to a holder in due course (Ss. 120-22). 

International Law 

In the absence of a contract to the contrary. 

(1) the liability of the maker or drawer of a foreign promissory 



Negotiable Instruments 351 

note, bill of exchange or cheque, is regulated in all essential matters 
by the law of the place where the Instrument is made; and 

(2) the liability of the acceptor and indorser by the law of the 
place where the instrument ts made payable. 

Illustration 

A bill of exchange was drawn by A in California, where the rate of exchange 
is 25 per cent, and accepted by B y payable in Washington, where the rate of interest 
is 6 per cent. The bill is indorsed in India, and dishonoured. An action on the 
bill is brought against B in India. He is liable to pay interest at the rate of 6 per 
cent only; but, if A is charged as drawer, A is liable to pay interest at the raje of 

25 per cent (S. 134). 

As to dishonour and notice of dishonour the law of the place 
where it is made payable is applicable (S. 135). 

The law of any foreign country regarding promissory notes, 
bills of exchange or cheques is presumed to be the same as that of 
India, unless and until the contrary is proved. 

HUNDIS 

Hundis are instruments drawn in an oriental language and pro¬ 
bably have their derivation from the Sanskrit root “hund” which 
means “to collect”. The derivation shows the purpose for which 
these hundis were originally used, viz. for the collection debts. Even 
today bills of exchange are generally used for the same purpose. If, 
for example, A sells goods to B for Rs 500, A can draw a hundi or a 
bill of exchange on B for the amount, the period of the bill, if any, 
fixing the credit allowed by A to B for payment of the debt ofRs 500. 

The Negotiable Instruments Act generally does not apply to ins¬ 
truments in any oriental language (hundis), but whereby any words 
in the instrument itself the usages regarding such instruments are 
excluded, or where the writing expressly indicates an intention that 
the legal relations of the parties thereto shall be governed by the 
Negotiable Instruments Act, the Act will apply. In the absence of 
either of these indications, huudis in oriental languages shall be 
governed by local usages either of a particular market or a particular 
place, applying to such documents. Hundis are principally divided 
into two classes, viz. (a) th e Shah Jog hundis, and (b) the Jokhmi 
hundis. 

Shah Jog Hundi 

The Shah Jog Hundi is drawn by one merchant on some other 
merchant asking the latter (drawee) to pay the said hundi to a shah , 
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i.e. a respectable holder, after making proper enquiry and taking the 
usual precautions taken by merchants in that line of business. It 
usually states the name of the person on whose account the hundi is 
drawn, or who has (as is usually the case) deposited money with the 
drawer against the hundi in question. The documents are generally 
used for the purpose of remittances. The drawer never accepts the 
hundi but generally they are presented to the drawer at the time of 
payment by the holder. These are not instruments which come under 
the designation of those “payable to bearer”, but are payable to a 
“respectable holder” or “shah”, and the usage throws this duty on 
the drawee, i.e. the duty of ascertaining that the payee is a “shah”. 

In case the hundi is indorsed as payable to a particular person named 
in the indorsement, the drawee must see that he pays to that person 
and no other. As long as the drawee pays the said hundi bona fide to 
a “shah”, he is entitled to recover the amount from the drawer. If 
the “shah” makes a mistake in collecting the hundi fora wrong party, 
he has to make good the amount with interest at the rate of 6 per cent 
from the date of payment to the date of refund. It has also been 
decided that in the case of a shah jog hundi , the drawee paying to the 
Shah is not absolved from liability to the owner of the hundi, if the 
Shah has no title to the hundi owing to a forged endorsement. 45 

Arising from this case when the drawee wanted to be indemnified 
by the Shah for money he had to pay to the holder and thus to recover 
back from the Shah the money paid to the Shah on the Shah Jog 
Hundi with a forged endorsement, it was held by the Appeal Court 
that the cause of action against a shah who received payment under 
these circumstances is to re-imburse the drawee for money had and 
received to the use of the drawee, based either on the money having 
been paid under a mistake of fact, or withut consideration and does 
not arise upon any implied covenant for indemnity. 43 

It has been held in an Allahabad case, that a Shah Jog Hundi is 
not a Bill of Exchange under the definition of the Negotiable Instru¬ 
ments Act. 44 It was also held in the same case that a Shah Jog Hundi 
is a Negotiable Instrument independently of the provisions of the 
Negotiable Instruments Act in spite of the fact that it does not fall 
under the definition of a Bill of Exchange under that Act. 

Nam Jog Hundi—The Nam Jog Hundi is payable only to the 
person whose name ‘nam’ appears on the hundi as payable to him or ^ 
to his order. It is transferable unless it is accompanied by a descrip- 

4 * Madhavdas Jethabai v. Dindas Vardasa (1934), Bora L., R. 929 

43 Madhavdas Jethabhai v. Sitaram Ram Narayan , (1934) Bom. L., R. 941 

44 Man gal Sen Jaideo Prasad v. Caneshi (1936) A. I. R. All 396 
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tion of the payee in which case it is non-transferable. The drawer is 
liable to pay the hundi it it is dishonoured. 


Jokhmi Hundi 

In the words of Bayley, J u , “A Jokhmi Hundi is in the nature of 
a policy of insurance, with this difference, that the money is paid be¬ 
fore hand, to be recovered, if the ship is not lost”. It is in fact a mode 
of insuring goods shipped peculiar to the native Indian merchants. 
There are here three parties—the drawer or shipper of the goods, the 
hundiwala, i.e. the underwriter, and the malwala, the consignee. The 
consignor consigns the goods, say from a port in Cutch or elsewhere 
to his agent or vendor in Bombay. He then draws a hundi on the 
consignee or malwala for the value of the goods and sells it to the 
insurer for cash which is the value less the insurance premium 
charged. The hundiwala send3 the hundi either to his branch office or 
agent in Bombay. The hundi is then presented after the goods arrive 
safe in Bombay to the consignee or malwala who pays and takes deli¬ 
very of the goods or in case he does not wish to take up the goods 
he may hand over the goods to the hundiwala and leave him to fight 
the matter out with the consignor. The hundiwala by this peculiar 
custom has no right to sue the malwala or consignee in case of non- 
payment or non-acceptance. His remedy is to recover the amount 
from the consignor. Iq case the goods are lost totally the hundi cannot 
be presented and the loss has to be borne by the hundiwala or under¬ 
writer. In the case of partial loss or damage, the hundiwala is entitled 
to be paid in full. In the case of general average loss the hundiwala or 
underwriter receives payment for so much loss as may be computed 
towards the general average loss on these goods by the Average 

Adjusters (4 Bom. 344-45). 

The form in which these Jokhmi hundis are generally drawn, as 
given in the above reference (4 Bom. 344), is the following:— 


FORM OF JOKHMI HUNDI 



“To WIT: here have been kept and retained from Shah 
.Rs..in full so the hundi is. 

jokhmi on board the vessel.nakwa. 

owner.After the fixed time 4 (four) days after the 

vessel shall have arrived safely from the sea-port town of. 

at the sea-port town of.do you pay to Shah.” 


45 RaiseyAmerchand v. Jusraj Vizpal , Bom. 25th July, 1871 
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Zikri Chits 

As per Chalmer’s Negotiable Instruments, hundis, according to 
the custom of Marwari merchants, “are accepted for honour by 
means of Zikri Chits, which are furnished by a party liable on the 
hundiy to the holder, and are addressed to some other person who is 
thereby directed to pay the hundi if the drawee does not; the latter 
accepts by writing on the chit”. The hundis , according to the cus¬ 
tom of shroffs, are not required to be noted or protested. 

Dhanijog Hundi 

This is a hundi which is payable only to a Shah, but it may be 
cashed by the dhani or holder. 

Purja 

A purja is a written request, addressed to the lender and signed 
by the borrower, to pay the amount mentioned in the instrument, 
and is stamped with a one-anna stamp. The rate of interest is as 
mentioned in the body of the purja and the period for which the loan 
is granted is never mentioned in it, but is either understood to be 
the period settled by the prevailing practice or entered in a separate 
slip pinned to the purja. The purja is not attested by witnesses but 
is merely an acknowledgment of a debt. The name of the person 
through whom the sum is received is mentioned. These documents 
are generally used in connection with short loans, not exceeding 
three months. Frequently purja is also given in a different form, 
that is in the form of an acknowledgment by the borrower, declaring 
that he has credited the amount borrowed in his own account books 
in favour of the creditor. 

FORM OF PURJA 
(Transliteration) 

Bhai Sri Nathuram Tekal Chand Selikhe Bhuramal Gopi- 
nath ka Ram Banchiyo upranch Ru 500 Akhre Panch So tum- 
hare paslya kjaara beyaj dar 6 as. hissab bhejachh so Iaileja 
Rupaiya jamardarne dladejo miti 30 karohcee 1986 sal miti 

Mshag. I 

Dastahat, I 

(Sd.) SAWANLAL NAHATA 
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Honoured brother Nathuram Tekal Chand be pleased to 
accept the greetings (Ram Ram) of Bhuramal Gopinath. Fur¬ 
ther Rs 500 in words rupees five hundred, is being taken from 
you the interest on which at the rate of 6 as. is sent herewith. 
Please accept it and pay the money to Jamadar, dated 30th day 
of Magh 1986 Sal. 

(Sd.) SAWANLAL NAHATA 
(Note—Bengal Provincial Banking Inquiry Committee’s Report). 


Hatchita 

This is a sheet bound in the account book of a creditor and 

entered in the form of a ledger, bearing a one-anna stamp and the 

* 

signature of the borrower. 

Khatapeta 

This is an account in the creditor’s book, showing on the debit 
side all amounts advanced to the debtor and interest accrued, and on 
the credit side all payments as well as interest paid. No receipts are 
given for the repayment of interest. Khatapeta is itself considered 
sufficient, as it is of the account and money given. The debtor makes 
written requests from the creditor for all advances he wants, and has 
to go and see that all his rrpayments as well as payments of interest 
are duly entered to his credit, in the same khatapeta. This form is 
generally maintained by Marwari Bankers. 

Darsani and Nadappn Vaddi Hundis 

✓ 

These are sight hundis payable at sight, but the second has this 
peculiarity, that it carries interest at the nadappu vaddi rate from 
the date of presentation. 

Moddati Hundi 

This is a hundi which is not payable on demand like the darsani 
hundi, but is payable according to usance or custom. 

Hundis payable to order are called Firmanjog hundis. 

Paith 

When the original hundi called khekha is lost, a duplicate or 
second copy is given, known as Paith. If the second is lost, a third 


Negotiable Instruments 


35(5 

5s given which is known as Parpaitb, and in the event of all three 
being lost, a fourth hundi called Maijar or Panchayati is given. The 
last is called Panchayati, because five leading bankers of the place of 
issue have to draw it. 

Nakal 

Generally, the advice of the hundi is given by the shroff or 
banker who draws the hundi to the party on whom the hundi is 
drawn, as a separate letter. This is called nakal. 

SUMMARY 

Law: The Law relating to negotiable instruments is governed by 
the Negotiable Instruments Act, 1881. 

Scope of Act: The Negotiable Instruments Act is not exhaustive. 
It applies to the issue and negotiation of promissory notes, bills of 
exchange and cheques. 

It does not affect— 

(1) any local custom relating to any instrument in an oriental 
language, e.g., a hundi; 

(2) the provisions of the Reserve Bank of India Act, 1871, so that 
no one except the Reserve Bank or the Government can draw, 
accept, make or issue any instrument which amounts to an 
unconditional promise to pay a certain sum of money to bearer 

on demand. 

Essentials of a Promissory Note 

1. It must be in writing. 

2. It must contain an undertaking or promise to pay. 

3. The undertaking or promise must be unconditional. 

4. It must be signed by the maker. 

3. The maker must be certain. 

6. The sum payable must be certain. 

7. The undertaking to pay must be for money only. 

8. The payee must be certain. 

Essentials of a Bill of Exchange 

1. It must be in writing. 

2. It must contain an order. 

3. The order must be unconditional. 

4. It must be signed by the drawer. 

5. The order must be on a certain person, i.e., the drawee must be 
a certain person. 
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6. The sum payable must be certain. 

7. The order must be to pay money and money only. 

Essentials of a Cheque: As a cheque is a bill of exchange drawn 
on a banker, all the essentials of a bill of exchange apply to a 
cheque with the addition of the following — 

1. It is always drawn on a banker, and 

2. It is always payable on demand. 

Distinctions 

Promissory Note Bill of Exchange 


1. Two parties—the maker and 
the payee. 

2. The maker promises to pay. 

3. Promise to pay. 

4. The liability of the maker 
is primary and absolute. 

5. The maker stands in imme¬ 
diate relationship with the 
payee. 

6. Cannot be drawn in sets. 

7. Cannot be made payable to 
bearer because of section 31 
of the Reserve Bank of 
India Act. 

8. Since the maker is primarily 
liable, no notice of disho¬ 
nour is required to be given 
to him. 

9. No protest necessary. 


Bill of Exchange 

1. The drawee may be anyone. 

2. Entitled to 3 days of grace 
if time bills. 

3. Acceptance necessary. 

4. May be payable on demand 
or on the expiry of a certain 

period after sight or after 
date. 


1. Three parties—the drawer, the 

drawee and the payee. 

2. The maker (drawer) orders the 
drawee to pay. 

3. Order to pay. 

4. The liability of the drawer is 
secondary and conditional. 

5. The drawer stands in immedi¬ 
ate relationship with (he 
acceptor and not the payee. 

6. Can be drawn in sets. 

7. Can be drawn payable to 
bearer out not payable to bearer 

on demand because of Section 
31 of the Reserve Bank of 
India Act. 

8. Notice of dishonour must be 
given to the drawer. 


9. Foreign bills must be protes¬ 
ted for dishonour if so 
required by the law of their 
cheque. 

Cheque 

1. The drawee must be a banker. 

2. Payable without any days of 
grace. 

3. No acceptance. 

4. Must be payable on demand. 
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5. 

6 . 

7. 

8 . 



Cannot be crossed. 5. 

Mandate cannot be revoked 6. 

Notice of death or insol- 7. 
vency does not affect the 
mandate to pay. 

Drawer is discharged if bill 8. 
is not duly presented for 
payment. 

Notice of dishonour is ne- 9. 

cessary. 


May be crossed. 


Mandate may be revoked by 
countermanding payment. 


Authority to pay comes to an 
end on drawer’s death or insol¬ 
vency. 


Drawer is not discharged by 
non-presentment for payment 
unless he has suffered damage 
by the delay. 

Notice of dishonour is not 


necessary. 


Liabilities of Parties 


Drawer of 
Bill 


Drawer of 
cheque 


Maker of 
Promissory 
Note 


Acceptor of 
Bill 


1. Primary until 
acceptance. 


Primary. 


1. Primary. 





Secondary 
after accep¬ 
tance, i.e. like 
a surety. 


2. Liability 2. 
arises only 
if due notice 
of dishonour 
has been 
given to, or 
received by 
him. 


Liable to com- 2. 
pensate hol¬ 
der if drawee 
bank dishon¬ 
ours cheque. 

If dishonour 
for any rea¬ 
son except 
want of funds, 
drawer will be 
entitled to 
notice of dis¬ 
honour. 

Drawer liable 
even if cheque 
not duly pre¬ 
sented for pay¬ 
ment, unless 
he has actually 
suffered damage 
as result of such 
default, 


Liable to pay 2. 
at maturity. 


Liable to 
pay at 
maturity 
if accept¬ 
ance be¬ 
fore ma¬ 
turity. 
Liable to 
pay on 
demand 
if accept¬ 
ance at 
or after 
maturity 
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Drawee of Bill Drawee of Cheque Endorser 

(or Banker) 

Liable only after Always a banker liable Liable to all subse- 

acceptance. to pay on demand quent holders except 

provided— when— 

(1) he has sufficient (1) there is a con- 

funds of drawer; tract to the con¬ 

trary, 

(2) funds are appli- (2) he has qualified 

cable to payment his liability, or 

of cheque; and 

(3) cheque is duly (3) due notice of dis- 

presented for pay- honour has not 

ment. been given to 

him. 

Holder Holder in due Course 

May have obtained the Must have obtained the instrument 

instrument 

(a) for unlawful consideration; (a) for lawful consideration 

(b) by gift; (b) before maturity; 

(c) at or after maturity; (c) in good faith, i.e . without suffi¬ 

cient cause to believe that any 
defect existed in the title of 
the previous holder. 

(d) not in good faith. 

Negotiation Assignment 

1. Mere delivery of bearer ins- 1. Written document duly signed 

trument. Endorsement and by transferor. 

delivery of order instrument. 

2. Notice for transfer not 2. Notice by the transferee to the 

necessary. transferor or transfer of debt 

(actionable claim) to the deb- 
a . . tor necessary. 

3. Consideration is presumed. 3. Consideration must be proved. 

4. Can convey to the trans- 4. The transferee’s title is subject 

feree a better title than the to the defects of the trans- 
transferor’s. feror’s title. 

Types of Indorsement 

1. Blank or general. 

2. Full or special. 

3. Partial 

4. Restrictive. 

5. Sans recours. 

6. Conditional or qualified. 

7. Facultative. 

8. Sans fraits. 
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Presentment may be 

I. for Acceptance 
II. for Payment 

I. Presentment for Acceptance 

Necessary 

1. Where the bill is payable after sight. 

2. Where the bill expressly stipulates for such acceptance. 

Not necessary 

1. Bills payable on demand. 

2. Bills payable within a certain number of days after date. 

3. Bills payable on a certain day. 

Excused 

1. Where the drawee cannot, after reasonable search, be found. 

2. Where the drawee becomes insolvent, when it may be made to 
his assignee. 

3. Where the drawee is dead, when it may be made to his legal 
representative. 

4. Where the drawee is a fictitious person. 

5. Where the drawee is incapable of contracting. 

6. Where though the presentment is irregular, acceptance is refuse 
on some other ground. 

II. Presentment For Payment 


Necessary 

Promissory notes, bills of exchange and cheques must be pre 

sented for payment to the maker, acceptor or drawee. 


Excused 

1. When the bill or note is payable on demand it must be presented 
within a reasonable time. 

2. If payable after the expiry of some time it must be presented 
on the due date. 

3. It must he made at a reasonable hour and place. 

4. When the instrument is not payable at a specified place aD 
the person liable to pay cannot be found after due search. 

5. When presentment is waived either expressly or impliedly. 

6. As against the drawer, when he could not suffer 
non-presentment, e.g., in the case of accommodatio 
for the accommodation of the drawer. 
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Distinctions 

Acceptor for Honour Drawee in Case of Need 

1. Name does not appear in 1. Name must appear in bill and 

bill bill must be presented for ac¬ 

ceptance within a reasonable 
time of dishonour by the ori¬ 
ginal drawee. 

2. Must be protested before 2. Holder may resort to case in 

the holder can resort to need without protesting it. 

acceptor for honour. 

Acceptance for Honour Payment for Honour 

1. Must be by a stranger to 1. May be by any person whether 

the instrument. already liable on the bill or 

not. 

2. May be for honour generally 2. Must be for the honour of a 

particular party to the bill. 

3. Requires holder’s consent. 3. Does not require holder’s 

consent. 

Discharge of Negotiable Instrument 

1. By payment. 

2. By merger. 

Discharge of some of the Parties 

1. By impairing indorser’s remedy. 

2. By Release. 

3. By Non-Presentment. 

4. By allowing more than 48 hours for acceptance. 

5. By taking qualified acceptance. 

6. By a material unauthorised alteration. 

Authorised Alterations 

1. When the blanks in an inchoate instrument are filled up. 

2. When a blank endorsement is converted into a full one. 

3. When qualifying words are added to an acceptance. 

Dishonour 

1. By Non-acceptance. 

2. By Non-payment. 

Distinctions 

Noting Protest 

1. Making a note by a Notary 1. The certificate by the Notary 

on the instrument or on a of the noting having been done 
paperattachedtoittorecord at or about the timeofdis- 

the fact of dishonour. honour. 

2. A preliminary to the protest. 2. No protest without previous 

noting. 
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Roles of Evidence 

Presumptions 

1. Consideration. 

2. Date. 

3. Time of acceptance. 

4. Time of transfer. 

5. Order of indorsements. 

6. Stamp on Lost Instrument. 

7. Holder being holder in due course. 

Estoppels 

The parties to a suit on a negotiable instrument are not per¬ 
mitted to deny the following:— 

1. Validity of the instrument. 

2. Drawer’s authority. 

3. Payee’s capacity. 

4. Prior endorser’s capacity. 

International Law 
Rules of Interpretation 

1. Until the contrary is proved the law of a foreign country is 
presumed to be the same as the law of India. 

2. Capacity to contract is determined by the law of domicile of 
the party at the time of making the contract. 

3. The formal validity of the instrument is to be determined by 
the law of the place where the contract was made. 

4. Even if prior agreements in a negotiable instrument are invalid 
according to the law of a foreign country, any subsequent 
acceptance or endorsement in India may be valid and enforce¬ 
able against the parties in India if it complies with the law. 

5. The law of limitation will be that of the place where the suit 
is filed. 

6. The rights and liabilities of the maker or drawer of a foreign 
negotiable instrument are governed by the law of the place 
where he made that instrument. 

7. The liability of the acceptor and indorser of a foreign negoti¬ 
able instrument are governed by the law of the place where the 

instrument is made payable. 

8. Dishonour and notice of dishonour of a foreign negotiable 
instrument are governed by the law of the place where the 
instrument is made payable. 

Hundis are instruments drawn in an oriental language. They are 
governed by local usages even if such usages are inconsistent witn 
•he provisions of the Negotiable Instruments Act. Where local 
usages are excluded or the instrument so indicates, the Negotiable 
Instruments Act will apply. 
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1« Shah Jog Hundi: Payable only to a respectable person, a “Shah”, 
who is deemed to guarantee the genuineness of the hundi. 

2. Nam Jog Hundi: Payable only to the party named or to his 

order. The drawer is liable to pay if it is returned dishonoured or 
is unpaid. 


3. Jokhmi Hundi: Drawn by consignor on consignee for the price 
of goods shipped by him in a ship named in the hundi. If the ship 
is lost at sea the loss falls on the holder of the hundi as if he had 
been the insurer of the goods who had paid the money in advance. 


4. Jawabi Hundi: The person who owes money writes a letter to 
the payee and delivers it to his bank. The bank sends the letter to 
its branch in the place ot business of the payee to whom it is for¬ 
warded by the branch. The payee gives a receipt in the form of a 

reply, “jawab”, to the letter which is forwarded through the bank 
to the writer of the first letter. 


5. Zikri Chit: It is a letter of protection accompanying the hundi 

and is to be used only if the hundi is not accepted by the drawee. 

It is usually addressed to some resident of the place where it is 
payable. ' r 


TYPICAL QUESTIONS 





1. (a) A draws a bill payable to his own order on B , who accepts. A then 

endorses the bill to C, C to D, and D to E. What is the relationship 
between E and each of B , A , C and Z)? 

(b) A bill dated 31st August of a particular year was made payable three 

months after date. When was the bill at maturity? (That year Christ¬ 
mas day was a Monday). 


2. (a) Distinguish between a promissory note, a bill of exchange, a cheque 

and a bank draft. 

(b) Can the purchaser of a bank draft countermand payment of the draft? 

(c) A cheque on which the payee’s signature, by way of endorsement, has 

been forged, comes into the hands of B . who endorses it and delivers 
it o C, who takes it in good faith and for consideration. Discuss C’s 
tale to the cheque. . (C .A.I.I.B., May, 1972) 

3. (a) What is the effect of the failure of the consideration for the making 

of a promissory note? 

^ “Not m ,he . e m°’» u* placine on the face of a cheque the words 
Not Negotiable” between two transverse lines; and of placing the 

same words alone on the face of a cheque without any other additions? 
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(cj What provisions in the Negotiable Instruments Act have been extended 
to drafts? Why was it necessary to expressly extend these provisions to 
drafts? 

(d) A negotiable instrument dated 22nd September, 1969 is made payable 
three months after date. When is it at maturity? 

A . (a) What is the protection given by the Negotiable Instruments Act— 

(i) to the drawee of a cheque, and 

(ii) to a banker collecting a cheque; and under what conditions is each 
protection available? 

(b) What are the kinds of dishonour of an instrument? To whom should 
notice of dishonour be given? In What cases is such notice not 

necessary? 

5. Distinguish between any two of the following— 

(a) Promissory Note and Bill of Exchange. 

(b) Acceptor and Acceptor t or Honour. 

(c) Holder and Holder in due course. 

6. Write short notes on any three of the following— 

(1) Negotiation. 

(2) Payment in due course. 

(3) Inchoate Instrument. 

(4) Bills in Sets. 

(5) Accommodation Bill 

(6) Noting and Protest. 

7. Write Short Notes on any three of the following— 

(1) Deviation. 

(2) Inchmaree clause. 

(3) Jettison. 

(4) G. A. Contribution. 

(5) Lay days and demurrage. 

8. (a) Define a Negotiable Instrument. 

(b) What bills of exchange must be presented for acceptance? 

(c) How must a notice of dishonour be given? 

9. Write short notes on any three of the following — 

(a) Endorsement Sans Recours. 

(b) Acceptor for Honour. 

(c) Cheque. 

(d) Facultative Endorsement. 

(e) Maturity of an Instrument. 

10. Explain clearly any three of the following — 

(a) Inland instruments. 

(b) Ambiguous Instruments. 

(c) Inchoate Instruments. 

(d) Endorsement in full. 

(e) Drawee in case of need. 
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It. Define*, a holder in due course. State and explain some of the important 
privileges of a holder in due course under the Negotiable Instruments Act. 

12. (a) What steps should be taken by the holder when a bill of exchange has 
been dishonoured by non-acceptance or non-payment? 

(b) A endorses a cheque made payable to him and crossed generally pre¬ 
paratory to paying it into his bank. Before he can take it to the bank 
it is stolen by B , who endorses it to C. C takes it in good faith and 
value and endorses it to his son Das a gift. Can D enforce payment 
of the chqeue? 

13 (a) What is the effect of the addition across the face of a cheque of two 

parallel transverse lines? 

(b) A by mistake draws a cheque payable to B who does not exist. The 
cheque is negotiated by C by forged endorsement to D, who takes 
it in good faith and for value. Can D enforce payment of the cheque? 
Would it make any difference to your answer if B were in existence 
and the cheque was made payable to B or order? 

14. What is the significance of the expression ‘negotiation of the instrument”? 
What is the difference between negotiability and assignability. 

15. (a) In what cases is a Banker justified in dishonouring a cheque? What are 

the liabilities and protection available to a paying banker? 

(b) Explain the terms ‘holder' and ‘holder in due course* and discuss 
their rights. 

16. (a) Has a holder any remedy against the banker for wrongful dishonour 

of a cheque? 

(b) D drew a bill on G payable three months after date‘to the order of D 
only’ and crossed it ‘not negotiable’. The bill was accepted by G and 

endorsed for value by D to H . Is H entitled to recover the amount of the 
bill from G? Give reasons. 

17. (a) State the protection given by the Negotiable Instruments Act to a 

banker collecting an instrument. 

(b) What is material alteration of a bill and what is its effect? 

(c) What is the position of a banker who pays a post-dated cheque before 
the date on the cheque? 

18. (a) Compare and contrast; (i) promissory note and a bill of exchange; 

(ii) a bill of exchange and a cheque. 

(b) Why does Section 85 A of the Negotiable Instruments Act deal speci¬ 
fically with hank drafts and what are its provisions? 

(c) What is the competence of a minor to endorse a negotiable instrument? 

19. (a) Deane a cheque. Distinguish the same from a bill of exchange. 

(b) What is meant by Negotiation? 

OR 

(a) What are the different kinds of indorsements oa a negotiable instrument? 

(b) What are the rules governing the maturity of a negotiable instrument? 

—24— 
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INSURANCE: 
LIFE ASSURANCE 


CONTRACT OF INSURANCE 

A contract of insurance is a contract between the Insured 
on the one side and the underwriter or the insurance company on the 
other, which the latter, in consideration of a payment called the 
premium paid by the former, undertakes to indemnify the insured 
against any loss arising from a contingency upto the sum agreed 

upon. 

Insurance contracts are effected to provide against a number of 
contingencies. They can be broadly classified under (1) Personal 
Insurance, including life, accident and sickness insurance (2) Pro¬ 
perty Insurance, including fire, burglary and fidelity insurance, 
(3) Liability Insurance, including employees’ liability and motor car 
insurance against third party risks and (4) Marine Insurance. In 
this book we will deal with the most important types of insurance 
which we come across in business /.<?., life, fire and marine 

insurance. 

There are various other forms of insurance, useful to business¬ 
men, such as accident insurance, cash-in-transit policy, Joss of 
profits policy, third party risk insurance, etc. 
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The essence of a contract of insurance is that it is a contract of 
indemnity l.e., it ought not to be entered into for a mere wager or 
speculation, but only with a view to provide against the actual mone¬ 
tary loss which the insured is likely to suffer through the happening 
of the contingency under contemplation. If, for example, a person 
insures his building against loss by fire for an amount higher than 
the actual value of the building, he cannot, in case of destruction 
of the building by fire, recover more than the actual value of the 
building. On the same principles, if a person insures property 
which does not belong to him or in which he has no pecuniary 
interest either as a creditor or in some other capacity, the insu¬ 
rance contract cannot be enforced for want of insurable interest. 
The other peculiarity of a contract of insurance is a contract, 
uberrimae fides, i.e., a contract of absolute faith; and the duty is 
thrown by law upon the insured to make a full and fair disclosure of 
every material fact that is likely to affect the judgment of the under¬ 
writer or insurance company in deciding what premium to charge 
or whether to enter into the contract at all. Thus any wrong 
disclosure, or any statement made fraudulently, negligently,or even 
innocently through want of knowledge, may vitiate the contract. 1 

Nationalisation of Insurance 

Both life insurance and general insurance have now been 
nationalised. 

Life insurance was nationalised in 1956 by an Act resulting in 
the formation of the Life Insurance Corporation of India to which 
all life business of insurance companies was transferred. 

General insurance was nationalised by the passing of the 

General Insurance Business (Nationalisation) Act, 1972, under which 

all the shares of Indian Insurance Companies on the appointed day 
(January 1, 1973), vested first in the Central Government and there¬ 
after in the General Insurance Corporation of India. 


LIFE ASSURANCE 

Life assurance is defined in Smith’s Mercantile Law as a “con¬ 
tract by which the insurer, in consideration of a certain premium 
either in a gross sum or by annual payment, undertakes to pay to 
the person for whose benefit the insurance is made, a sum of 
money or annuit y on the death of the person whose life is* insured”. 
1 Tondon /1m. v. Mansel (1879), 11 Ch. D. 363 
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Park, B., says; 

“The contract commonly called life Assurance when properly considered is a 
mere contract to pay a certain sum of money on the death of a person, in conside¬ 
ration of due payment of a certain annuity for his life, the amount of the annuity 
being calculated in the first instance according to the probable duration of his life, 
and when fixed, it is constant and invariable.” 

Assurance and Insurance 


In life assurance, the person taking out the policy is assured a 
certain benefit in return for a certain number of premiums. This is 
not strictly a contract of indemnity and is generally referred to as 
life <c assurance ” and not as life “insurance”. These two words 
“insurance” and “assurance” are however, even today loosely used 
although the modern tendency is to use the word “assurance” in 
connection with a contract which assures the payment of a certain 
sum on the happening of an event which is bound to happen, e. g. 
death, whereas the word “insurance” is used where compensation 
is guaranteed to be paid on the happening of an event which may or 
may not happen. Thus insurance relates to contracts of indemnity 
against a contingency. 


The Insurance Act 1938 defines “life insurance business 99 as 
meaning— 

“the business of affecting contracts of insurance upon human life includingany 
contract whereby the payment of money is assured on death (except death by 
accident only) or the happening of any contingency dependent on human life, and 
any contract which is subject to payment of premiums for a term dependent on 
human life and shall be deemed to include— 

(a) the granting of disability and double or triple indemnity accident benefits 
if so provided in the contract of insurance; 

tb) the granting of annuities upon human life; and 

(c) the granting of superannuation allowances and annuities payable out of 
any fund applicable solely to the relief and maintenance of persons engaged or 
who have been engaged in any particular profession, trade or employment or of the 
dependents of such persons [S. 2 (11)]. 


Life Insurance Corporrtion of India (L.I.C.) 

The Government of India nationalised life assurance business 
in 1956 by the formation of the Life Insurance Corporation of India. 
This Corporation has now that sole monopoly of life assurance 
business in India. The administration is effected through the central 
office at Bombay with five zonal offices, each at Bombay, Calcutta, 
Delhi, Kanpur and Madras. The Act establishing the Corporation 
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came into force on July 1, 1956 and the Corporation began to func¬ 
tion on September 1, 1956. 

On the eve of nationalisation Mr. C. D. Deshmukh the then 
Finance Minister described it as “a further step in the direction of 
more effective mobilisation of the people’s savings ..a nation’s sav¬ 
ings are the prime mover of its economic development. With a second 
(Five-Year) plan in the offing, involving an accelerated rate of 
investment and development, the widening and deepening of all 
possible channels of public savings has become more than ever 
necessary. Of this process the nationalisation of insurance is a vital 
part”. This step was expected to result in the expansion of life 
assurance in rural areas, or using Mr. Deshmukh’s words, “into 
the lives of millions in the rural areas it will introduce a new sense 
of awareness of building for the future in the spirit of calm con¬ 
fidence which insurance alone can give. It is a measure conceived 
in a genuine spirit of service to the people”. 

The objects as stated by the government in nationalising life 
assurance business was (1) to spread insurance over increasing 
areas, particularly in the rural areas; (ii) to ensure complete secu¬ 
rity to the policy holder and (iii) to mobilise and utilise public 
savings for the constructive activities of the Five-Year Plans. 

As against that it was felt by some that life assurance cannot 
be developed adequately through a machinery such as a Public 
Corporation. Besides such a monopoly would avoid the benefits 
accruing from healthy rivalry between competing units. Further, 
the Corporation could seriously affect the general economy of the 
country through its large control over the investment market which 

was a dangerous and very powerful instrument in the hands of one 
Corporation. 

The Act provides that the Corporation shall have the exclusive 
privilege, of carrying on life assurance business in India (S. 30) 

Insurable Interest 

Insurable interest means some pecuniary interest in the subject 
matter of the insurance agreement. Without such interest the 
policy will be regarded as a gambling policy and, therefore, void. 
With regard to life assurance, it must also be noted that a person 
may assure his own life upto any extent as he is supposed to have an 
unlimited interest in his own life, or he may assure the lives of 
th }Se dap indent upon hi n t or through whose death he is likety to suffer 
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a pecuniary loss . Where life assurance is effected for the benefit of a 
person other than the one whose life is assured, the person for 
whose benefit the policy is taken out, should be mentioned in such 
a policy and the amount of assurance should not exceed the pecu¬ 
niary interest of such a person in the life of the assured at the 
time of effecting the policy . Therefore, if during the continuance of 
the life which is assured the interest of the party for whose benefit 
the policy was effected lapses, he can still recover on the policy. 
In the case of fire insurance the insurable interest must exist , both of 
the time the policy is effected and at the time the property Is destroyed 
or damaged by fire m In case of marine insurance , on the other hand 
there reed not exist anv insurable interest at the time when the policy is 
effected , but if the holder of the policy at the time of loss happens 
to have acquired an insurable interest he can recover on the policy. 

Policies effected for the benefit of persons who have no insu¬ 
rable interest are known as “wagerpolicies" or “gambling policies 
and are therefore void even where the underwriter has used words 
such as “without further proof of interest than the policy” or 
“policy proof of interest” or “interest or no interest”. 

It has been further held that a wife has an insurable interest in 

her husband's life and vice versa a parent has no insurable intereU in 
the life of his chUd qua child; nor has a child an insurable interest in 
the life of hi* parent qua parent. A creditor has on insurable Interest In 
the life of a debtor to the extent of hi* claim , and on the same princi¬ 
ple a surety car claim to have Insu able interest in \he life of his princi¬ 
pal debtor , joint promissory have an insurable interest In each other's 

lives etc . 


The Procedure & Other Consideration 

A person desiring to take out a policy, has to fill in a Proposal 
Form, which generally requires information with regard to the 
health of the proposer, his family history, facts relating to the life 
and habits of the proposer as well as evidence of his date of birth. 
Whilst giving this information the proposer must he accurate as 
contracts of assurance or insurance are contracts ubemmae fidei, 
i e of utmost good faith and from the information so given the 
underwriter is able to decide whether to accept or reject the pro¬ 
posal and the amount of premium to be charged. The proposer IS 
also required to undergo a medical examination. The premiums 
are generally payable annually, although they may be arranged to 

be paid monthly, quarterly, and even weekly. Of course where the 
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instalment system is permitted an extra charge is made for the 
additional expense incurred in collecting the premiums as well as 

the loss of interest on the premiums not paid at the beginning of 
the year. 

The Insurance Act, 1938 (S. 45) now provides that no policy of 
life insurance shall be called in question by the insurer after two 
years from the date on which it was effected (or two years after the 
commencement of this Act, where the policy was effected before 
the commencement of the Act) on the ground that a statement 
made in the proposal for insurance or in any report of a medical 
officer, or referee or friend of the insured, or in any other docu¬ 
ment leading to the issue of the policy, was inaccurate or false un¬ 
less the insurer shows that such statement was on a material matter 
or suppressed facts which it was material to disclose and that such 
statement was fraudulently made by the poticvholder who knew at 
the time of making it that the statement was false or that it suppres¬ 
sed facts which it was material to disclose. Of course this does not 
prevent the insurer from calling for proof of age at any time if enti¬ 
tled to do so. 

Assignability 

The policy of life assurance is assignable as a claim under a 
charge in action and it can be assigned in any form as long as it clear. 
It is, however, necessary to give written notice to the assurance com¬ 
pany of such an assignment, to make the assignee’s title effective 
against the company, otherwise if the company makes any payment 
to the assignor, after the assignment without the knowledge of the 
assignee, the company would be protected. The assignment of the 
policy carries with it the right to all bonuses and profits. 

The Insurance Act of 1938 provides in Section 38 that a transfer 
or assignment of a policy of life insurance, whether made with or 
without consideration may be either by an endorsement placed upon 
the policy itself or by a separate instrument. In both these cases the 
signature of the transferor or assignor or his duly authorised agent) 
is necessary. The signature must be duly attested by at least one 
witness. As soon as this is done the transfer or assignment will be 
complete and effectual. However, where the transferor assignment is 
in favour of a person other than the insurer (/.e. the insurance com¬ 
pany) a notice in wr ting of such transfer of assignment must be 
given to the insurer and the priority of all claims will be regulated 
in accordance with the dates on which such notices were delivered to 
the insurer. As soon as such a notice is given the insurer must record 
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the transfer or assignment mentioning the date thereof and the name 
of the transferee or assignee. A written acknowledgement can also 
be obtained by the transferee or assignee from the insurer on pay¬ 
ment of a fee not exceeding Re 1 and such acknowledgement will be 
conclusive against the insurer that he has duly received the notice to 
which such acknowledgement relates (S. 38). 

Nomination 

The Insurance Act (S. 39) also makes provision regarding nomt - 
nations by the policyholder. The holder of policy of life insurance 
on his own life may nominate the person or persons to whom the 
money secured by the policy shall he paid in the evant of his death. 
This may be done by him either at the time of effecting the policy of 
at any time before the policy matures for payment. Such a nomina¬ 
tion may be incorporated in the text of the policy itself or may be 
made by an endorsement on the policy. Where the nomination is by 
endorsement, this must be communicated to the insurer and regis¬ 
tered by him in his records. A nomination may of course be cancel - 
led or changed by an endorsement or further endorsement or a will, 
as the case may be, at any time before the m ituriiy of the policy. In 
such a case however, unless a notice in writing has been given to the 
insurer of such cancellation or change, the insurer will not be liable 
for any payment under the policy made bona fide by him to a nomi¬ 
nee mentioned in the text of the policy cr registered in his records. 
Where a transfer or assignment has been made as mentioned in the 
previous heading a nomination shall stand automatically cancelled. 
This, however, does not apply to an assignment in favour of the 
insurer made in consideration of a loan granted by the insurer on 
the security of the policy within its surrender value or its reassign¬ 
ment on re-payment of the loan. In such a case the right of the 
nominee will be affected only to the extent of the insurer’s interest 
in the policy. Where a nomination has been made and the policy 
matures during the lifetime of the insurer or where all the nominees 
die before maturity, the amount of the policy will be payable to the 
policy holder or his heirs or legal representative or the holder of a 
succession certificate, as the case may be. 

Proof of Death 

In case of policies payable at death, the death of the insured has 
to be proved. The usuil proof is a death certificate and a declaration 
as to the identity of the person described in such certificate. In case 
of death by accident or suicide, a copy of the finding of the jury is 
required. In a case of death in a foreign country, the death certifi- 
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cate and the declaration of the medical practitioner who attended 
with the attestation of the Indian Consul is required. Death is pre¬ 
sume l where it is shown that a person who went abroad, or disappe¬ 
ared, has not been heard of for seven years, nor has he communica¬ 
ted with those he would have communicated with if alive. Where a 
person was on board a steamer which is proved to have met with a 
storm and was heard of no more, that fact may be construed to 
have brought about the death of the person on board. The claimant 

is required to produce proof such as a probate or letters of adminis¬ 
tration. 

Premiums & Risk 

The premiums, as we have noticed above, are payments made by 
e assured in eonsiderad m ot the risk covered by the policy. These 
payments may be payable either quarterly or half-yearly, according 
arrangement. They are payable within the days of grace, generally 
owe y every life assurance policy, or the assured may be requi¬ 
te Un er ®° a second medical examination. On the payment of 
the first of these premiums the risk on the policy begins and it is 
covered generally by what is known as the " covering note’\ which 

Z°rrr l agreement to run d ^mg the period which has neces- 
nly to elapse before a regular policy can be drawn out. The rates 

ra f llvT!t Um , PayablC ° n liVCS Under Various denominations are gene- 

know d° w n,nthe company’s prospectus. Incases of what are 

the Arm! * azardous “ c ™P°"on S ’’ such as those in connection with 

extrtn^ u" g ’ etC ' ° r residence a less healthy climate, 

the aroun,"'? Extra premi ™ also be charged on 

whoTves in W , ? u OW u - 3S " di,nate risk ”’ ie ‘ where a person 
residence fa* ™ ate . wh,ch ,s considered more healthy changes his 

premium has to be paid. y 3 e ’ extra 

Reinsurance 

'fa policy i s taken out one individual on one risk for a lame 
am»u nI , „„ mmtfo , hfeoffces K 

fonner^Thif h'Tnow' ,0 '" pmy ’ ° r companies in league with the 

company divide, the Hsk wi.r” ,U ^° Ce - Th “ S ,he insur *"“ 

explained m greater detail i„ Chapter 21, -Marine Insurance'? “ 
Policies 

eu Jettul 12 ?rr°“ 85 WC have,ee ” ab °'"- 

between the insurance company and the assured. The 
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two principal types of life assurance policies are (1) the “whole 
life’* and (2) the “endowment” policies. In the “whole life” policy, 
the premiums have to be paid either till the date of death or for a 
fixed number of years according to the terms of the policy and the 
sum assured would be payable on the death of the assured to his 
heirs. In case of the “endowment” assurance, the sum assured is 
payable either on the death of the assured or on completion of a 
certain number of years (/.#>. on the assured attaining a certain age) 

whichever is earlier. There are variations of these two types of 

% 

policies. 


The most important uses of life assurance are making provision 
for dependents or for old age. These policies may be put to other 
uses also. It may be used as collateral security fora loan ora 
policy may be taken out to facilitate payment of death duties or 
estate duty. In case of a partnership, when a partner dies the part 
nership firm is dissolved and the remaining partners who desire to 
carry on the business will have to pay out the deceased partner s 
capital to his heirs. The partners may find it difficult to pay such a 
large amount at once and in order to provide for this contingency 
they may take out suitable life assurance. This is referrc to as 

partnership assurance . 


In connection with these policies it may be noted that t cy 
be either (I ) with profit cr (2) without profit . In case of t e wi 
profit” policy, the assured is given, in addition to the sum assure 
a share in the profits which are declared by the underwriter at inter- 
vals and credited to the policyholder as bonuses. In case o 
“without profit” or “non-profit” policy, the policyholder oes no 
share in the profits. Of course, the premium for the “without pro 
policy is lower than that of the “with profit ’ policy. Li e assuran 
policies attract businessmen because of the exemption given \ 
connection with income tax in respect of premiums pa up 
sixth of the income of the person concerned. 

The premiums on the policies may be spread over the whole life 
of the assured, in case of whole life policies, or they may e pa 
for a fixed term after which the payment of premiums cease , 
the policy runs on till death. This is known as limited payments 


policy■ . , 

There are also ascending scale policies under wnich premiums 
smaller amounts are payable at the start and are gradua y ra ' 
agreed intervals. In cases where policies are effected y 
for a short-term of years in order to cover some advance mad , y 
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are known as short term policies. Thus a creditor who effects a short 
term policy on the life of his debtor, has not only to pay a premium 

for a short term, hut the premium itself is proportionately lower 
than that usually charged on a whole life policy. 

An annuity is a policy under which the full amount is not pay- 
ab e on death but is payable yearly in smaller sums. An indisputable 
policy is one where the insurers are estopped from avoiding the 
policy on any ground except fraud. Section 45 of the Insurance Act 
of 1938 provides to the effect that after the lapse of two years a 
policy cannot be avoided for mis-statement except in the case of 
traud. Partners may take out “joint life policies" in order to cover 
the inconvenience caused through a sudden withdrawal of capital by 
the death of one of the partners. 

There are also what are known as “sinking fund policies", where 

po icies are effected by payment of premiums yearly in order to 

secure a fund at the end of a certain term for the payment of deben- 

tures etc., in connection with joint stock companies with a redeem- 
able debenture debt. 


Surrender Value 

This is the value which an insurance company assesses and which It 
'LT Pn , red W r, y *? ^ ’ he a ' SWed desires to render his policy 

and exnngutsh his claim upon it. Assurance companies generally pay 

urrender values only on those policies on which at least three full 
premiums have been paid. The surrender vaiues are based on the 
actual premiums paid, and the condition is that the insured must 
have patd his premiums for a spectfic period usually from two to 
three years As the duration of the policy increases, the assurance 
company allows a larger surrender value than in cases where a policy 

is surrendered within a shorter time. It is generally bated on he 

I Ween ,he COSt ° f 3 new po,ic y and the amount of the 

future premiums payable to keep the old policy alive. 

The Insurance Act 1938 (S. 113) now makes provisions in this 

I—’ lD C3Se ° f 3 P ° liCy under which the w hole of the bene- 

intervaiXf« MheV T™ ° D * hC OCCUrrence - or at a fi «d interval or 
i tervals after the occurrence, of a contingency which is bounH ro 

happen, the Act provides that if a ,l premiums have been paW for It 
least three consecutive years (five years in case of poMcv i ued bv 

X Tl S A;^f eS ! h thePO,, ■ CySha,, 3Cquire 3 surrender 

surrender vahue U wt,,X! tleT 3 ^ ^ 

' 111 not ,a P se f °r non-payment of further pre- 
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miums but must be kept alive to the extent of the paid up sum 
insured unless such sum is less than Rs 100 or is an annuity of less 
than Rs 25 or unless the parties after the default agreed in writing to 

some other arrangement. 

Loans on Policies 

Facilities by way of advances on policies are generally offered 

after a certain number of premiums have been paid, say from two to 
three years, and within the limit of the surrender value. The oan 
may be repaid either as agreed, or at the convenience of the borrow¬ 
er, and in case it is not repaid it is kept on with interest accumula¬ 
tion, to be deducted when the policy is finally surrendered or fa s 

due. From the standpoint of a life office there is no investment of a 

higher value than a loan on the security of the surrender value ot 
their own policy and very favourable terms are offered. 


SUMMARY 


A Contract of Insurance: A contract of insurance is a contract by 
which the insurer, in consideration of a premium pa d by the insured, 
undertakes to indemnify the insured against any loss arising trom 

the happening of a specified event. 


Essentials Elements of Insurance 

(1) Elements of a valid contract. 

(2) A contract of indemnity 

(3) Insurable interest 

(4) Utmost good faith {uberrima fides) 

(5) Causa proximo 

Main Types of Insurance 

(1) Life 

(2) General, including fire, marine, accident, etc. 


life assurance 


Definition: Life instance it n iC , h „'fh'e ~? S Tn fi"r 

consideration of a premium, undertakes to-pay »o “^ de ath of 
whose benefit the insurance is made, a sum of mo iey 
the person whose life is insured. 

Insurable Interest: A person cannot insure IJe'ife 
he has an insurable interest in it i e , he benefit y 
that life and would lose financially by its ceasing to exist. 
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A person has unlimited insurable interest in his own life. A 

husband is presumed to have insurable interest in his wife’s life and 
vice versa. 

A surety has insurable interest in the life of the principal debtor 
to the extent of his claim. 

In life assurance the insurable interest muss exist at the time of 
the contract of Insurance. 

Distinctions 


Assignment Nomination 


!• A transfer of the right of the 
policy holder to the assignee. 


2. Cannot be revoked. 

Reinsurance 

1. When the insurer, who feels 
that he has undertaken too 
high a risk, safeguards his 
position by reinsuring the 
same risk wholly or partly 
with other insurers. 

2. No privity of contract bet¬ 
ween the insured and the 
reinsures. 

Types of Life Policies 


1. A person is merely named to 
collect the amount to be paid 

by the insurer on the death of 
the insured. 

2. Can be revoked. 

Double Insurance 

1. When the insured insures the 
same risk with more than 
one insurer. 


2. Privity of contract between 
the insured and all the 
insurert. 


(1) Whole Life Policy 

(2) Endowment Policy 

(3) Annuity Policy 

(4) Limited Payments Policy 

(5) Ascending Scale Policy 

(6) Joint Life Policy 

(7) Short Term Policy 

(8) Sinking Fund Policy 


will pay 1 2 3 4 5 6 7 8 to V th'e assured?^the Ser ianfsV Kile^ th ® !“ surer 

paid. To"acquire a surrender va“ue a premium * 

should have been paid. certain number of premiums 


TYPICAL questions 


1. Discuss with examples, the contract uberrima fides. 
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2. Define a contract of insurance and enumerate the essential characteristics 
of the contract. 

3. Distinguish between nomination and assignment, and state the law re¬ 
lating to assignment of different kinds of insurance policy. 

4. Answer the following giving reasons — 

(a) A nominates B in 1940 to receive payment of the moneys on his policy 
of life insurance. In 1942 A assigns the policy to C. A dies in 1946. 
What are the respective rights of B and C under the insurance policy? 

(b) A" effects a policy on his life on 1st January, 1955, and gives his age as 
25 years on that day. On 1st January, 1965, it is discovered that the 
age of A" on the relevant date was 30 years. Can the insurer avoid the 

policy? 

5. Write notes on:— 

(a) Re-insurance; 

(b) Surrender Value. 




Chapter 19 


Insurance— 

Fire 



/ 


Definition 

A contract of fire insurance is a contract by which the insu¬ 
rer undertakes, for a consideration in the form of a payment of 
money either in a lump or instalments, to indemnify the insured 
against the consequences of a fire, or the loss or injury as arising 
ere rom during an agreed period and upto a certain amount The 
cc.rac. U to bo found onabodied in a doounten. known as the 

policy of fife insurance", and is usually for a period of one year 
and renewed each year. 

The provisions of the Insurance Act 1938 mentioned under “Life 
Assurance’ section should also be read in connection with fire 
msurance as many of the provisions of the Act relate to fire insurance 

Insurable Interest 

alS °’ 3S * ° aSe ° f ,ifeand marine insurance, theinsured 
mmt have an insurable interest in the article insured ie by loss des- 

niaryloss 0 ' da “ a8e °* ** Pf ° Perty CODCerned will buffer a pecu- 
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In tire insurance the insurabls interest must exist at the time of 
effecting the insurance as well as at the time of the loss. The inte¬ 
rest, however, may be legal or equitable or may arise under a con¬ 
tract of purchase or sale. 

The following have been held to have insurable interest in the 
subject matter: 

(1) Owner, (2) Mortgagee, (3) Trustee, (4) Executor, (5) Ware¬ 
houseman, (6) Common Carrier, (7) Bailee, (8) Pledgee, (9) Person 
in lawful possession, (10) Finder, (11) Insurer, (12) Commission 
agent, where the agency is coupled with interest and (13) Tenants 
who are liable to pay rent after a fire. 

It should, however, be noted that persons with limited interest 
in the subject-matter can insure oniy to the extent of such limited 
interest. 

The Policy 

It has been held in various English cases that it is not neces- 
lary to have an actual formal policy in order to constitute a valid 
contract of fire insurance. A slip initialled by a broker with a view to 
the preparation of a policy may be taken as a contract of insurance and 
it has also been held that a mere proposal to insure followed by an 
acceptance of the proposal in itself constitutes a valid contract of fire 
insurance even though no payment by way of fire insurance premium 
has been made. The general practice is that after the proposal by 
the owner of the property for insurance and after its acceptance a 
document called “ cover note 99 is handed to the insured. This cover 
note is given as a protection during the interval of time covered by 
the proposal and the consideration of that proposal by the insurer 
or underwriter. It has been held that such a cover note would be 
sufficient to enable the holder to claim damages should a fire occur 
during the interval. In short, the cover note or an interim protection 
note, constitutes a binding contract for the time mentioned in it. 

The cover note may even date back the policy as in Indian Trade 
and General Insurance Co. v. BhailaT where a cover note which was 
issued on June 18 insured the risk from June 15. When it was later 
discovered that unknown to both parties the goods had been des¬ 
troyed by fire on June 16, i.e . before the issue of the cover note, it 
was held that the insurance company was liable and that the law 
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relating to mistake under Section 20 of the Contract Act did not 
apply. 

The Risk 

The risk on a fire policy commences from the moment of time the 
cover note or the deposit receipt, or the interim protection note is xiven 
ar-.d continues for the term covered by the lontract of insurance. It is the 
practice to allow a certain number oi days as days of xruce within 
which a fire policy may be renewed after the expiration of the term. 
In such a case, it a fire should occur within this time the insured 
would be entitled to recover damages. The days of grace only apply 
when the insured has the intention to renew the policy, failing 
which, the policy expires on the day the period runs out. If, how- 
cver, it is expressly stipulated in r he policy that unless the renewal 
premium is paid and the renewal risk is accepted the insurance 
would expire, the insured would not be able to recover in a case 
where a fire occurs after the expiration ot the term and before the 

acceptance by the fire insurance company of a proposal for further 
insurance. 

Loss by Fire 

The question as to what is t'le meaning of expression “loss by 
fire” has frequently arisen. Of course, the literal meaning, viz., 
damage, loss or deterioration through ignition is included, but 
much more than that is covered. In India the Special Municipal Acts 
of the different provinces lay down that damage by fire within the 
meaning of policies in India, would include any damage done in the 
exercise of powers, in case of an outbreak of fire, by a magistrate, or 
members or secretaries of committees, or members of a fire brigade 
by way of breakage, pulling down of premises and through any 
measures that may have to be taken in case of fire to preserve 
lives or property. The exact wording of the Bombay Municipal 
Corporation Act of 1888, Section 363, is as follows — 

Any damage occasioned by the fire brigade in the due execution of their duties 
or by any police or mun cipal officer or servant who aids the tire brigade, shall be 
deemed to be damage by fire within the meaning of any policy of insurance against 

urc • 

It would also include the damage to a property caused through 

heating which heat has been engendered by some property near it 

v which has caught fire. Of course, pure and simple heating, without 

there being any ignition of the property itself or anything near it 

would not be covered by the expression “loss or damage by fire’*’ 

In case of lightning, if the actual fire has been caused by such an 
—25 — 
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accident, it would, of course, be covered by the ordinary risk of 
damage by fire, but not otherwise, unless specifically provided for 
in the policy as is usually done. In short, losses directly caused 
through fire , i e. those that are direct consequences of fire, are covered. 
The others are i.ot covered unless specifically provided for. If the loss IS 
caused through the malicious act of the insured himself he would 
not he able to recover it, but it would be no excuse for the under¬ 
writer to say that the loss was caused through the negligence of the 
insured. 

Fire policies usually cover loss through fire whether caused 
through lightning, explosion of boilers used for domestic purposes 
or explosion of gas used for domestic purposes or in a building not 
used as gas works. They do not include loss through fire caused 
through spontaneous fermentation, earthquakes, subterranean fire, 
riot, civil commotion, foreign enemy, military or usurped power, 
rebellion or insurrection. 


Types of Policies 

Some of the more common types of fire policies are 

(1) Specific pol icy. 

(2) Valued policy. 

(3) Unvalued or Open policy. 

(4) Average policy. 

(5) Floating policy. 

1. Specific Policy 

A specific policy is one where the insurer undertakes to make 
good the loss upto the amount specified in the policy, irrespective 
of the value of the property. For example, if a property worth 2 
lakhs is insured for Rs 1,00,000 but the actual loss is only Rs 75,000; 
the insured can recover the full loss i.e., Rs 75,000. If, however, his 
loss is Rs 1,50,000 he can only recover Rs 1,00,000. In other words, 
he can recover the actual loss if it is equal to or less than the value 
of the policy but if his loss is more than the sum insured, be can 

recover only the amount of the policy. 

2. Valued Policy 

A valued policy usually taken where it is not easy to determine 
the value of the property, e g., antiques. In the case of total loss In 
a valued policy the insurer undertakes to pay the value of the 
property as mentioned in the policy, or the declared value, irres 

pective of its actual or market value. 
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3. Unvalued or Open Policy 

Where the value of the subject matter is not specified in the 
policy it is known as an unvalued or open policy. 

4. Average Policy 

An average policy is a fire policy which includes an “Average 
Clause”, i.e., the insured is penalised for under-insurance of the 

property. For example, as we have already seen, in a specific policy* 
there being no average clause, the insured can claim up to the full* 

amount of the policy even if he has under-insured his property. In 
an average policy, however, instead of the whole loss the amount 
which the insurer will pay in such proportion of the loss as the 
sum insured bears to the whole value of the policy. 

3. Floating Policy 

A floating policy covers loss on goods which are lying in diffe¬ 
rent places, for example, a dealer may take out only one floating 
policy, instead of separate specific policies, for all his goods some 

of which may be in warehouses others in railway stations, shop 
counters, etc. ’ ^ 

Absolute Good Faith 

i he contract of fire insurance is a contract uberrima fides, i.e. a 
contract based upon absolute good faith, and therefore, the insured 
must nuke full detailed disclosure of all material facts likely to affect 

the judgment of fire offices in determining ,he rates of premium or 
deciding whether the proposal should be accepted . 

The description of the property, when asked for, should be 
correctly given, and all information that may be required as to the 
class of goods and articles that are kept on the premises or in the 
surrounding neighbourhood, should be accurately supplied. 

Claims and Average 

In case of an outbreak of fire the first care that the insured 
must take is to give notice to the insurance company. The policies 
generally provide lor notice within a specified time of the outbreak 
which clause should be strictly complied with. The claim to he 
made out should be for the exact value of the goods damaged or 
destroyed at the date of the fire. In the case of goods partly destro¬ 
yed or damaged, details as to their value in good condition (and in 
damaged condition) ought to be made out and furnished to the 
insurance company. In the case of damage to buildings, the basis 
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of the claim should be the cost of repairs of the damage, with dui 
allowance for the greater value of the new premises over the old. 
This is, of course, applicable where the policy covers the full value 
of the pioperty; but in fire insurance thi pa uliurity ls % unlike marine 
insurance, that the insurance eompany cannot, where the property 
is partially insured, ejaim to pay only a proportional loss, i.e,> 
loss in the proportion in which the amount insured stands to the 
full value of the property. The company is in fact liable for the 


whole loss, as far as the amount insured covers that loss, irrespec¬ 
tive of the value ol the whole property; e.g. 9 if a property is worth 
Rs 50,000 and is insured for Rs 2 000, and the damage has been 
caused to the extent of Rs 5,000, the insured can cover his full 
Rs 5,000. Policies, however, as we have seen, counteract this 
advantage from the point of view of the insured by inserting clauses 
known as ‘‘average < lau.ses” under which it is expressly provided 
that in such cases the loss in proportion to the risk covered on the 
property can only be claimed. These average clauses have now 
developed into a number of variations suitable to various circum- 
tances. It may be added here that the fire offices by inserting a 
clause called “reinstatement clause" reserve to themselves the right 
to reinstate the property instead of paying in money. This clause 
goes a long way in practice to prevent rapacious and fraudulent 
claims being presented. 


Subrogation 

Subrogation is a doctrine applicable to both fire and marine insu m 
ranee, by which the insurer or the underwriter, becomes entitled on 
his paying compensation to the insured, to claim the advantage of 
every right of the insured against third parties who may be proved 
to be responsible for t^at loss, owing to such third parties’ negli¬ 
gence, default, etc. In the words of Brett , L. J.: “As between the 
underwriter and the assured, the underwriter is entitled to the 
advantage of every right of the assured, whether such right con¬ 
sists in contract, fulfilled or unfulfilled, or in remedy for tort cap¬ 
able of being insisted on, or already insisted od, or in any other 
right, whether by way of condition or otherwise, legal or equitable, 
which can be or has been exercised or has accrued, and whether 
such right could not be enforced by the insurer in the name of the 
assured by the exercise or acquiring of which right or condition 
ihe loss against which the assured is insured can be, or has been, 
diminished”. 2 


* Cosetllain v. Preston {1883) II Q.B.D., p. 388 
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To take an instance, ft often happens that a lessee takes a lease 
of premises for a long period, the lease covering repairs to the 
premises The lessee under this covenant wouM he bound to repair 
the premises even in the case of damage by tire. Now, if. the pre¬ 
mises have been insured by the landlord and a fire occurs, the 
landlord can recover the loss immediately from the insurance com¬ 
pany or the insurer or the insurance company can in their turn 
recover the amount from the lessee, because, on their having paid 
the loss to the lessor, i.e. the landlord, the landlord’s rights are 
subrogated to the insurer. 

Assignment of Fire Policy 

A fire policy can , according to English Common Law , be assigned 
only with the c onsent of the insurer or the insurance company. It is 
said to be a contract of a personal nature , and therefore a policy of 
insurance does not pass with the sale or assignment of the property on 
which it is effected. A transfer or assignment with the consent of 
the insurance office, as stated above, would give an effective right 
to the assignee. In connection with this, Sections 135A and 49 of 
the Transfer of Property Act, 1882. are important. 

Section 135A requires only an endorsement or any other writing 
in the case of assignment of immovable property which has been 
insured against fire. Notice is only necessary to make the insurer 
liable to the assignee if the insurer pays the insurance money to 
the insured after receiving notice of the assignment. Thus notice 
is not necessary for a valid assignment of a fire policy. 

Section 49 deals exclusively with immovavible property. Here 
our Indian law differs from the English Here unlike English law, the 
policy virtually passes to the purchaser on the transfer of the 
insured property since a transferee for value of an immovable pro¬ 
perty insured against fire is empowered to compel the transferor to 

apply any money received by him under a fire policy, to reinstate 
the property. 


SUMMARY 

Definition: A contract of fire insurance is a contract by which 
the insurer undertakes, for a money consideration, to indemnify 
the insured against the consequences of a fire during an agreed 
period up to the amount stated in the policy. 

Essentials or Characteristics of a Fire Policy 

(1) A contract of indemnity. 
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(2) Insurable interest to exist both at the time of effecting the in¬ 
surance as well as at the time of the loss. 

(3) Utmost good faith or unberrima fides. 

(4) Loss through fire. 

(5) A contract from year to year. 

(6) Subject to principles of subrogation and contribution. 

Types of Fire Policies 

(1) Specific. 

(2) Valued. 

(3) Unvalued or Open. 

(4) Average. 

(5) Floating. 

% 

Assignment of a Fire Policy: By endorsement or any other writing. 


TYPICAL QUESTIONS 

1. What is meant by insurable interest in a contract of Fire Insurance? How 
can a Fire Policy be taken out and from what moment of time does the risk in it 
begin to run? 

2. What is meant by “Insurable Interest”, “Policy”, “Reinsurance’Y'Double 
Insurance”, “Subrogation”, “Loss by Fire”? 

3. “A contract of fire insurance is a contract based upon the utmost good 
faith.” Comment on this observation. 

4. A insured for Rs 20,000 his house worth Rs 50,000 against fire. The 
house was damaged by fire and the total loss is estimated at Rs 15.000. What 
amount can A recover from the Insurance Company? 

5. A is insured against loss or damage by fire. A fire breaks out in his 
premises and he attempts to save his furniture and valuables by removing them 
from the premises. Some of these are damaged whilst being removed or thrown 
out of the window and some are stolen whilst lying in the street. Can he recover 
for this damage and loss under the policy? Explain fully the reason for your 

answer. 

6. What is the value of an ‘average clause* in a policy of the insurance? 

N insured against fire his house worth Rs 2,00,000 for Rs 1,00,000. The house 
It partially burnt and the damage done to it is Rs 8.000. Acclaims Rs 8 0C0 from 
the underwriters who offer to p*y Rs 4 000. How will you decide N's claims? 

7. Discuss the doctrine of subrogation in relation to fire and marine insu¬ 


rance. 


Chapter 20 


INSURANCE— 

MARINE 


Definition 


A contract of marine insurance is defined by the Marine 
Insurance Act, 1963, as “an agreement whereby the insurer under- 
takes to indemnify the assured, in the manner and to the extent 
thereby agreed, against marine losses, that is to say, losses inciden¬ 
tal to marine adventure’* (S, 3). The instrument in which the 
contract of marine insurance is contained is called a policy Tne 
insurer in marine insurance is known as the underwriter or insurer and 
the person who is thereby indemnified is called the insured.' 

Insurable Interest 


The essence of a marine insurance contract is that it is a con 
tract of indemnity. This means that by this contract the underwriter 
agrees to indemnify the insured against losses by sea risks to the 
.««». of ,he a moM , inswed. The insured i„ return f or th i, U ad er 

therefore’to ‘VT’' T°“ M kn ° w " a ’ <«><= prrr^ferrrr. I„ order 

therefore, to suffer a loss the party who insures a particular property 
mus a ve what is called insurable interest in the same, i.e such an 
mterest_that_jn case of loss or damage to the thi»i insured the 

' i^fJTJSSr. Vu* ChaP,er are *° lh0se of ,he Marine Insurance Ac. 

\ f 1963) which came into force on 1st August 1963]. * 
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insured must suffer a pecuniary loss. The Marine Insurance Act, 
1963, states in this behalf that “every person has an insurable in¬ 
terest who is interested in a marine adventure”. It further adds that 
"a person is interested in a marine adventure where he stands in any 
legal or equitable relation to the adventure or to any insurable pro¬ 
perty at risk therein, in consequence of which he may benefit by the 
safety or due arrival of insu able property, or may be prejudiced by 
its loss, or by damage thereto, or by the detention thereof, or 
may incur liability in liability in respect thereof.” (S.7) 

Every lawful marine adventure may be subject of a contract of 
marine insurance. “Marine adventure” is defined by the Act to 
include any adventure where— 

(0 any insurable property is exposed to maritime perils, 

(ii) the earnings or acquisition of any freight, passage money, commission, 

profit or other pecuniary benefit, or the security for any advances, loans, 

or disbursements is endangered by the exposure of insurable property to 
maritime perils, 

' any liability to a third party may be incurred by the owner of, or other 

person interested in or responsible for, insurable property by reason of 
maritime perils; TS. 2(d)]. 

The assured must be interested in the subject-matter insured at 
the time o* the loss, (S.8). Where such insurable interest is absent, 
the contract is deemed as void by wav of wagering (S.6). 

Where the subject-matter is insured lost or not lost , the assured 
may recover although he may not have acquired his interest until 
after the loss, unless at the time of effecting the contract of insu¬ 
rance the assured was aware of the loss, and the insurer was not 

(S. 8) 


The owner of the ship or cargo has an insurable interest in it; a 
creditor who has advanced money on such a ship or cargo has an in¬ 
surable interest to the extent of his claim; a trustee holding anything 


in trust for another has an insurable interest in such property; an 
assignee of a bill of lading may insure to the extent of his interest; a 
shipowner has an insurable interest in the freight unpaid; a consignee 
or a factor, or agent may have an insurable interest in the ship or 
the cargo on the safe arrival of which the payment of his brokerage 
depends, a mortgagor has an insurable interest to the full value of 
the property while the mortgagee has an insurable interest to the 
extent of the sum due to him, etc. 
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Hot? Marine Insurance is Effected 


Before considering the form of the policy of marine insurance 

generally accepted all over the maritime world, we might consider 

the manner in which insurance is generally effected in England and 

in India. In Endian /, besides the large marine insurance companies 

with which we are quite familiar in India, the greatest proportion of 

the business of marine insurance is done by private underwriters who 

are members of insurance associations like the Corporation of 
Lloyds. 

The origin of Lloyds was a coffee house by that name where per¬ 
sons who had merchandise or ships at sea to insure found it most 
convenient to call as they would be sure to find there some mer¬ 
chants who were ready to underwrite the risk. 

As marine insurance business progressed it was found that side 
by side with legitimate underwriters doing legitimate business, a 
large number of irresponsible outsiders indulged in illicit gambling. 
To prevent the business from getting a bad name, responsible under¬ 
writers and brokers banded themselves in 1771 by forming an asso¬ 
ciation nown as the Association of Lloyd’s Underwriters. The 
association afterwards (1774) took up its quarters in the Royal Ex¬ 
change as increase in business made a more official centre desirable, 
u sequently in 1928 it was moved to its present position in Leaden- 
all Street. After a most successful career the association was in- 

;°I P r. t It ,n -I™ by 30 Act of lament as “The Corporation of 
Lloyds . It will be seen that the name “Lloyds” was maintained as 

ad acquired a prestige through the standing of a large number of 
years. The object of the association is:— 

(1) promotion of the interests of members, and 

(2> Jhem Cti ° n aDd distrihution of shipping intelligence among 

Underwriting and Non-underwriting Members 

The members of Lloyd's have to pay an entrance fee and a 
yea ly subset,pt,on. They are divided info two classes. under! 
writing and non-underwriting members. The underwriting members 

^ — bu *"" s ? on ,h ' ir «»“ by underwriting poiicies, 

meu be wern th7“ or brol<ers ' >« * middle. 

many members who act as both broker, and u.Serwriters and !n 

many cases one member of a Arm of underwriters act, as a br„ k ~ 
whereas the other acts as underwriter. The hall of Lloyd's where 
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the members meet for business is called “the room”, to remind them 
of the old Coffee House where they had engaged a room for their 
business. 

Business at “Lloyds” 

Lloyd's have agents all the world over who cable from time to 
time as to the arrival and departure of steamers hour by hour, also 
about casualties, wrecks, collisions, etc. This news is displayed at 
the allotted places in the “Room”. It is also printed in the Lloyd's 
List . It is then entered in a special index which is kept in Lloyd’s 
Room, so that any member by simply opening out the pages relating 
to the name of the vessel concerned, can find out all details as to its 
movements, etc 

In England a large proportion of business of marine insurance is 
done on Lloyd's through private underwriters. Large insurance 
companies which have been floated at a subsequent stage of the his¬ 
tory of marine insurance in England do comparatively a very small 

proportion of business. The oldest of these companies are the 

* 

London Assurance Corporation and the Royal Exchange Assurance 
Corporation, both of which were floated in 1720, by special Acts of 
Parliament. It was at one time thought that these insurance com¬ 
panies and many others that followed would, in course of time, take 
away from the members of Lloyd’s the bulk of marine insurance 
business. This fear, however, has proved ill-founded and the mem¬ 
bers of Lloyd’s are flourishing better than even in spite of these and 
other insurance companies competing with them. The reason is that 
the quotation of the members of Lloyd’s compare favourably with 
those of insurance companies, as the latter have to maintain large 
• establishments. 

We shall now consider how business is done on Lloyd’s. A per¬ 
son wishing to insure at Lloyd‘s has to engage an insurance broker 
who has to go to the “room” and carry out the order. The broker 
receives instructions from the would be insured and effects the insu¬ 
rance by communicating that fact to the underwriter on Lloyd’s. 
When the broker effects the insurance with a private underwriter he 
gets a temporary document made out known as the “slip”, which 
cons ; sts of a simple statement as to the name of the ship, date, 
description of the risk, the sum or sums insured and the rate of pre¬ 
mium. The underwriters who undertake the risk as mentioned in 
the slip initial it, each for the sum he thinks proper to underwrite, 
until the whole amount is subscribed. The l^ai effect of the slip as 
described by Justice Blackburn in lonides v. P.jcifl ; Fire and Marine 
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nsurance Co . is as follows: “The slip is in practice and according 
to the understanding ot those engaged in marine insurance, complete 
an rial contract between ihe parties, fixing the terms of insurance 
and the premium, and neither party can, without the assent of the 
ot er, deviate from the terms thus agreed without a breach of faith, 
for which he would suffer in his credit and future business”. How- 
ever, subsequent Acts introduced in England have clearly laid down 
that valid contracts of marine insurance can only be entered into 
by means of instruments known as policies which should be duly 
stamped. It would therefore follow that a ‘-slip”, as it is not 
stamped would not be a valid contract aimed at by the Entdish law. 
f ? T n , the , ^loyd’s”, however, a slip initialled by a member of the 

**r i !r»> T°u' d be binding 0£1 the raember a * per the rules of the 
oyd . It has been further held that where a stamped policy ha» 

been made out and executed after a slip, the slip maybe looked 
nto for the purpose of ascertaining the intention of the parties to 
the policy. It has, however, been held that if the contract of insu¬ 
rance is made in a country where no stamp laws are enforced, an 

tion may be maintained upon an agreement to issue a policy, and 
a specific performance of it may be ordered.* 

„ F r °; ? sl jPS certain abbreviation may appear, e. ? . “F.G.A.” 

f‘‘F C A >'\ T F C ’k & S ', ,and “ R ' D -C.” “Foreign Genera! Average” 
a ’°* A * * meaDS that the arrangement is that in case of a General 

un V de r :t e h C ' a, ' I m(WbiChhaS beCn C * p,ained Jater ) which JylZl 

will be adopted as the basis for settlement. "Free of c aotJeZ 

times rf Lr ~ I u & S ' )( Whlch 18 generally inserted in 

times of war means that the underwriters will not be liable for loss 

war this Seizure ° f Ship 35 a prize I„ times of 

additional 8U,C !S Un ' eSS thC inSUred P ^ 8 the underwriter 

"S’T ' " War RiSkS ” The "*-!»■» CW 

• ) evidences an arrangement whereby in case the shin 
collides with another ship and the Court finds it to be the wron B 

of° ; th H eUDde T terS W ° uldpaya part of the sum that the owner 

of he ship may be required to pay as damages and law costs "Zl 
'187ILR. 6Q B.674 

5 Bhogwandas v. Netherlands Indian Sea and Fire Insurance r rr> 

14 App. Cas 83, PC. ire i nut ance Co. of Batavia (18 58 ), 
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Inchmaree Clause 

The “Inchmaree clause" was introduced as a result of the deci¬ 
sion in respect of a ship called inchmaree. In that case, while water 
was being pumped into the boilers of a ship at anchor, off shore, 
it was forced back as a closed valve disabled the ship’s pump. It 
was held by the House of Lords that the damage was not cover¬ 
ed by “the perils of the sea.” 4 Now, the “Inchmaree clause” which 
is now usually included in the policy covers losses caused (1) by the 
negligence of the master, the mariners, engineers and pilots, during 
loading or unloading or (2) through explosions, or bursting of boilers 
or (3) through latent defect in machinery or hull. Thus where the 
“Inchmaree Clause” is included, the insurer is liable even for wbafi 
is not considered a “sea peril” nor ejusdem generis to a “sea peril”. 

Cover Note 


Very often, instead of a ship being made out by the broker or 
the underwriter, the insurance companies make out in their own 
offices a document called a cover note or insurance note % containing a 
sketch of the insurance or a memorandum wh ; ch is to serve as a first 
step in the drawing up of a proper document in the form of a policy. 
Of course, these documents contain incomplete information which 
can only be explained when read in connection with a regular policy 
of insurance. Unless these documents are properly stamped, they 
would rot constitute a contract. 



plied Warranties in Marine Insurance 


A warranty in marine insurance is different from a warranty 
under the Sale of Goods Act. In marine insurance a warranty means 
a stipulation or term the breach of which entitles the insurers to 
avoid the policy altogether and this is so even though the breach 
arises through circumstances beyond the control of the warrantor. 
Warranties may be express or implied. There are certain warranties 
which are implied in every contract of marine insurance unless they 
are expressly excluded. These are (1) warranty of sea-worthiness; 
(2) warranty of non-deviation; and (3) warranty as to the legality of 
the voyage. Besides this, it is the first duty of the insured that he 
should make full and fair disclosure of all material facts to the 
underwriters at the time they take over ri<k to enable them to clearly 

4 Thames & Mersey Marine Insurance Co. v. Hamilton Fraser & Co . 1887, 12 
A C. 484 

4 Home Insurance Co. Ltd. N.Y. v. Ramnath & Co., 1955, 25 Comp Cas, (Ins.) 
P. 19. 
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know the nature of the risk itself so that a correct rate of premium 
may be charged. If the insured fails to do so the policy may be 

avoided by the underwriters. This is because contracts of insurance 
are contracts uberrima fides, contracts of absolute faith. 

1. Seaworthiness 


In a voyage policy the Insured, at the time of effecting the insu¬ 
rance, is supposed to give a warranty of seaworthiness, i.e., at the 
time of insurance the ship concerned is in every respect fit for the 
voyage on which it is sailing. For example, the ship must be sound 
as regards her hull, the gear must be sufficient and she must be fully 
equipped provisioned and manned. She must not be overloaded. 
However, in a time policy there is no implied warranty that the ship 
shall be seaworthy at any stage of the adventure, but where, with the 
privity of the assured, the ship is sent to sea in an unseaworthy 

state, the insurer is not liable for any loss attributable to unsea- 
worthiness (S. 41). 

2. Non-Deviation 


In case of a voyage policy wheie a voyage is contemplated 
between any two given ports, there is an implied warranty of 
non-deviation on the part of the insured, by which the insured is 
supposed to give an undertaking that the ship shall take the usual 
route taken by navigators, and shall not deviate therefrom except in 

cases where it is excusable by the law. If the ship, without lawful 

excuse, deviates from the voyage contemplated by the policy the 

insured is discharged from liability as from the time of deviation It 

is immaterial in such a case that the ship may have regained her 
route before any loss occurs. 

Such a deviation exists— 

0 

(a) where the course of the voyage i s specifically designated by 
the policy, and that course is departed from; or 

where the course of the voyage is not specifically designated 

by the policy, but the usual and customary course is depar¬ 
ted from. K 

in fal h t i ° teD ‘ i ° n t0 deviate is immaterial. There must be deviation 
(S. 48i afge lhe ,D8Urer from his ‘‘ability under the contract 


(b) 


However deviation or delav in Dm^ppnhno tii* 

ay m prosecuting the voyage is excused: 

(a) where authorised by any special term in the policy; 
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(b) where caused by circumstances beyond the control of the 
master and his employer; 

(c) where reasonably necessary in order to comply with an 
express or implied warranty; 

(d) where reasonably necessary for the safety of the ship or 
subject-matter insured; 

(e) for the purpose of saving human life or aiding a ship in 
distress where human life may be in danger; 

(f) where reasonably necessaiy for the purpose of obtaining 
medical or surgical aid for any person on board the shtp; or 

(g) where caused by the barratorous conduct of the master or 
crew, if barratry be one of the perils insured against. 

As soon as the cause excusing the deviation or delay ceases to 
operate, the ship must resume her course, and prosecute her voyage, 
with reasonable despatch (S. 51). 

3. Legality of The Voyage 

There is an implied warranty on the part of the insured that the 
adventure insured is a lawful one, and that, so far as the assured can 
control the matter, the adventure shall be carried out in a lawful 
manner. (S. 43). 

It must be added here that over and above the express clauses 
and stipulations contained in the policy, the parties are bound by all 
the established usages of trade and navigation affecting marine insu¬ 
rance which they are taken to have known. 

Policy of Insurance 

A policy of insurance may be either (1) a valued policy , i.e. a 
policy which specifies the agreed value of the subject-matter insured, 
S. 29 or (2) an open unvalued policy, which does not specify the value 
of the subject-matter insured, which has, therefore, to be ascertained 
subsequently at the time the claim arises S. 30, or (3) a time policy , 
which covers the risk up to a stated amount for a fixed time, S. 27 or 
(4) a floating policy , which describes the insurance in general 
terms and leaves the name of the ship or ships or other 
particulars to be defined by subsequent disclosure, (S. 31), or (5) a 
voyage policy which covers a particular voyage, (S 27) or (6) a mixed 
policy , which covers voyages between specified places which must be 

made within a specified time. (S. 27). 

The Marine Insurance Act, 1963, specifically provides that a 
contract of marine insurance shall not be admitted in evidence 
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unless it is embodied in a marine policy in accordance with the Act. 

The policy may be executed and issued either at the time when the 
contract is concluded, or afterwards. (S. 24). 

A marine policy must specify— 

(1) the name of the assured, or of some person who effected the 
insurance on his behalf; 

(2) the subject-matter insured and the risk: insured against; 

(3) the voyage, or period of time, or both, as the case may be, 
covered by the insurance; 

(4) the sum or sums insured; 

(5) the name or names of the insurer or insurers. (S. 25). 

A marine policy must be signed by or on behalf of the insurer 

Where a policy is subscribed by or on behalf of two or more insurers.' 

each subscription, unless the contrary be expressed, constitutes a 
distinct contract with the assured. 


SCHEDULE 
FORM OF POLICY 


BE IT KNOWN THAT 


as well in 



own name as for and in the name and names of all and every other person or ner 

doth may * or sha " ~ * r or in p 

be insured .ost or no. .os., a, and from upon zTyTnZ 

and also upon the body, .ackle, apparel, ordnance, munition, artillery. S and 
other furniture, of and in the good ship or vessel called the 

whereol is master for this present voyage 

ever other name 

or called; teginning ,he adventure upon the sa d ' r - i " ^ 

the loading thereof aboard the said ship? 8 d d merc handtses from 

upon the said ship etc. , 

shall continue and endure, during her abode there, upon the said ship etc. “ g<> 

o^ance, tacMe, apparel, etc, and £ 

, upon the said ship, etc until hath 

moored at anchor twenty-four hours in good safetv nn H . .u “ “ hath 

andises, until the same be there discharged and i ? u P on the goods and merch- 
ful for th,. said ship, etc., in th!s "oyaX proceed Ld^'r ^ “ Sha " be ,aW * 

b ' ,w “ n " d in pSr.T.S'.MiT" by * —• 
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Touching the adventures and perils which we the assurers are contented to bear 
and do take upon us in this voyage; they are of the seas, men of war, fire, enemies, 
pirates, rovers, thieves, jettisons, letters or mart and countermart, surprisals, tak¬ 
ings at sea, arrests, restraints, and detainments of all kings, princes, and people, of 
what nation, condition, or quality soever, barratry of ihe master and mariners, and 
of all other perils, losses and misfortunes that have or shall come to the hurt, detri¬ 
ment, or dam ige of the said goods and merchandises, and ship, etc. or any part 
thereof. 

And in case of any loss or misfortune it shall be lawful to the assured, their 
factors, servants and assigns, to sue, labour, and travel for, in and about the defence 
safeguards and recovery of (he said goods and merchandises and ship, etc., or any 
part thereof, without prejudice to this insurance; to the charges whereof we, the 
assurers, will contribute each one according to the rate and quantity of his sum 
herein assured. 

And it is especially declared and agreed that no acts of the insurer or insured 
in recovering, saving, or preserving the property insured shall be considered as a 
waiver, or acceptance of abandonment. And so we, the assurers, are contented, and 
do hereby promise and bind ourselves, each one for his own part, our heirs, execu¬ 
tors, and goods to the assured, their executors, administrators, and assigns, for the 
true performance of the premises, confessing ourselves paid the consideration due 
unto us for this assurance by the assured, at and after the rate of. 

In witness whereof we, the assurers, have subscribed our names and sums 
assured in. 

MEMORANDUM N.B.— Corn, fish, salt, fruit, flour, and seel are warranted free 
from average, unless genera) or the ship be stranded, sugar, tobacco, hemp, flax, 
hides and skins are warranted free from average, under five per cent, end all other 
goods also the ship and freight, are warranted free from average, under three per 
cent, unless general, or the ship be stranded. 

RULES FOR CONSTRUCTION OF POLICY 

The following are the rules referred to by this Act for the construction of a 
policy in the above or oiher like form, where the context does not otherwise 
require:— 

Lost or not lost.- (1) Where the subject-matter is insured “lost or not lost’ 
and the loss has occurred before the contract is concluded, the risk attaches unless 
at such time the assured was aware of the loss, and the insurer was not. 

From— (2) Where the subject-matter is insured “from” a particular place, the 
risk does not attach until the ship starts on the voyage insured. 

At and From. —(3) (a) Where a ship is insured “at and from” a particular place 
and she is at that place in good safety when the contract is coucluded, the risk 
attaches immediately. 

(b) If she be not at that place when the contract is concluded, the risk attaches 
as soon as she arrives there in good safety, and, unless the policy otherwise pro¬ 
vides, it is immaterial that she is covered by another policy for a specified time 
after arrival. 
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the lit Wh ' re char,erod fre, 8 h ‘ ,s insured “at and from” a particular place, and 
luacJesimm “ fc,y ^ th<5 COntraCt « concluded, the risk 

attaches * f S le be not there when t ie c jntract is concluded, the risk 

attaches a* soon as she arrives there in gooJ safety. 

ditiOM frei8 ' lt : ° ,he[ ' ,han chartered freight is payable without special con- 

as the ao ,d! o'" 8 " , fro '«'' a Part.cular price, the risk attaches pro rata 

as the goods or merchandtse are shipped; proWded that .f there be cargo in readi- 

with him m sh OOBS ,h° the . ship -° wner - or w h.ch some other person has contracted 
wtth htm to shtp. the risk attaches as soon as the ship ts ready to receive such 

‘Tmm^iip *he l°ading thereof.-(4) Where goods or other movables are insured 
are actoll! 0 o a n h n r7 t0 r, ,he riSk d ° CS D ° l a " ach un “‘ such goods or movable 

the shore to the ship.’ " * D °‘ “ ab,e f ° f lhem whlle in from 

a "" a ' “ P °"° ,dlichlr ^a 

^=SS"~* 

destinat on. P 01 de P art ure to tne port of 

•to"STto ' M ' Pa,S ” ! “ S wl "> M r ioters 

Restraint of Princes.—(IO j The term “arrest *tr r t,- 

- dp “ - --- 

be, the character. e ’ or> as *ne case may 

AH other perils.-(12) The term “all other nerils” 

in kind to the perils specifically mentioned in the policy. “ y Penls Slmi,ar 

Average unless general. —(13) The term „ i 

partial loss of the subject-matter insured other than a ! MS 8eneral ” "leans a 
not include “patticular charges” geQeral avera S« loss, and does 

Stranded. (14) Where the ship has stranded fh» •_«. . .. 

excepted losses although the loss is not attributable to the «! ^ ‘ S ab,e for the 

when the stranding takes place the risk has attached and if hTnT' Pr ° Vided ’ that 
that the damaged goods are on board. ’ th ® P ° lcy be on goods, 

(15) The term 4 *ship“ includes the hull • i , 

provisions for the officers and crew, and, in the cas’e of ve^s eoga^in 
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trade, (he ordinary fittings requisite for the trade, and also, in the case of steamship 
the machinery, boilers, and coals and engine stores, if owned by the assured and 
also in the case of a ship driven by power other than steam, the machinery and 
fuels and eng ne stores, if owned by the assured. 

Freight.— (16) The term “freight” includes the profit deliverab'e by a ship¬ 
owner from the employment of his ship to carry his own goods or movables as *ell 
as freight payable by a third party, but does not include passage money. 

Goods.- (17) The term “goods” means goods in the nature of merchandise, 
and does not include personal effects or provisions and stores for use on board. 

In the absence of any usage to the contrary, deck cargo and living animals 
must be insured specifically, and not under the general denomination of goods. 


RE-INSURANCE 

An underwriter or an insurance company may, when the risk Is 
considered too great , get a part reinsured with another und /writer or 
insurence company . The insurer has an insurable interest in his risk 
which he may reinsure. Unless otherwise provided by the policy, the 
original assured has no right or interest in respect of such reinsu¬ 
rance, (S.l 1). This reinsurance docs not affect the position of the 
original insured, for ihe original insurance remains a disiinci contract 
by itself and the reinsurance in its turn forms equally a distinct con¬ 
tract between the second set of parties. Ihc original insured, therefore 
has no claim on ihe reinsurance contract but can only cloim from his 
own underwriter. To take an illustration, supposing A gets his slip 
insured with B for Rs 10,000 for a certain premium. Now, if B> the 
underwriter, wishes to reinsure half the risk, he may reinsure with C 9 
for, say, Rs 5 000. In case of loss, A can only put in a claim against 
B , but he has no right agatnst C, B has to pay his claim half the loss 
from C. If, therefore, B were to fail and .Vs claim is not paid, A 
cannot claim the reinsured amount from the underwriter C with 
whom the reinsurance was effected. C is liable to pay in such an 
event only to B's trustee in bankruptcy. 

Arnold in his work on Marine Insurance defines reinsurance as — 

“A contract by which, in conside ation of a certain premium, the original 
Insurer throws upon another the risk for which he has made himseh responsible to 
the original assureJ, to whom, however, he alone remains liable on ti.e or.gmal 

icsuraice”. 

It has also been laid down that the original underwriter need 
not give a notice of abondonment to the reinsurer. This is now 
expressly provided by the Marine Insurance Act, 1963, also [S. 62(9)]. 
The doctrine of iubrogaiion applies equally to a reinsurance of the 
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ot.gmal insurance. It may be added that the insured may also have 
his risk insured against the insolvency of the underwater with whom 
e has effected an insurance, in case events happen which cast some 
oubt in his mind as to the ultimate solvency of that person. 


DOUBLE INSURANCE 

Double insurance is quite distinct from reinsurance. Here , the 

“ 0r u tha ° ° ne iDsurance - ^ he does so without any 
fraudulent intent, he can recover on all the policies. If the total 

amount of all the policies taken together comes to more than the 

actual value of the subject-matter insured, the insured can only 

ecover the actual value. He can recover the full value on the oriei- 

m^rcha'nf 68 t'k hls tota * loss is made up (S. 34). If, for example, a 

:: r ir f mg actuai vjiue ° f h,s g °° ds ^-m f 0r 

an approx^ate amount, and then think.ng that amount is not suffi¬ 
cient to cover the risk, effects a second insurance, he can do so 

from the first policy, a„d if ,has does not satisfy his claim ire ma* 

proceed to recover the balance on the other policy. The under- 

T^Tbove^rffi ^ contribution a mong themselves, 

insures U bvTff r aPP ' 1C ‘ When ° ne the sa ne interest 

insures it by effecting more ilunone policy. It often hunrenc ,h , . 
or more parries, wirh disrinc, ioreres.s in . s me prop' y ' 7“ 

amonn, of h,s claim “ " C °'" ** 

Lord Mansfield, while dealing with this rule of contribution in 
case of over-insurance laid down as follows ° n * ° 

making good ffthement of 'yT C °™ dered ** 

but he may sue the underwaters on Inv of l ^ ^ "° m0re thaa value, 

so sues, to the full extent of his loss supjosioa it ‘ m t * COV J >r fr ° m those > he 
wh ch he elects to sue, leaving the underwriters^ ^ ‘ hC P ° ,icy °“ 

son, h, o,c„„,„ha, too „ om lis i".i«2™ * 

£ 1 r £z Tl «■ 

Newby v. Reid (1763). 1 W. Bl. 416 WCd t 0 
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recover a rateable amount by way of contribution from the Liverpool 
underwriters . 7 


LOSSES 


The losses of insurance may be either (1 )partial, or (2) total; and 
the total losses are again sub-divided into (a) actual total loss 9 and 
(b) constructive total loss . A partial loss arises where the subject- 
matter insured is damaged only partially, or where it is not damaged 
at all but a contribution by way of general average is reserved. 


Actual Total Loss 

With regard to total losses an actual total loss arises when the 
subject-matter insured is destroyed, or so damaged as to cease to be 
a t/ung of ttie kind insured , or where the assured is irretrievably depri¬ 
ved thereof, so that it is b yo'id tht powers of the assured party to 
recover it 9 as where in one case a ship ran on an island and was 
wrecked and the goods thereon were plundered by savages who lived 
there, it was declared to be an actual total loss. This Act gives an 

example where the ship concerned in the adventure is missing, and 
' • 

after the lapse of a reasonable time no news of her has been recei¬ 
ved, an actual total loss may be presumed (S. 58). 

Constructive Total Loss 

This loss arises when the thing insured though not wholly 
destroyed is reduced to such a state or is placed in such position, 
that to get U repaired would be most expensive and no prudent business¬ 
man would care to do so , or its ultimate sofety would ba most doubtful . 
The Act provides that there is a constructive total loss “where the 
subject-matter insured is reasonably abandoned on account of its 
actual total loss appearing to be unavoidable, or because it could 
not be preserved from actual total loss without an expenditure 
which wouid exceed its value when the expenditure had been 

incurred”. 

It adds that in particular, there is a constructive total loss— 

(i) where the assured is deprived of the possession of his ship or goods by s 
peril insured against, and 

[a] it is unlikely that he can recover the ship or goods as the case may be 
or 

7 Roger v. Davis and Davis v. G Ildar i (1696), 2 Park, Ins. 601-2. 
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[bj the cost of recovering the ship or goods, as the case may be, would 
exceed their value when recovered; or 

(fi) in the ca e of damage to a ship, where sh? is so damaged by a perl! insu¬ 
red against that the cost of repairing the damage would exceed the value 
of the ship when repaired. 

In estimating the cost of repairs no deduction is to be made in respect of 
general average contribut ons to those repairs payable by other interests, but 
account is to be taken of the expense of future salvage operations ard of any 
future general average contributions to which the ship would be liable if repaired; or 

(iii) in the case of damage to goods, where the cost of repairing the damage 

and forward ng the goods to their destination would exceed their value on 
arrival (S. 60). 

Cases of a constructive total loss may be multiplied. The other 
instance is where a ship is captured by the enemy and though the 
same may not be confiscated, the probabilities are that it may never 
return safe. In Ma< beth d c t o v. Maritime Insurance Co.* it has been 
laid down that the insured is entitled to add the cost of repairs to 
the value of the ship in determining the amount claimable. Accor¬ 
ding to Arnold on Marine Insurance , 

“there is a case of constructive total loss, where the subject-matter though 
not totally destroyed, its destruction is rendered highly probable, and its recovery 
though not utterly hopeless, yet exceedingly doubtful”. 

Abandonment 


In the case of an actual total loss no notice of abandonment 
need be given (S. 57). When there is a case of constructive total loss, 
the insured can abandon the property and must in that case give 
notice to the underwriters, called “notice of abandonment ”, thereby 
rescinding all his nghts to the recovery of the property and claiming an 
indemnity as for a total toss. If he fails to do so. the loss can only 
be treated as a partial loss [S. 62(11], Thus if any part of the prop-rty 
>s recovered or saved thereafter, the underwriter who has paid as 
for a total loss gets it as a salvage to which he is entitled. It may 
be added here; that the “ notice of abandonment” must be absolute and 
not conditional as the insured must, in order to obtain his indemnity 
absolutely transfer his ownership. If it answers these requirements, it 
maybe either oral or written , and no special form is necessary 
1 Notice of abandonment must be given with reasonable diligence 
after the receipt of reliable information of the loss, where, however 
‘ s the ,nform aiion is of a doubtful character the assured is entitled to 
a reasonable time to make enquiry. If notice of abandonment is 
properly given, the rights of the assured are not prejudiced by the 
6 (1808) A.C. 144 
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fact that the insurer refuses to accept the abandonment. Again, the 
acceptance of an abardonment may be either express or implied 
from the conduct of the insurer. The mere silence of the insurer 
after notice is not an acceptance. Where notice of abandonment is 
accepted, the abandonment is irrevocable. The acceptance of the 
notice conclusively admits liability for the loss and the sufficiency 
of the notice. Notice of abandonment is unnecessary where at the 
time when the assured receives information of the loss, there would 
be no possibility of the benefit to the insurer if notice were given to 
him. Again, notice of abandonment may be waived by the insurer 
(S. 62)* 

Subrogation 

The doctrine of subrogation applies equally to marine insurance 
and fire insurance , as well as to all contracts of indemnity generally . It 
lays down the principle which is quite equitable viz. that in cases of 
Contracts of insurance such as marine and fire insurance, where a 
loss occurs, and the underwriters pay as for a total loss, they, the 
under-writers step into ihe shoes of the insured with regard to all 
the rights and remedies that the insured may have had against the 
third party and with regard to any benefit arising therefrom. To 
take an illustration, supposing that a ship called India was insured 
for £ 5,000 and it was lost through collision with another ship 
called Egypt. It the underwriters paid the owners of India an indem¬ 
nity of £ 5,000 as per the policy, they acquire a right as per this 
doctrine of subrogation to sue the owner of the Egypt for damages 
in case the collision was due to the fault of the master of the Egypt . 
They can bring this action in the name of the owner of the India and 
if they succeed in obtaining judgment in their favour they are solely 
entitled to the amount awarded by the Court. 

The Marine Insurance Act, 1963 provides in bis behalf that 
where the insurer pays for a total loss either of the whole, or in the 
case of goods of any apportionable part, of the subject-matter 
insured, he thereupon becomes entitled to take over the interest of 
the assured in whatever may remain of the subject-matter so paid for 
and he is thereby subrogated to all the rights and remedies of the 
assured in and in respect of that subject-matter as from the time of 
the casualty causing the loss. Subject to this, where the insurer pays 
for a partial loss, he acquires no title to the subject-matter insuredt 
or such part of it as may remain. He is however thereupon subro¬ 
gated to all rights and remedies the assured in and in respect of the 
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subject-matter insured as fro n the time of the casualty causing the 

loss, in so far as the assured has been indemnified, according to the 
Act, by such payment for the loss (S 79). 

The difference between aband mment and subrogation lies princi¬ 
pally in lhat, in case of abandonment there must be a totil loss, 
whereas in case of subrogation, whether the loss is total or partial, 
in fact, however, small, it would apply, and the party to a contract 
of indemnity who is called upon to pay, has the right to claim to be 
reimbursed. Again, the underwriter cannot get any further advantage 
or better advantage than the insured is entitled to, because all he is 
entitled to, is to stand in the shoes of the insured. 

Contribution 


Where the assured is over-insured by double insurance, each in¬ 
surer is bound, as between himself and the other insurers, to contri¬ 
bute rateably to the loss in proportion to the amount for which he is 
liable under his contract. If any insurer pays more than his propor¬ 
tion of the loss, he is entitled to maintain a suit for contribution 
against the other insurers, and is entitled to the like remedies as a 
surety who has paid more than his proportion of the debt. (S.81). 

Under-insurance 


Where the assured is insured for an amount less than the insur¬ 
able value, or, in the case of a valued policy, for an amount less than 

the policy valuation, he is deemed to be his own insurer in respect of 
the uninsured balance (S.81). 


“Causa proxima” or the Proximate Cause 


There is a wellknown muxim of marine insurance which runs as 
follows: ‘ Causa proxima non remota spectacul’, which means that in 
deciding whether the loss has arisen through any of the risks insured 
against, the proximate or the nearest cause ought to be considered. It 
often happens that a succession of causes have operated to bring 
a out a particular damage and the difficulty arises when a number of 

these causes are not insured against, whereas the others are. In such 
cases the rule is to see what the proximate or the nearest cause of 
damage is, and if that is insured against, the underwriter must pay. 

to take an illustration, in one case the goods were insured against 
damage by sea-water. Some rats on board bored a hole in a zine pipe 

ml. h Wh j Ch caused sea *water to pour out and damage the 
goods. The underwriters contended that as they had not insured 
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against the damage by rats, they were not bound to pay. It was, 

however, decided that the proximate cause of damage being sea-water 

the insured was entitled to damages, the rats being a remote cause. 

It may be added that the same maxim applies In ihe case of fire insu¬ 
rance. 

Our Act specifically provides in this behalf that unless the 
policy otherwise provides, the insurer is liable for any loss proxi- 
mately caused by a peril insured against, but is not liable for any 

loss which is not proximately caused by a peril insured against. It 
further provides specifically that— 

(a) the insurer is not liable for any loss attributable to the wilful conduct of 

the assured, but, unless the policy otherwise provides, he is liable for any 

loss proximately caused by peril insured against, even though the loss 

would not have happened but for the misconduct or negligence of tho 
master or crew; 

(b) unless the policy otherwise provides, the insurer on ship or goods is not 
liable for anv loss proximately caused by delay, although ihe delay bo 
caused by a peil injured against; and 

(c) unless the policy otherwise provides, the insurer is not liable for ordinary 
wear and tear, ordinary leakage and breakage, inherent vice or nature of 
the subject matter insured, or for any loss proximate’y caused by rat? or 

vermin, or for any injury to machinery not proximately caused by mari¬ 
time perils (S.55). 

Insurable Freight 

Freight fs only earned by the shipowner when the ship reaches its 
destination safely and the goods are ready for delivery. This rule of 
law may be modified by an agreement to the contrary between the 
parties. Generally, in case of a charter-party, where the whole or a 
large portion of the ship is chartered or hired, a part of the freight 
is paid in advance and the other part is agreed to be paid on comple¬ 
tion of the contract. Here the ship-owner can insure that part of the 
freight which he is likely to lose in case the ship is destroyed 
through some accident or does not reach its destination safe. In 
Insurance on freight, whether paid in advance or otherwise the in¬ 
surable value is the gross amount of the freight at the risk of the 
assured, plus the charges of insurance [S.18(2)J, 

Assignment of Policy of Marine Insnrance 

An assignment of a policy of marine insurance may be made 
either by a writing endorsed on the policy or by merely delivering the 
policy with the intention to assign . N a particular form for assignment 
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by endorsement is necessary. When the goods are shipped to 
countries over the sea and policies are taken out, these policies are 

generally assigned by the original insured in favour of the person 

to whom he sells the goods or to the agent to whom the goods are 
shipped. The only conditions necessary are that (1) at the time of 
assignment the assignor bad an insurable interest in the subject- 

and (2) th at the risk was at the time a continuing 
risk. If it turns out that the assignment was made after the subject- 
matter insured was lost or damaged, it means that the assignor 

has transferred his own right as to the damage to the assignee. Of 

‘bere is a clause in the marine insurance policy expressly 
prohibiting assignment, it cannot be assigned. (S. 52 & 53). 

Lloyd’s Register of British & Foreign Shipping 

„ ™ S b°ok is published by Lloyd’s every year, and shows all 

particulars as to ships of one hundred tonnage or over which are 

~ I D • h ! 1 , u " i " d K 7 d 7' a °«sbTwlic" 

have been specially registered at Lloyd’s. This register is issued by a 
special society called the “Society of Lloyd’s Register’’, the general 
committee of which is composed of 72 members selected from various 

ship*builders, merch.nl, 
cl!!L r '. L "' erp<>o1 - e,c - The committee will not give its 

own regulations TV ’ whicb . has oot built according to its 
g lations. This register is particularly referred to bv the 

r^^7r^ n r 0dCrWriting nSks ° D the Ships conc erned, 
as ,t furnishes detailed information as to the way the ship was built 

s tonnage, its proprietor and its condition at the last survey. 

Average & Its Computation in Marine Insurance & Shipping 

loss ? aVerage ? USCd iD Sb, ’ Pping par,ance meaDS damage 

is insured aglinlt^T ^ ° D pr °P ert y carried by sea. This risk 

ranee both by Loyd’s as weU aT bv ° f maHne iDSU - 

divided into two clauses viz m Part Compan,es - Average is 

average. wo c,auses 0) Particular average and (2) General 


Arnold defines particular average loss as follows 

«« A_... . 


A particular average lo<;* ic a • • - 

Kiwis' — 

-urur-v: ts cr-rs s rs 


Insurance: Marine 


406 

safety of the ship, hut through a mere accident, which would have to 
be borne by the owner of the goods if they were not insured against. 
The basis on which the loss would bi calculated is arrived at by taking 
into consideration the value of the goods, the actual damage caused, 
and the actual amount for which these goods were insured. Ia other 
words, if the goods were fully insured, the actual value of the goods 
would be the basis of the particular average claim. The value of the 
gotds is to be either the buying cost, to which all the expenses of 
putting them on board are added, or as in the case of the valued 
policy, the actual value agreed upon by the parties. The fluctua¬ 
tions of the market value will not, therefore, affect the amount of 
damages payable in case of particular average. 

General Average 

The general average loss stands on quite a different footing from 
the particular average. In case of general average, the loss arises 
from a voluntary sacrifice by the captain of a part of the cargo, or 
some part of the furniture of the ship itself, or some extraordinary 
expenditure incurred by way of repairs, etc. to enable the shtp to 
proceed s defy with her journev. If for example, the ship on its voyage 
meets with a heavy storm and is drifting towards rocks or is leaking, 
and the captain thinks, after due deliberation that a part of the 
cargo must be sacrificed by being thrown overboard, that the mast 
and the ship’s cable ought to be cut and thrown overboard and that 
the ship’s cable ought to be touched to effect urgent repairs, conse¬ 
quent to the damage suffered by his ship, or where assistance of some 
other ship is taken to tow it to the port of safety, to the owner o 
which salvage has to be paid, all these loses and the extraordimary 
expenses voluntarily incurred would make up the total of the genera 
average loss. Now, as this general average loss is voluntarily incurre 
in order to save the ship and the balance of the cargo, all the persons 
interested in this voyage must each contribute towards this loss rateably. 
If, for example, a ship has on board the goods of A 9 /?, C and D and 
the captain has to sacrifice all the goods of A and half of those ot 
B and has also to break and throw overboard the mast, it wou! e 
inequitable to allow C and O, to receive their goods w-thout contr - 
bution. The loss incurred in this case by A and B, as well as y t e 
ship-owner, was for the general safety, and therefore all the parties 
interested, viz. A 9 B y C and D and the shipowner, respectively, 
should bear their relative proportion of the loss. 

The peculiarity of this general average loss /<•, that it is a v dun - 
tary sacrifice . If, for example, the mast was not particularly thrown 
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overboard but was washed off by the storm it would be a particular 

aV ^ ra ^ e * and lbe * oss would fall on the shipowner to whom it belon- 
8e • nother peculiarity is, that it is a sacrifice jor the general safety. 
as m one case, where a mob boarded a ship laden with corn and 
wanted to purchase the corn at a certain low price, refusing to return 

that was done > i( was decided that the loss was not a general 
average loss because neither the rest of the cargo nor the ship was in 
danger as the mob wanted only the corn. 

^. bere lbe ® oods are insured and the insurance covers this 

? i 3Verage ,oss * the underwriter indemnifies the insured for this 

P f ys h,m ,he § e neral average contribution which the cargo- 
r has to pay on account of the general average loss. 

gives 'risotto mThe^ 31 * k® iHetden i ° f ° Verage 

S'S T VO, , Untary SaCn ' fiCe ° f the goods ° r *'P - Par* 

interested in the 8 !"* T” 8 ® Con, r'bution is paid by the persons 

Crre^ One learT-V" Wh ° m the general average loss was 

loss arising out of "ex^r o 8 V PUt d ° WD Rene^a, average loss as “a 
expenses incurred f Xtra ° rdlnary sacrifice made; or extraordinary 

also be noted that Jh I*® pr< ; sen ' at,on of shi P and cargo”. It should 
tary ie thro.,ah h IS aimed at ,s, the sacrifice should be volun- 

should hUe been ilcuZ'/f ™ “ d not thr °ugh accident; that it 
for general safety or th Z* eneral safety, and that if it was not 

there would b no a e r 8C “ ra ' Safety W3S °ot imperilled, 
that, it has been I d for gene r a > average contribution. Besides 

under circumstances of Zal ®* ' ^ SaCr j fice must hnve been Incurred 
that the general averse pres f ure and peril. It is also laid down 

extraordinary nature wbich^^'^u ° r sacrifice - ought to be of cn 
which is usual ia ZZ r that * * mUSt not be < b e nature 

wh,ch the shipowner a ** ° rdinary v °y a ge, but something 

engine, of a steamshi a d ° : and in °° e case, where the 
end astern in order to g^r^shi^off ^1 t h hr °" 8h h*'" 8 WOrked ahead 

was considered an extraordinary Lf bank where « bad struck, it 

York-Antwerp Rules 

has been compiled known as the V a “ ,nterD3tlona l code 

matters. This code admTt, 1 ^rk-Antwerp R u | es to facilitate 

m..«, san, XXzi ::/;r,r" a?e Mr,ain '° s * s - 

ss g cut away for the common safety during a 
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storm; loss of cargo or freight through jettison; damage done to 
cargo by water used to extinguish other cargo on fire, etc. 

In 1864 the Association for the Reform and Codification of the 
Law of Nations held a meeting at York, England, and another 
meeting at Antwerp in 1877, when a code of rules as mentioned above 
was adopted which is known as the “York-Antwerp Rules”. In 1890, 
the Association met again in Liverpool and revised this code. The 
rules were further revised in 1924. This was the origin of the “York 
Antwerp Rules” and insurance policies can provide that General 
Average would be adjusted in accordance with these rules. These 
rules deal only with certain specific matters relating to general aver¬ 
age, and further provide that in case of matters not included in the 
rules they should be dealt with according to the law and practice of 
destination. 

Policy Proof of Interest or P.P.I. Policy 

The contract of insurance is said to be a contract of indemnity, 
and thus all that the insured can claim is to be indemnified for the 
actual loss suffered. In other words, he cannot, by insuring property 
which d^es not belong to him, or in which he has no interest either 
as a money-lender or mortgagee, or in any other capacity, or where 
the destruction or damage to the property does not entail a pecuni¬ 
ary loss, claim to recover the amount covered by the policy; and the 
policy in such a case is void in law and is known as a wager policy. 
This is because here the insured is taking out a policy with a view to 
bet or gamble on the chances of the goods or the ship that he has 
insured being damaged or destroyed, and the law sternly discourages 
such transactions. On Lloyd’s, however, policies known as “P.P L* 
or “Policies proof of interest’* or “Honour Policies” or “Wager” of 
“Gambling” policies are taken out, where the underwriter guarantees 
that even if the insured may not have any insurable interest in the 
subject-matter insured, the policy shall be payable in case of loss or 
damage to the subject-matter insured. This of course does not make 
the policy enforceable at law though members of Lloyd’s may be 
relied on to carry out their engagements to the letter. 

Our Act expressly provides that a contract of marine insurance 
will be deemed to be by way of wagering and void where the policy 
is made “interest or no interest”, or “without further proof of inte¬ 
rest than the poiicy itself”, or “without benefit of salvage to the 
insurer”, or subject to any other like term [S. 6(2) (b)]. 
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SUMMARY 


? B e ree! t !o n i : nH Mari r e i nSUranCe is an ^eement whereby the insurer 
agrees to indemnify the insured against marine losses. 


Essentials of Marine Insurance 

(1) Contract of indemnity. 

(2) Insurable interest to exist at time of loss. 

(3) Utmost good faith or uberrima fides. 

(4) Subject to principles of subrogation and contribution. 
Who has Insurable Interest 


( 1 ) 

( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 

(7) 

( 8 ) 
(9) 

( 10 ) 


ship or cargo to the 


(U) 

( 12 ) 

(13) 

(14) 


Shi 

p*owner 
Cargo owner 

A creditor who has advanced money on a 

extent ot his interest in such ship or cargo 
Mortgagor 

Mortgagee 

Master and crew in respect of their wages 
Bottomry bond holder 

Shippers *nd EulS? fr ' i8h ' " 

[hough t h t/ 1 good s’' m S y° “e" | f 1 “ c *> “ *J>® buyer 

have the right to reject the goods k d lhough he ma y 

Trustee 

Bailee 

Insurer he can reinsure 
Assignee of a bill of lading 


Types of Marine Policies 

(1) Valued policy 

(2) Open or unvalued policy 

(3) Time policy 

(4) Floating policy 

(5) Voyage policy 

(6) Mixed policy 

(7) Wager policy or PPI policy 


Warranty: In marine 
the contract. If such 
and inoperative. 


atrmTh \ ” 80 eSsential *•«* of 

ro en the whole policy becomes void 
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Warranties may be - 

(1) express or 

(2) implied 

(1) Express warranties are those terms which are written on the 
policy 

(2) Implied warranties are those terms which are implied in every 
contract of matine insurance unless they are expressly excluded* 

Implied Warranties 

(1) Seaworthiness 

(2) Non-deviation 

(3) Legality of voyage 

Important Clauses in Marine Policy 

(1) Valuation clause 

(2) Sue and Labour clause 

(3) Waiver clause 

(4) Touch and stay clause 

(5) Warehouse to warehouse clause 

(6) Premium clause 

(7) Memorandum clause 

Marine Losses 

(1) Total loss 

[a] Actual total loss 

[b] Constructive total loss 

(2) Partial loss 

[a] Particular average 

[b] General average 

Difference between: 

Actual Total Loss 

1. Physical impossibility 

2. Notice of abandonment 
not necessary 

Average: Average in marine insurance means loss or damage to a 
ship or cargo or the expense resulting from such loss or damage. 

General average 

(1) Extraordinary loss 
(z) Voluntarily and reasonably incurred 

(3) By captain or any other officer of the ship 


Constructive Total Loss 

1. Commercial impracticability 

2. Notice of abandonment 
necessary 
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(4) To protect or preserve the ship or passengers and crew or cargo 
in general, i.e, 9 to avoid a common danger. 

Particular Average 

(1) Any partial Joss or damage 

(2) Ja°rg°o nIy 3 P3rt ° f 3 particular sub J' ect matter > e.g., the ship or 

(3) Resulting from an accident or norma! perils of the sea 

TYPICAL QUESTIONS 


1. What are the salient features of Marine Insurance? 

2. Write notes on: 

(a) Bottomry and respondentia bonds 
*b) Inchmaree clause 
fc) Maritime lien 


8 . 


*• ,ui “ rro " <• * «*. 

touin ““““ " S “ bro »* l “ “ »!«•■» to an m 

is. 2™;:*'“ "» "«» Insurance 

^SSTASi to <*• — .r uiTl.. 

else can have insur.W, l0 

<»> .ssss’sr, zzzznz ? lw * ? <• 

Z r'“" **s»*a£" ii> 

vO) A and B are brother and sister r on ^ u .. 

interest in B and vice versa? Give reasons *° haVe inSUrable 

(c) Distinguish between Re-insurance and Double insurance. 

Marine ^surance^Is" 1 !^^^ k^d 3 T ' me PoIicy and a Voyage Policy in 

of the vessel insured? If so what is the nam* 1 ™!^ ID ei,her P° lic y as to the fitness 

10 Wh u and the ex,ent of the warranty? 

10. What is the meaning of “deviation” in mar- 

excused? wviduon in marine insurance? When is it 

11. Explain carefully the words 

Amsterdam t or Bombay Owing to the neoV ^ S<?a ’ S S * Airda,e sa, * ,cd from 
into collision with anothersZandann? 86 ^ ° f ‘ he ship ’ s cre "> she «rar 
the loss suffered by the owner of the rl ° f h f r Car8 ° W3S ,ost ' State whethe 
arising from perils of the sea in a bill of lading^^ ^ W ' th ‘ n the meaning of ,c 


9. 
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12. What principle does the “Sue and Labour” clause in a Marine Insurance 
Policy lay down? Discuss fully. 

13. Explain with reference to Marine Insurance contract: (a) F. P. A. clause 
in the policy, (b) Difference between Re-insurance and Double insurance, and (c) 
Average. 

14. Distinguish Total from Partial loss. What are the liabilities of Under¬ 
writers (1) where a ship is totally lost, (2) Where it is only partially lost? Explain 
what is meant by “Constructive Total Loss”. 

15. Explain, (a) Bottomry Bond, (b) Salvage, (c) Particular Average. 

16. Explain “Average-Statement”, “Jettison”, “Barratry”, “Cover Note”, 
“Loss by fire”. 

17. (a) Explain an ‘open policy’ giving one illustration. 

(b) Explain ‘Abandonment* and “Subrogation’ and their relation. 

18. Two ships A and B belonging to different owners came into collision which 
was due to the negligence of those in charge of B. The owner of A has insured her 
for £ 75,000, and received £ 10,000, as damages from the owner of B. How much 
can he recover from his insurer? 

Suppose in the above case both vessels had belonged to the same owner, 
how much could he have recovered from the insurer ol vessel A in respect of the 
said insurance of £ 75,000? 

19. Explain the maxim— Causa proximo non remota spectatur. 

20. Write short notes on any two of the following:— 

(a) Jettison 

(b) Charter Party. 

21. (a) How far Is a bill of lading a negotiable instrument? 

(b) When is deviation excused? 


/ - C ’ 1 T—- 

Chapter 21 


COMMON CARRIERS 

AND 

CARRIAGE OF GOODS 
BY LAND, AIR & SEA 


Carriers include those who carry goods and passengers by 
land, air and sea. Generally speaking the duties and liabilities of 
carriers in India are governed by the Common law of England except 
where modified by the Corner , Act of 1865 and subsequent amendments 
to ‘hut Act. In case of railways the Railways Act oj 1890 as amended 
m 1961 governs the position. In the case of carriage by air die 
Carnage by Air Act of 1934 deals with that question. There is also 
the Marine Insurance Act, 1963, dealt with in the previous chapter. 


Carriers are divided into two main 
Carriers and (2) Common Carriers. 


headinge, i.e. (1) Private 


Private Carriers 

Private Carriers are those who occasionally carry Koods far 

others and that too under special agreement, which may vary from 

customer to customer whereas Common Carriers are prepared to 

car,, good, or passengers for all who choose employ ihg' Jd 
receive as their reward or hire a sum of money 
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Common Carriers 

The Carriers Act of 1865 defines a “common carrUr”zs “a person 
other than Government, engaged in the business of transporting for 
hire, property from place to place, by land or inland navigation, for 
ail persons indiscriminately”. 

A “ person ° in the above definition includes any association or 
body of persons, whether incorporated or not. Thus the term 
“Common Carrier” does not include a carrier of passengers, Govern¬ 
ment and carries such as railways under the control of Government, 
carriers of persons and carriers by sea. 

Common Carriers thus must take goods offered to them for 
carriage and cannot refuse to do so unless there is a lawful excuse 
for refusing them. A common carrier holds out, expressly or by con¬ 
duct that he is prepared to carry for hire provided. 

(H he has room for the goods. 

(2) the go ds are of the type he usually professes to carry and 

(3) the destination is also along his usual route. Thus a Common 
Carrier cannot pick and choose the persons for whom he will act as 
a carrier tor goods 

The following have been held to be Common Carriers:— 

(1) Proprie ors of stage-wagons, omnibuses and motor lorries 
which carry goods for hire. 

(2) Owners and masters of ships engaged generally in the trans¬ 
portation of goods lor hire. 

(3) Lightermen, bargemen,hoymen and ferrymen doing the same 
kind of work and truckmen, cartmen, porters who undertake to 
carry goods for hire from one town to another or from one part of 

the town to another. 

(4) Railway companies as to goods which they profess to carry or 
actually carry for passengers generally, including their personal 

luggage. 

The following have been held not to be Common Carriers - 

(1) A carrier of passengers only. 

(2 A towncarman not plying between certain termini, but under¬ 
taking casual jobs. 

(3) A wharfinger who only carries the goods of his customer by 
lighter from the ship to the warehouse. 

(4) Furniture removers. 
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Liabilities and Duties of Common Carriers 

Whereas Private Carriers are liable for any loss or destruction 

of the goods through their negligence, the responsibility oj Comm.n 

carriers is greater as the law implies that they, so to say, guarantee 

or ensure the safety of the goods they carry, unless the loss was 

occasioned by what is called an “Act of God’’ or by “the King’s 

enemies , or loss arising through the inherent or latent defects in 

the goods themselves, which would include deterioration in the case 

of perishable goods, as well as loss due to indifferent packing or 
owner’s negiect. 

It has been decided by the Privy Council 1 that the liability of 

common carriers is governed by the principles of the Common Law 

of England Therefore the liability of a Common Carrier is governed 

by (I) I he Common Law of England as modified by (2) the Carriers 
Act of lb65. 

The liability of a Common Carrier begins as soon as he expressly 
or by implication accepts goods for carrioge. Tnese goods he is 
ound to carry safely and deliver in the same safe coud nun within a 
reasonable time at their destination. If perishable goods get spoiled 
on the way and the carrier believes that he will not oe aole to deliver 
them in good condition, he has the power to sell them. Th.s sale is 
known as “Sa.e by Necessity”, and before the sale is made as far as 
possible the carrier is expected to obtain instructions from the 
owner of the goods. The same ru e applies to Common Carriers bv 
Sea as we shall see later. We have also seen that he must deliver the 
goods within a reasonable time and if there is an unreasonable delay 
he may have to pay damages. Here, however, the carrier is within 
his rights to make an agreement with the owner of toe goods as to 
Ume for delivery a nd may even exclude his liability for damage 
done by delay by a special agreement. The carrier is also expected 

iome 1 he JT mary fOU , te wh,Ch ma y not necessarily be the shortest 
route. The warranty of non-aevtation" which aoDlies tr» • 

also applies to Common carriers by land and it is expected that ch' 08 

shall not be any unnecessary delay by a Common Carrier by land or 

sea as that deviation may deprive the carrier of the e , em Jn e ° F 

<“« trough a sp"J a f. g «: "aT'Z, 

taken delivery of by the owner or the party to whom the * * af ° 
the earner has to warehouse them, the carrier’s responsibility 0 ITl 

1 Irrawadi Flotilla Co. v. Bhagwandas 18 I.A. 121. 
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carrier ceases and the only responsibility which now continues is 
that of a common bailee under the Indian Contract Act. 

The Indian Carriers Act, 1865 

The Indian Carriers Act referred to above was passsed to relieve 
Common Carriers in India from some of the extraordinary liabilities 
which the Common law of England imposed on them, particularly in 
the case of goods delivered to them which were of exceptional value 
or of a perishable nature which have been declared to be valuable or 
perishable. Thus it is laid down by the Act of 1865 that were a con¬ 
signment exceeding Rs 100 in value and of the description mentioned 
in the Schedule annexed to the Act, is offered for carriage without 
declaration of its value, the carrier shall not be liable for loss or 
damage to such an article. If, however, the value is declared, the 
carrier is entitled to charge an extra freight or reward, but will be 
liable for loss or damage. 7 he Schedule to the Act mentions articles 
such as gold, silver, precious stones, jewellery, time-pieces, currency 
notes, Government securities, maps, title-deeds, articles of ivory, 
ebony, or sandalwood, opium, musical and scientific instruments, 
glass,’china, jade, amber, hemp, rubber, feathers, etc. The State 
Government is authorised to add to the list other articles by notifi¬ 
cation in the Official Gazette. When the damage occurs the owner of 
the goods who has declared the goods and paid extra freight is 
entitled to recover this extra or additional payment, as well as the 
damages he has sustained because of the loss of the goods. However, 
where the value has been declared by the owner his claim cannot 
exceed that value, whereas the carrier is empowered by the Act to 
challenge the valuation at the time of loss and insist upon proper 
proof. Owing to some conflicting decisions of the Bombay and 
Calcutta High Courts and the judgement of the Judicial Committee 
of the Privy Council in Irawaddi FlottUa A Co. v. Bhagwandas, 1 the 
Carriers (Amendment) Act of 1921 was passed in order to amend 
Section 8 of the Carriers Act of 1865. In the Carriers Act of 1865 
under Section 8 it was laid down that in cases of negligence the 
carrier was liable in any event for any article which was lost or 
damaged This section made the law laid down in Section 3 to a 
great degree nugatory, viz. that scheduled articles of value or those 
of a perishable nature, if valued at more than Rs 100 must be 
declared and the extra rate paid. The Amending Act of 1921 remove 

that position and now the rule is that whether the loss or damage Is 
due to negligence or not the carrier is not liable, unless the value of the 

* 18 C 829, V.C. 
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article has been declared in accordance with the requirements of Section 
3. The other defect in the Carriers Act of 1865 was remedied by the 
addition of Section 10 in 1899, providing that the claimant for dam¬ 


age or lots must notify his claim to the carrier within six months of the 
date when the claimant first knew of the injury. The carrier is also 
liable under the Act of 1865 for loss or damage due to any criminal 
act of the carrier himself, his servant or agent and for unlawful acts or 
misfeasance, viz., converting the goods to his own use or knowingly 
delivering them to a wrong person. 


CARRIAGE BY RAILWAY 


In England the liability of railways has always been of common 
carriers as limited by the Carriers Act. In India until the Amending 
Act of 1961 the liability was that of a bailee under Sections 151, 152 
and 161 of the Indian Contract Act. Now, according to the Railways 

Act, 1890, as amended in 1961, the liability of the Railway Admini¬ 
stration as carrier of animals and goods is that of common carriers. 
This liability can be limited by special contract subject to the pro¬ 
visions of Sections 72 to 78B of the Indian Railways Act, 1890. 

The Indian Railways Amendment Act, 1961, which came into 
force on January 1, 1961, recast Sections 72 to 78 to enlarge their 
responsibilities from that of simple bailees to those of common 
carriers. Under the amended Section 73, the Railway Administra¬ 
tion is responsible for the loss, destruction, damage, detrioration or 
non-delivery in transit of animals or goods delivered to it to be 

earned by railway arising from any cause subject to certain excep- 
tions. The exceptions are— 


(i) act of God, 

(ii) act of War, 

(iii) act of public enemies, 

(iv) arrest, restraint or seizure under legal process, 

(v) orders by or on behalf of the Central or State Government 

(vi) acts or omission or negligence of the consignor or the con- 
signee or their agent, 

(vi*) natural deterioration due to inherent vice, 

(viii) latent defects, and 

(ix) fire or explosion. 


RailUv ? f th .‘ S amendment is to make the liability of the 

p i . ministration the same as that of a common carrier in 

England/.e., as an insurer of goods. 
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Risk Notes 

Section 72 of the Act requires the executing of a Note called the 
Forwarding Note in the prescribed form by any person delivering any 
animal or goods to be carried by Railway— 

(a) if the animal or goods are to be carried by a train intended 
solely for the carriage of goods, or 

(b) if the goods are to be carried by any of the trains consisting 
of articles of any of the following category: 

(1) articles carried at owner’s risk rates; 

(2) articles of a perishable nature; 

(3) articles mentioned in the Second Schedule which are 
articles of a valuable nature, such as gold, silver, precious 
stones. Government securities, Government stamps, bills 
of exchange, work of art, etc; 

(4) articles in a defective condition or defectively packed; and 

(5) explosives and other dangerous goods. 

In such Note the sender or a<?ent must give particulars in respect 
of the animals or goods so delivered as may be required. 


Owner’s Risk Rate & Railway Risk Rate 

When any animal or goods are tendered to the Railway Adminis¬ 
tration for carriage and the Railway Administration provides for the 
carriage of these goods either at ordinary tariff rate (called the 
“Railway Ri?k Rate s”) or in the alternative at a special rate (called 
the Owner's Risk Rate") the animal or goods are deemed to have 
been tendered to be carried at owner’s risk rate unless the sender 
or his agent elects in writing to pay the Railway Risk Rate. In such 
a case the Railway Administration has to issue a Certificate to the 
consignor to that effect. 


Railway’s Liability as a Carrier 


The following is a brief description of the liability of a Rail¬ 
way Administration during transit under the Railway Act as amen¬ 
ded in 1961. If the goods, etc. are carried at Owner's Risk Rates 


the liability is that of bailee (/.c., the same as under the Railways 
Act before it was amended). If carried at Railway Risk Rate (i.e. 9 
at a higher rate), the liability is the same as that of a common 
carrier (i.e. 9 the liability is higher). The liability of the Railway 
Administration after termination of transit and during 30 days after 
the termination of the transit is as follows: — 
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(a) If carried at Owner’s Risk Rate, the liability Is the name 

i.e., that of a bailee under Sections 151, 152 & 161 of the 
Contract Act. 

(b) If carried at Railway Risk Rate, the liability is reduced to 
that of a bailee. 

Regarding articles of a special value like gold, silver etc. (men¬ 
tioned in the Second Schedule to the Act), the Railway Administra¬ 
tion is not liable in any event after the termination of the transit. 

Thirty days after termination of transit the railway is not liable at 

all. 


Notice of Clai 



under Section 78 B 


A person will not be entitled to claim compensation for the loss, 
destruction, damage or deterioration or non-d. livery of animals or 

goods unless his claim for compensation has been preferred in writing- 

(a) to the Railway Administration to whom the goods were 
delivered for carriage, or 


(b) 


to the Railway Administration on whose Railway the 

destination station lies or the loss, destruction, damage or 
deterioration occurs. 


Such notice must be given within six months from the date of 

the delivery of the animals or goods for carriage by Railway This 

notice may be given to the Ch.ef Commercial Superintendent" or the 
Manager of the Railway. 

However, such notice is to be construed liberally. Thus any in¬ 
formal,on demanded or enquiry made in writing or anv complaint 
made within a period of six months will be sufficient compliance 
with the provision regarding notice, under the said Section 78B. 

Section 80 of the Code of Civil Procedure 


No suit shall be instituted against the Government as owning 
e railways in India until expiration of two months next after 

nonce in writing has been delivered to or left at the office of the 
General Manager of the Railway concerned. The notice must set out 
the (a) the cause of action, (b) the name, description and place of 

P ' ai ”' iff - a ” d M '** e relief he claims. The PI, 

” cf t C °. nta ' n a statement that such notice has been left or delivered 
as stated above. 
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CARRIAGE BY AIR 


The law applicable to India in the case of international carriage 
by air of passengers, their luggage and goods, is the Provisions of 
the Warsaw Convention of 1929 dealing with the rights and liabilities 
of carriers and passengers etc. irrespective of nationality. 

The carriage by Air Act, 1972, was passed to bring the amended 
rules into force. Sections 3 and 4 of the Act of 1972 make the rules 
contained in the First and Second Schedules to the Warsaw Conven¬ 
tion applicable in India. These rules relate to carriage of passengers 
and goods by air across international boundaries. Although the Act 
does not apply to internal carriage by air, the Government has power 
to make the provisions of the Act applicable to internal carriage by 
a notification subject to such exceptions, adaptations and modifica¬ 
tions as the Government may deem fit. 

As far as internal carriage by air is concerned, so far the common 
law of England applies and the liability of an internal carrier is that 
of a common carrier and not of a bailee. He may, however, limit his 
liability for loss due to his own negligence or misconduct or that of 
his servant, by a special agreement (Indian Airlines Corporation v. 
Madhur Chowdhri, A.I.R. (1965) Cal. 272.) 


Docu 


n 


ents of Carriage 


The documents of carriage used in a contract of carriage by air 
under the Carriage by Air Act, 1972 are: 

(1) The passenger ticket 

(2) The baggage check or 

(3) Airway bill 

Carriage of Passengers by Air 

In the case of a passenger carried by air the carrier has to deliver 

a passenger ticket to him. Such a ticket is prima facie evidence of the 
conclusion and conditions of the contract of carriage. 

The following particulars are required to be stated in the 
passenger ticket: 

1. An indication of the places of departure and destination, 

2. if the places of departure and destination are within the 
territory of a High Contracting Party (i.e. a contracting 
party to the amended convention) and one or more agreed 
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stopping places are within the territory of another State, an 
indication of at least one such stopping place, 

3. a notice that if the passenger’s journey involves an ultimate 
destination or stop in a country other than the country of 
eparlure, the amended Convention may be applicable and 
hat the amended Convention governs and in most cases 
limits the liability of carriers for death or personal injury 
an in respect of loss of, or damage to baggage [Rule 3 (1) ] 

°f registered baggage, a baggage check must be 
pa enver r L , “S U i# COmbined with or incorporated in a 

following particuTars.^ C ° mf5 * ies Ru,e 3 0) must contain the 

1. An indication of the places of departure and destination 
4. it the places of departure and destination are within the 

mor'e^re^st 111 * 16 H |' 8h C ° n,racting Part V> and one or 
th ~ d . P ' ng ?' aCes are withiD the territory of ano- 
a e, an indication of at least one such stopping place, 

or D s°ton e , ^ thC Carra, ' 8e iaV °' VCS a ” »'«»»«• destination 

or stop in a country other than the country of departure 

C °,” Ve ” ,io ” may be app,ic » b " 

vz m mp ' c ‘ ° f ,oM ° f ° r *»• 

' 0 h ; ,Kka * a,s ° 
condition or the contract of carnage ,b ' b a«gage and of the 

original WaS CoeveotZ 7 "“7'™ note" id the 

cargo hat ,he "ght"eauhe the c WhiCb every ®f 

to hirn - and the consignor has the riaht°t *° ° Ut aDd dehver 

accept the document. The air waybill ?.\„ n, req “ lre ,he carr ' e ' <o 

parts, one marked “for the carrier” anH * ^ t in ^ree original 
The second marked ‘«f or the consignee” and ^ J*u ^ CoDsignor - 
and by the carrier and the second bill ' y the CODsi i nor 

The third part is to be signed by the carrier a 3 H C i, 0m ^ any ^ Carg<K 
consignor after ,h. cargo has been accepted [Rule “ 2 )^ ° ,er ' b ' 

.hJm^ired 0 ^: suted ilT " ‘ be aif •» •-« tame a. 

(Rule 8) " d Pa,s '"«" ticfcet and baggage check 
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The air waybill Is prlma facie evidence of the conclusion of the 
contract, the receipt of the cargo and the conditions of carriage 
(Rule 11). 

Liability of Carrier 

The liability of the carrier by air is provided in Rules 17 to 25, 
The liability is for— 

1. damage sustained in the event of death or wounding of a 
passenger or any other bodily injury suffered by a passenger, 
if the accident which caused the damage took place onboard 
the aircraft or in the course of any of the operations of 
embarking or disembarking; 

2. damage sustained in the event of destruction or loss of, or 

damage to, any registered baggage or any cargo, if the 

events which caused the damage so sustained took place 

during the carriage by air. Here the term “carriage by air” 

• > n 

means the neriod during which the baggage or cargo is m 
charge of the carrier, whether in an aerodrome or on board 
an aircraft, or in the case of a landing outside an aero¬ 
drome, in any place whatsoever; 

3. delay in the carriage of baggage, cargo or passengers. 


Limits to Carrier’s Liability 

The limits to a carrier’s liability are laid down in Rule 22. They 
are:— 




In the case of passengers 2,50.000 francs per passenger 
unless he contracts for a higher amount [Rule 22(1)1 In the 

case of countries which have not signed the Hague Protocol, 
the limit is 1,25,000 francs per passenger unless there is a 
contract for a higher amount. In the case of domestic or 
internal earring*, the liability of the carrier for each passen¬ 
ger is Rs 100,000 but if the passenger is below 12 vears of 
age, the liability of the carrier is reduced to Rs 50,000. 


In the rase of registered bazvaze or cargo, 250 francs per 
kilogram unless the consignor declares the value of the 
package at the place and time of delivery and also pays or 
agrees to pay a sum not exceeding the declared sum unless 
that sum is proved by the carrier to be of higher value than 
the real or actual value at the time and place of delivery 
[Rule 22 (2) ]. 
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3. 


ZrtZXZZ a (3 )T ° f "* S -<™ f«“c. 

may unto“ak« b 7riet?iLb/l“v r |!v rCa °" 0 ' hi ' liahillly bU ' 

gner liability by a special agreement (Rule 23) 
prov"' Ca " ier " " 0 ' liab " i0 ““ °f -jury ,0 papers if 


(a) 


(b) 


a™!d h ,Ve”d?J S ""V* 4 ,al "" a " necessar y measures to 

a««. to , v ‘ impossible for him or his 

g nts to take such measures (Rule 21) or 

^CotrbT 8 '/ n“ eUi " y ° f “"'"““lory negligence and 
(Role 21). y "°"" a,td carrier from liability 








in the 


_ zt:/: r z, gm t k > - ■» ^ ^ 

Is embodied in a bill of lading ." A '°° f “ eeDeral shi P. » 
of vesse l nsed in navigation not i, n a v eBery d «cription 

knovn Wocts 1°’ T h f ° dS ‘ bc sea " re 
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ships his goods on what Is known a 9 a genera! ship l.e. 9 a ship 
belonging to another person or company, which declares its inten¬ 
tion to go on a particular voyage of its own accord and offers to 
carry goods belonging to others to any of the places at which the 
steamer is to call. In either of these cases the consideration paid to 
the owner of the ship for this service or hire is known as freight. 

Shipping Agreements of Hire 

When the whole of a ship, or a large portion of it , Is hired /or a 
voyage , or for a period, a formal agreement is drawn out embracing 
clauses stating the various conditions of the contract. This agree¬ 
ment is called the charter-party . The form of the charter-party 
depends on the agreement between the parties to it, the custom of 
the particular ports involved, and the nature of the adventure. The 
charter party may operate as a demise, in which case the ship entirely 
passes under the control of the hirer who becomes the virtual owner 
for the time being, and the officers and crew in such cases take their 
orders from him (the hirer), or, as is more usually the case, it may 
form an agreement under which the use of the ship is temporarily 
given over for a particular purpose, both the ownership and the con¬ 
trol of the officers and crew remaining with the ship-owners. Much, 

of course, would depend on the nature of the agreement contemplated 

by the charter-party. 

When the goods are delivered on board, a document called the 
bill of lading signed by the owner of the ship is given to the shipper, 
in which the owner acknowledges receipt of these goods. Where a 
charter-partv is drawn out th* bill of lading forms a simple acknowle g 
ment of ihe receipt of th° goods on board and refers to the conditions 
in the charter-party under which the goods are received. In a 
general ship, there is no charter-party, as here the voyage is under¬ 
taken on the owner’s account, a large number of merchants shipping 
their goods to be carried to the ports under which the steamer is to 

call in the course of its vovage. Thus in a general ship, the ship¬ 
owner acts as a common carrier carrying goods, for all who desire to 
send them, to the ports declared by him and there the bid of lading, 
besides forming an acknowledgment of the safe receipt of the goods, 
contains various conditions and stipulations making up ihe contract . T e 
practice in this case is that the shipper, on delivering his goods on 
board, receives from the captain a provisional receipt for the goo 3 
known as the «• Mate's Receipt ”, which is exchanged by him for the 
regular bill of lading at the office of the shipping company 
concerned. 
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Under our Indian Mercantile Shipping Act, Section 4, unsea - 

worthiness is defined as — 

A ship is unseaworthy within the meaning of this charter when the material of 
which she is made, her construction, the qualifications of the master, the number 
and description of the crew, the weight, description and storage of cargo, the 
tackle, sails, rigging, stores, ballast and other equipment generally are not such as 
to render her in every respect fit for the proposed voyage for service. Provisions in 
this behalf of the Marine Insurance Act 1963, have already been mentioned in the 
previous chapter. 

Under this clause the ship-owner expressly guarantees to the 
hirer that this ship would be “ seaworthy ” at the commencement of the 
voyage. Seaworthy, in simple language, means reasonably fit to under¬ 
take the service for which she is meant ana to Jace the perils and acci¬ 
dents of a voyage which she would huve to face on the voyage in con¬ 
templation. In other words, she must not be in leaky state or with 
sails in a rotten condition, or with an insufficient supply of coal to 
last on the voyage, etc. She must also be under the command of a 
qualified officer and must carry an adequate number of sailors or 
seamen. A ship’s seaworthiness may also be affected by the bad 
method employed in storing cargo, which might lay it open to the 
risk of capsizing. This seaworthiness must not only exist at the time 
the ship sets out on its voyage, but tj that voyage be divided in stages 
at the commencement of every stage the ship must be in a seaworthy 
conditio 7 , e.g., if a ship is leaving Bombay for London, it must not 
only be seaworthy at the time she sails from Bombay, but when she 
reaches Aden, and after touching the port wishes to start for the 
next stage, say, Port Said, she must also be in a seaworthy condition 
at the moment of time she leaves Aden, and soon. When, therefore, 
the hirer goes to insure his cargo with an insurance company or 
underwriter he is protected by this guarantee because, as explained 
in the Chapter on Marine Insurance, one of the implied warranties 
in marine insurance is that the ship on which goods are carried, will 
be or was seaworthy at the commencement of the voyage. This 
warranty from the shipowner, to provide a seaworthy ship, is absolute, 
and he must make an honest endeavour to comply with it. A breach 
of this warranty would lay the ship owner open to an action Jot 
damages suffered through unseaworthiness. 

(4) &(5) Prosecution of the Voyage: There is also a clause to be 
found in charter parties stating that the voyage, shall be prosecuted 
“with all convenient speed", l.e., with all reasonable despatch as soon 
as the necessary clearance has been obtained, and the clearance 
itself ought to be obtained without undue delay as per the terms in 
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goods are shipped, or part of the goods shipped Is not delivered. In 
order, however, to entitle the ship-owner to earn lump freight, he 
must deliver some goods out of those shipped Thus if the whole 
cargo is lost no freight will be earned. 


If cargo is not delivered and its non delivery was the result of 
acts for which the ship-owner is responsible, the person entitled to 
receive the cargo may recover as part of his damages the freight for 
that portion of the cargo which is not delivered. This is known as 
back freight . 


If the ship-owner has contracted to load a full cargo but only 
loads and carries part of it, or, if having load a full cargo, he 
only delivers part of it, he will, unless there is an express agree¬ 
ment for lump freight, be only entitled to freight pro rata on the 
quantity delivered. Similarly, where the ship-owner delivers the 
goods to the consignee short of the port of destination, he can only 
claim freight proportionate to the amount of the voyage actually 
completed. However, in order to justify a claim for pro rata freight 
there must be such a voluntary acceptance of the goods by the 
owner, at a port short of their final destination, as to raise a fair 
inference that the further carrying of the goods was intentionally 
dispensed with by their owner. 

An extra percentage is frequently arranged to be paid oyer and 
above the ag r eed freight known as the hat money or primage . This 
formerly went to the master as consideration for extra care to be 
taken on the goods. In strict law, it is the master’s remuneration 
which he can recover from the ship-owner. The practice now is that 
the ship-owners, at the time of engaging a master’s services, take an 
agreement from him in which the latter agrees to forego his primage 
in consideration of the payment of a regular salary. In some charter 
parties it is expressly stipulated that in case of the loss of the ship, 
only a certain portion of the agreed freight would be payable. This 
clause would then hold good. 

It must also be noted that the ship-owner has a lien in law on the 
goods he carries for the freight due on them and, therefore, he can 
refuse to deliver the cargo till the freight due is paid. In a case of 
advanced freight, however, or in a case of dead freight, or demurrage, 
there is no lien in law and special clauses are generally inserted in the 
charter-parties to enable the ship-owner to acquire such a lien. Such 
a clause is called the “ lien clause ” of the charter-party. In the absence 
of such a clause it has been held that it is the cargo which is liable 
to pay the freight by the general law, and therefore the merchants 
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who have shipped their goods on chartered ships are not responsible 

or any more ireight than that covered by their own goods. In the 

case of Paul v. Birch (1743)’ Paul hired his ship to one Birch at 

£ 48 per month. Birch took cargo of different merchants at £ 9 a ton 

for carriage. Birch then turned bankrupt. Paul sued the merchants to 

pay him the full hire due. It was decided that he could recover no 

more than what the merchants had engaged to pay for their respective 
goods. His Lordship said — 

‘‘A Person who lets out a ship to hire, ought to take care that the hirer is a 
substantial man. .t is his business to look to this; and if the persons who hire are 

c ° m P etent - ‘he master must suffer for his neglect. Whatever hardship there- 

ma f be ° D ‘ he ° ne haQd '° the pcrson who lets out t0 hire, the hardship 
much greater on the other side; and what gives additional weight to the 

merchant s case is the great convenience this gives to trade in general.” 

There is no common law lien for freight payable i,i advance. 

(8) & (9) Cargo Etc.: Clauses are also to be found in a charter- 
party to the effect that the charterer should ship lawful merchandtse 
and mentioning those who are to pay the working expenses of the 
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be shipped. This may be stated in a general form such as “cotton 

seed and wheat”. The cargo has to be as near to the description as 
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As per Section 32 of the Indian Mercantile Shipping Act— 
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made penal. It may, however, be added that in the case of a chartered 
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can be loaded without the consent of the ship-owner, as t he s h,o 
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(10) Excepted Perils: All charter-parties contain a clause by 

which ihe ship-owner exempts hmself Jrcm lubiliiy arising from a 
particular set of perils, viz:—( 1) Act <f God. This means some unfore¬ 
seen peril or accident which is not the result of any human agency 
and which no human agency could have reasonably foreseen or 
prevented; e . g. ship struck down by lightning, etc. (2) “ King’s 
enemies , restraint oj princes, rulers and people. Enemies 99 here mean 
foreign enemies of the king and not traitors. “ Restraint 99 here means 
embargo, blockades, etc., levied by any lawful authority which 
interrupt the voyage and may include seizure of the ship, or cargo, 
by our Government, or even by friendly states not at war with us. 
It may happen that on the outbreak of war between two states friendly 
to us, an embargo is declared by one or both of them of each other s 
ports and it would be useless to send a ship to such a port. (3) t'erils 
of ihe sea. These mean ordinary accidents and dangers of a sea 
voyage which are not brought about by negligence of the captain, 
such as collisions, heavy storm bringing seawater in the ship, etc. 
(4) Barratry of master and crew , pirates , etc . In former days when no 
regular postal or telegraph service existed and when the world was 
not properly mapped, the master and crew often resorted to frauds 
of various t)pes such as selling the goods, abandoning the ship and 
absconding, etc. In fact “banairy” means in law all frauds knowingly 
committed by the captain with the intention of benefitting himself 
at the expense of his owners, and where the master deliberately 
violated his duty to his employer, n mere negligence or inadvertence 
would not fall under this heading . Pirates, too, have disappeared 
nowadays except on the coast of China, but robbery by them on the 
sea is generally treated in charter-parties as an exempted peril. This 
term is also held now to include rioters who attack the ship at shore. 
It may be added here, that ihe charterer can and does always protect 
himself against these risks , by taking out a marine insurance policy with 

proper stipulations . 

Of course, at Common law , the ship-owner is not liable for any 
loss or damage arising through the act of God, or through any act 
on the part of the King’s enemies or through any inherent defects 
in the goods. In spite of this, the charter-party contains stipulations 
excluding the liability of ship-owners on those grounds. We have 
also considered at some length the meaning of the expression “perils 
of the sea" in the Chapter on Marine Insurance, and thus need not 
deal with this point further. The exact wording of the clause as 
appearing in the charter-parties generally is as follows— 
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under the heading of demurrage. This is strictly speaking a charge 
as liquidated damages for delay over and above lay days. This claim 
arises from a clause generally inserted in a charter-party or in a bill 
of lading. In the latter case it is to be found in the form of a margi¬ 
nal clause. A person claiming and receiving the goods under the bill 
of lading is answerable for this payment. The rule laid down in this 
connection by Lord Teterdon is recognized as fixed law on this point 
viz .— 

“Where the time is expressly ascertained and limited by the terms of the 
contract, the merchant will be liable to an action for damages, if the thing be not 
done within the time although this may not be attributable to any fault or omission 
on his pan; for he has engaged that it shall be done”. 

The “lay days’ 1 commence to run from the moment of time the 
charterer has had notice of the ship’s arrival and readiness to take 
or discharge cargo. “Days” may be “running” or “working”. If 
they are not expressed to be “working days” they are to be taken to 
mean “running da>s” unless the custom of a particular port giver 
some other meaning to those expressions as in the case of the Thames 
river custom dealt with above. It has also been held that the char¬ 
terer cannot set off time saved at the port of discharge against demur¬ 
rage incurred at the port of loading. The charter party usually states 
the number of “lay days” allowed for loading and unloading the 
cargo and also lays down the sum per day payable in case of delay 
exceeding the “lay days” allowed. If the “lay days” are named but 
the charge for demurrage is net specifically stated, the ship-owner 
can, notwithstanding, claim damages for the delay. 

Bills of Lading 

We have seen that a bill of lading is an indispensable complement 
of the charter-party where one is drawn out, but in the absence of a 
charter-party the bill of lading, besides forming an acknowledgment 
of the shipment of goods, also embraces the agreement of carriage* 
When it is signed by master , as is usually the case, he does so as the 
agent of the ship-owner. In the case of a general ship, charter-parties 
are not drawn out and the agreement of carriage is printed on the 
bill of lading itself, the conditions and terms of which correspond 
with those we have dealt with above in the case of charter-parties. 
There are a few peculiarities, however, with which we shall now 
deal. A bill of lading is held to be a good evidence of a contract of 
carriage in the case of a genera] ship. 
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As to the goods delivered, the captain may state either "delivered 
n good order and condition ” or "weight, contents and value unknown". 

in the former case the captain is bound to deliver the goods in the 
same good condition as they were at the time of loading, the usual 
depreciation on the voyage being expected; the document in such 
cases would be known as a "dean" bill of lading. When goods are to 
e carried partly by sea and partly by land, and if the sh.p-o*ner 
charges a rate which covers the charge both for transit by sea and 
land then the bill ot lading is called a through bill of lading. 

The peculiarity of a bill or lading is that it is a document of title 
to the goods and in case the goods are made deliverable to the 

thlZZ 3 part,cuIar persc>n or ^ his "order" or "assigns", 

he bill of lading can be transferred by the origmal holder to anyone 
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different parties. In such cases the first transferee gets the best right 
at law. As far as the matter is concerned, if he bona fide hands over 
the goods to any one of these holders, he is free from responsibility 
to the person who happens to claim a prior nght, because the bills 
of lading provide for this contingency by a clause usually inserted in 
them, layiDg down that as soon as one of these documents is accom¬ 
plished the others stand void. 

The ground on which this is done is well explained by Earl Sel- 
borne— 

It is for the benefit of the shipper that the right to take delivery of the good 
is made assignable, and it is for the benefit and security of the ship-owner that 
when several bills of lading, all of the same tenor or date are given as to the same 
goods, it is provided that “ihe one of these bills being accomplished, the others 
are to s*and void’. It would be neither reasonable nor equitable, nor in accordance 
with ihe t^rms of such a contract, that an assignment of which the ship-owner has 
no notice, should a bona fide delivery under one of the bills of lading, produced to 
him by person named on the face of it, as entitled to delivery in the absence of 
assignment from being a discharge to the ship-owner. Earl Selborne 

Charter-Party different from a Bill of Lading 

If the terms in a charter-party differ from those in a bill of 
lading issued by the charterer those in the charter-party would pre¬ 
vail, unless it has been expressly agreed to substitute the contract 
contained in the bill of lading for the contract in the charter-party. 

General Ship 

A contract for conveyance of merchandise of a general ship is 
defined in Abbot on Shipping as follows:— 

A contract “by which the masters and owners of a ship detained on a parti¬ 
cular voyage, engage separately with var ojs merchants unconnected with each 
other, to convey their respective goods to the place of the ship’s destination This 
contract, although usually made personally with the master, and not with the 
owners, is considered in law to be made with them also and that both he and they 

are separately bound to the performance of it . 

“It would be noticed here that the captain is also personally responsible for 
the p-rformance of the contract. The captain, no doubt, acts and signs such con¬ 
tracts on behalf of his masters who aie principals, but the reasoi why he is made 
personally responsible is that “the law will not compel the merchant to seek after 
the owners and sue them, although it gives him the power to do so; but .eaves him 
a twofold remedy against the one or the other.” - Abbot on Shipping 

The bill of lading was defined by Mr. Justice Shee as 

“The written acknowledgement of the master that he has received the goods 
from the shipper to be conveyed, on the terms therein expressed, to their destina¬ 
tion and there delivers! to tbs parties by him designated. The master, therefore. 


H 
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b “ “ rerul " 0t *« si * n bi,,s of ,3 0'"8. nntil the goods are actually delivered 

with the fact.” PCrmit ,nSer, '° n ° f S,a,emCnts in ,he bl11 of lading at variance 

— Justice Shee 

We have seen that where a charter-party is not made out, ih» bill 

hi"! ,/,tf f0J,,rart o/ carriage. Here, however, it should 

be added that unless the captain has received the goods there cannot be 

a contract in the case of a bill of lading; because the captain, at law 

has no authority to make a contract of carriage to bind the ship! 

owner except t n the case of the goods received by him to be carried 
It may, however, be noted that many judges have treated bills of 
lading with printed terms and conditions of the contract of carriage 
as if they were independent contracts. Lord Bramwell however 

Tn J ,r t r 0t r i u d J S , CriP c i0n - AcCOrdin ^ His Lordship, the statement* 
id the English Bills of Lading Act, 1855, which refers to the contract 

as the contract contained in the bill of lading" is erroneous, because 

His Lordship’s idea seems to have been that there is no such contract 

contained in the instrument, and that all it presents is a receipt for 

the goods which also states “the terms on which they were delivered 

to and received by, the ship and, therefore, forms excellent evidence 

r^^ bUtitisDOtaCon ‘ raCt - Thishas b ^n made before 
the bill of lading was given”. 

According to Lord Esher— 

uponTwi‘ofTdinl 71' ° f Lad!ng t Act (En8,Ish > show ‘hat the legislature looked 
upon a bin of lading as containing the terms of contract”. 

varJnc H h ° rt - COnC,U i° n ° ne ca " arrive at after going through the 

v nous decisions on tins point, seems to be that whether a bill of 

nt is in itself a contract cr not, it is undoubtedly a valid document 
fencing the terms and conditions printed on it, and therefore, serves 
the same purpose as a written contract would have done. 

Marked and Numbered 

The shipper has to make and consecutively number all his mckaees 
He has to select a distinctive mark by which his goods are to b- d 
tmguished from those of others, and these maks and nunbers are to 

tL bi nln 7 mC 7' n ° f '' W m of!adin S- There is also a clause in 

would not be responsible for the l 0 sT sh, P-° w ^r 

Loss by Prolongation of Voyage 

-a'.sisrr.r.rs; 
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spoiled. A special clause in hills of lading always exe 
owners from such a risk, 


ii 


pts the ship- 


Salvage 

It often happens that the ship or its cargo may have to take the 
assistance of some other ship in case of accidents, breakdown etc. 
7 he owner if the ship which renders this assistance is entitled to be 
n numerated for his trouble. Such remuneration is called “salvage”. 
This salvage would have to be borne by the cargo-owner if the assis • 
tance was rendered with a view to save the cargo . //, both the ship and 
cargo were assisted , the ship-owner as well as the cargo owner should 
contribute. In case all or any of these were insured, the insurance 
company or the underwriters would make good the loss. 

The salver can claim his salvage only in those cases where assis¬ 
tance has proved to be beneficial , in which case he also acquires a Urn 
for his salvage on the property salved. 


“Through” Bill of Lading 

The goods on some occasions have to be carried partly across 
the sea and partly by land, and the ship owner generally charges a 
rate which covers the charge both for the transit by sea and land. In such 
cases he issues what is called a “through” bill of lading. 

The Master of the Ship 

The master of a ship represents the ship-owner as his agent for 
various purposes. He signs the bills of lading as the owner’s agent 
except where the ship is chartered and the charterer puts the ship as 
a general ship, when the master may sign the bill of lading as the char¬ 
terer’s agent. His duties include the care of the ship entrusted to his 
charge, navigating it in proper manner and starting on the voyage 
as per instructions. He is empowered to do all that is usual and 
necessary in the usual course of the employment of the ship. He 
must deliver the cargo at its destination in proper condition and to 
the proper party. He can deviate from his ordinary course when he 
thinks deviation necessary in order to save the ship from peril. If he 
cannot proceed on the voyage for good reasons he has also the power 
to tranship the goods to some other steamer. He may also, when 
absolutely necessary, enter into a salvage agreement on behalf of the 
ship-owner as well as the cargo-owner. 

He can make contracts and give warranties in the course of bis 
usual employment which would be binding on the owner, though 
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ihe master himself Is personalty liable on such contracts and the party 
can sue both of them . r 7 

Hypothecation 

When the master needs money for the necessary purposes of the 

e may raise ,l b y hypothecation if he cannot communicate 
> h the owner or procure money by any other means. Hypotheca- 
tion has been defined by p otheir as “a right which a creditor has in 

to be ,nM° Pe r y u° f hiS debt0r> in Virtue of which hc ma y cause it 

Hvnnth^ and » i hC PnCC ap P r °P nated in Payment of his debt”. 
Hypothecation differs from a mortgage, in that there is no conveyance 

P ^ erty a PP ro P r 'ated for payment of the debt or loan and 

the^property^ 110 that tbeFe ,S 00 actuaI or constructive delivery of 

Bottomry Bond 

car£ 0 W whi!h e h maSter 18 in . U ' rgentneed of money In the Interests of the 
go, which he cannot raise in the owner’s credit and is unable to 

ZTIZZ " e baS ,b ' pow " “ **« = bontTkoowo 

•bat,on, b ? ttomry bond b v which he pledges or hypothecates the 

person advancing money. The advance is at a hazard and 2 
has a maritime Hen on the ship itself. dcr 

ZZTJIIZJ’T is T <***» » 

»h ich he gives a aiooad or "'««■ ™P*l r » for 

Z ZZ ffZZTJur ZZ Z‘ °’ er " b ‘ ’ZZZe 

be completed, ot has to be abandoo'ed "eithe^ 1 *' ' h ' Sa " e can ° o1 

cannot con,,ol, 'V’"?,. 10 ??' 

IS totally lost, the bond becomes void- but if a na l og the sb 'P 
antonn, of , he bond ean be recovered “ SaV ' d ,he 

“Respondentia 9 ’ 

^JZZ7JZZZZ\Z ,eeu,i,v f * -*•—*"« 

issssih,, S case also>,he cap,ata —• 
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!n the first instance try to communicate with the cargo-owner, and 
this money should have been borrowed exclusively for the benefit of 
the cargo . 

In extreme cases, specially where the goods are damaged, the 
master may sell them; but here too he must, wherever possible, 
obtain the consent of the cargo-owner. Where the master cannot 
raise the necessary money to enable him to proceed with the voyage, 
either on the credit of the ship-owner, or on his own credit, or is 
unable to communicate with the owner, he may sell a part of the 
cargo in order to be able to carry the rest to its destination. The 
master can “ jettison 99 or throw overboa r d a part of the cargo in order 
to save the rest . The cargo-owners , in such cases, are generally entitled 
to an average contribution. The master must keep official records and 
is also responsible for any fraudulent conduct on his own part when 
such conduct affects the interest of the owners. 


Master’s Right of Transhipment or Sale 

In cases where the master finds that by reason of the damage 
done to the ship he cannot proceed with the voyage without much 
loss of time he has the liberty to secure another ship to carry the 
cargo. Where the cargo is of a perishable nature and consequently 
transhipment cannot be effected and if there is no time to consult 
the cargo-owner, the captain can sell the goods at the best available 
price. This power should be exercised with due caution and only as 
a last resort. 

Master’s duty to take care of the Goods 
According to Mr. Justice Wills — 

“It is duty imposed upon the master, as representing the ship-owner, to take 
reasonable care of the goods entrusted to him, not merely in doing what is neces¬ 
sary to preserve them on hoard the ship during the ordinary incidents of the 
voyage, but al o in taking reasonable measures to check and arrest the loss, des¬ 
truction, or deterioration, or by reason of accidents, for the necessary effects o 

which there is, by reason of exception in the bill of lading, no original liability . 

— Justice trills 


SUMMARY 


Types of Carriers 

(1) Private carriers 

(2) Common carriers 



Common Carriers A Carriage of Goods By Land, Atr A Sea 


4.19 


Doties and Liabilities 

Private carrier 

1. Governed by the Contract 
Act 


I 


2 . 

3. 

4. 

5. 


Liable as a bailee 
Can pick and choose his 

customer 

May or may not receive 

compensation 

Casual carrier 


2 . 

3. 

4. 


Common carrier 

Governed by the Common Law 
of England as modified by tho 
Carriers Act, 1865 
Liable as an insurer 

Must carry for all indiscrimi¬ 
nately 

Is paid for his services 


5. Regular public carrier 


CARRIAGE BY RAIL 

for a " ima,s a ° d *°° d " “” d " 

Risk Notes 

(1) Owner’s Risk Rate-Liability is that of a bailee 

(2) Railway R.sk Rate-Liability is that of a common carrier 

CARRIAGE BY AIR 

Warsaw*Con vention'^f T920 .^^ 1934 Wh,Ch ado P ted ‘he 

Liability of Carrier: In the case of— 

0) Passengers—limited to 125.000 francs. 

SlSgVa'm H ‘ s ‘ and 0,ll ' r sood.- limited to 250 franc, per 

(3) Good, in charge of pa„enger-Jin,i,ed to 5,000 franc, per pas,. 

Documents of Carriage 


( 1 ) 

( 2 ) 

(3) 


Passenger ticket-for passengers. 

uggage ticket—for registered luggage 
Air consignment note—for goods * 

CARRIAGE by sea 


Sea*Act^*l925. a: B "' S ° f Ladi ” 8 18 «. »■« Carrier of Good, by 

V O u: a d 0, o? f , a e??? h, “''".‘ ".«—»« 

Freight IS the consideration for the carriage of goods"** ‘ D m0ney ‘ 

r C pr y tai " 8 “ f C *"- 8 ' * sea ' 

(2) Bill of Lading 
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Charter Party 

1. An agreement for the hire of 
a ship or a part of it. 

2. Not an acknowledgment of 
receipt of goods on board. 

3. Not a document of title. 

4. No resemblance to a negoti¬ 
able instrument. 


Bill of Lading 

1. An agreement for the car¬ 
riage of goods by sea when 
there is no charter party. 

2. An acknowledgment of the 
receipts of goods on board. 

3. A document of title. 

4. A quasi-negotiable instru¬ 
ment. 


Types of Freight 

(1) Simple freight 

(2) Advance freight 

(3) Dead freight 

(4) Lump freight 

(5) Back freight 

(6) Time freight 

(7) Freight pro rata 

Methods of Borrowing Hypothecation 

(1) Bottomry Bond—ship, freight and cargo are charged 

(2) Respondentia—cargo alone is charged. 


QUESTIONS 


1. 'The rule of common law is that a common carrier is an insurer ofthe 
safety of the goods entrusted to him, and is therefore liable for any loss or damage, 
whether caused by his negligence or not’. Comment. State the exceptions to t e 

rule 


2. M , who was R's agent, delivered at Kota 10 bales of cotton to the ota 

Transport Co., a common carrier, to be carried to Mangrol and delivered there o 
R. The cotton was carried in a gas plant truck and while in transit the truck caug 
fire and the cotton was totally destroyed. R sued the transport company or 
payment of the value of the undelivered cotton. In defence, the transport company 
pleaded that D , who had brought the cotton to them for carriage, had, when wd * 

ned of ihe risk, agreed that the cotton be taken at his risk and responsi i iy- 

had no authority from R to do so. The transport company also pleaded the absence 
of privity of contract between them and R. Decide and state the law in support ot 

your decision. 


3. Distinguish a Charter-party from a Bill of Lading. By a Bill of Lading 
goods are shipped by A deliverable to B or assigns. Freight s payable on deliv y. 

The Bill of Lading is negotiated for value by endorsement an. I delivery with 

intention of passing the property in the goods, and so comes in the hands o • 
Is B or E liable for the freight? Can E recover against the shipowner if the g 

are lost on the voyage? 
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,? tate the im P° r,ance of the clause relating to (I) Seaworthiness and 
( ) eghgence, in a Charter Party. What is meant by “Deviation” on the part of 
ship and how does it affect the liability of an underwriter? 5 f 

Lading. Exp,ain ~ Dead freight; L& y da y s ; Salvage; General Average; Clean Bill of 

d *\. E ff Pla ' n ! bC CffeCt ° f the .“ exce P‘ed perils” clause in a charter party. How 

from h■ 3 301 ,hC pro,ectlon 81ven to the shipowner by this clause, if he deviates 
his course, and in what cases is such deviation allowed? 

Bin I'r rt SeH l COnsigns goods to B of the value of Rs 12,000. B assigns the 

ding for these goods to C to secure a sum of Rs 5,000 due from him to r 
upon a general balance of account. B becomes insolvent.Thas not LeiTei iS 
woe price of the goods. Is A entitled to stop goods in transit? 

8. State the circumstances under which the 

,he *ir?" “ * c “" cr - p-** •». 

lities of a shipowner. P 310 Wlth a short note on the Present-day liabi- 



Chapter 22 


MORTGAGES AND 

CHARGES 


MORTGAGES 

The transfer of Property Act, 1882 deals with mortgages of ’ 
immovable property. References in this chapter to sections will 
therefore be to the sections of that Act unless otherwise stated. 


Definition of Mortgage 


A mortgage is the transfer of an interest in specific immovable 
property for the purpose of securing the payment of money advanced 
or to be advanced by way of loan, an existing or future debt, or the 
performance of an engagement which may give rise to a pecuniary 
liability. The transferor is called a mortgagor and the transferee a 
mortgagee. The principal money and interest of which payment is 
secured for the time being are called the mortgage-money and the 
instrument (if any) by which the transfer is effected is called the 
mortgage deed [S.58(a)]. No particular form of words is accessary to 
create a mortgagee. 


Essentials of a Valid Mortgage 


The essentials of a valid mortgage are- 

(1) There must be a transfer. 

(2) The transfer must be of an interest. 
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In a mortgage the whole of the interest of the mortgagor does 

°a°ie P Th e ‘ 0 h e "7' 8a8 ' e ’ f0r if 11 did . tbe transaction would be a 

" g ^ of ow "' rshi P remain with the mortgagor in addition 

mortgagor, su( * has (he rjght ^ ^ ^ ^ 

course, m such a sale, the purchaser would take the property s/bject 

may crea,ed in several foms (as 
shin nf rh ry torm of mortgage the mortgagor retains his owner- 
shtp of the property mortgaged. Before the contractual date for r ’e 

payment haa etapsed be has a legal interest in the^ec“ma«er 

rieht da " for re Paytnent has elapsed, he has a legal 

right of redemption given by Section 60. Thus the whole offh« 

!he e mortgagL em0r8a8 ° r *“ the P ro P ert * mortgaged never passes to 
petty® ^ in ‘"' S ‘ lraDsftrred <* ■" specific immovable pro- 

■berJetfe'm'o,^ 

m ° r,ga80r ’ ,he tra ” af "»' a “ d a mort- 


petent “'of LT' 8 ^ A -«« ««* bco- 

can be a mortgagee and a ‘ 8 “'T'^ A mi °°' 

the mortgage money a mortgage cOT°be enf wbole of 

behalf.' g g Can be enf orced by him or on his 


debt. 


(5) The purpose or object of such transfer must be secure a 


balance of a current or antonin^ ^ ° nty a specific sum but the 
specified maximum. 8 a “° U, “ b0 ‘»«« '*» Pashes npto a 


Classification of Mortgage 


of mI«ga T ge a s- fer ° f Pr ° Perty AC ‘ eDUmerates «» following six kinds 


(1) Simple mortgage. 

(2) Mortgage by conditional sale. 

(3) Usutructuary mortgage. 

(4) English mortgage. 

' * a * haVa V - 1*917] 40 Mad. 308[F.B.] 


444 


Mortgages & Charges 

(5) Mortgage by deposit of title deeds or Equitable mortgage. 

(6) Anomalous mortgage. 

Simple Mortgage 

A simple mortgage is a transaction whereby, without delivering 
possession of the mortgaged property, the mortgagor binds himself 
personally to pay the mortgage-money and agrees, expressly or 
impliedly, that in the event of his failing to pay according to his 
contract, the mortgagee shall have a right to cause the mortgaged 
property to be sold and the proceeds of sale to be applied, so far as 
may be necessary, in payment of the mortgage-money [S.58(b)]. 

The essentials oj a simple mortgage are — 

(1) A personal obligation on the part of the mortgagor to pay the 
mortgage-money. The personal obligation may be express or implied. 
Where there is no express obligation, the acceptance of a loan 
implies a promise to pay." 

(2) The transfer to the mortgagee expressly or impliedly of the 
right “to cause the property to be sold” in the event of the mortga¬ 
gor failing to pay according to the contract. The sale must be through 
the intervention of the Court and this is indicated by the use of the 
words “cause the mortgaged property to be sold.” 8 Thus in order to 
exercise his right of sale a simple mortgagee has to obtain first a 
decree in a mortgage unit. He cannot sell the property himself 
without obtaining such a decree. Thus in a simple mortgage there is 
a two-fold security for the debt — 

s 

(1) the personal obligation of the mortgagor, and 

(2) the property. 

In a simple mortgage the mortgagee is not put in possession of 
the property. A simple mortgage, therefore always requires to be 
registered whatever the amount of the principal money secured “A 
simple mortgage corresponds to the hypothecation of the Roman Law 
and the systems founded upon it. In a pure simple mortgage the 
mortgage is not put into possession of the property pledged (sic) to 
him. He has not, therefore, the right to satisfy the debt out of the 
rents and profits, nor can he acquire the absolute ownership of the 
estate by foreclosure. To borrow the language of English Law, a 
simple mortgage is in the nature of an equitable charge . 

* Sutton v. Sutton; [1882] 22 Ch. D. 511, 515 C-A; Yeshwant v. Vithal, 

[1897] 21, Bom. 267, 270 

» Krishanlal v. Ganga Ram, [1891] 13 All. 28 

* Ghose’s “The Law of Mortgage in India”, Tagore Law Lectures, 5th Ed., 
Vol. I. p. 81 
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In a simple mortgage when the mortgagor sells the property the 
vendor takes the property subject to the mortgage but not subject to 
the personal obligation ol the mortgagor because such personal 
obligation being the burden of a contract cannot be assigned without 
the consent of the mortgagee. Thus, if A" executes a simple mortgage 
in favour of Y and then sells the property to Z and Y files a 
mortgage suit and obtains a decree but in execution of such decree 

does not realise the whole amount on the debt, he can recover the 
balance only from X and not from Z. 

Mortgage by Conditional Sale 


A mortgage by conditional sale is a transaction whereby the 
mortgagor ostensibly sells the mortgaged property on condition that— 

(1) on default of payment of the mortgage-money on a certain 
date the sale shall become absolute, or 

(2) on such payment being made the sale shall become void, or 

(3) on such payment being made the buyer shall transfer the 
property to the seller. 


The transaction is not to be deemed to be a mortgage unless the 

condition is embodied in the document which effects or purports to 
effect the sale [S. 58 (c) ]. ** 

The essentials oj a mortgage by conditional sale are— 

(1) It is an ostensible sale and not a real sale. 

(2) Such ostensible sale is subject to a condition. 

(3) In default of payment the ostensible sale ripens into a real 

S^lCt 


. th 4) °? payment the m 0 rt S a S ee has to re-transfer the property 
to the mortgagor. p 

in th ThC mortg . a8 ° r does not undertake any personal liability 
as id the case of a simple mortgage. ^ 

(6) It is a non-possessory mortgage, i.e. the possession of the 

property mortgaged is not delivered to the mortgagee. h 

(7) The condition must be embodied in the verv clm» 

which effects or purport, to effect the sal “ V d0C, "” ra ' 

,8) T , he r ' med J' of a mortgagee by condittooal sale is bv fore 
closure only and not by sale. oy fore ‘ 


ng the 


The mortgagee ha s to rest content onh with foreclosi 

ic::: * 

tft. mortgagor in case thVtnor, “e°d t^STJSSST " 
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On breach of the condition of payment within the stipulated 
period the contract exhausts itself and the transaction is closed and 
becomes one of sale to be enforced by foreclosure. A mortgagee 
cannot, therefore, give up the condition as to sale and treat the 
mortgage as an ordinary one. 5 

Mortgages known in Bengal as Kat-Kobala, in Uttar Pradesh as 
Bye-bil-wafa and in Bombay as Gahan Lahan, are in effect mort¬ 
gages by conditional sale. 

Usufructuary Mortgage 

A usufructuary mortgage is a transaction in which, 

(1) the mortgagor delivers possession or expressly or by impli¬ 
cation binds himself to deliver possession of the mortgaged property 
to the mortgagee, and 

(2) authorises him 

(a) to retain such possession until payment of the mortgage- 
money, and 

(b) to receive the rents and profits accruing from the property or 
any part of such rents and profits and to appropriate the same (i) in 
lieu of interest, or (n) in payment of the mortgage money, or (iii) 
partly in payment of the mortgage money [S. 58(d)]. The mortgagee 
is called an usufructuary mortgagee. 

The essentials of a usujructuary mortgage are— 

(1) It is a possessory mortgage, /. e . the mortgagee is put in 
possession of the mortgaged property. 

It is not essential that the mortgagee should take actual physical 
possession. The mortgagor may continue in possession as the lessee 
of the mortgagee, 6 or the mortgagor may direct the tenants to pay 
rent to the mortgagee. 7 

(2) The mortgagee has right to enjoy the rents and profits until 
that debt is paid. The rents and profits or part of the rents and 
profits may be appropriated in lien of (a) interest, (b) principal or 

(c) principal and interest. In the first case a mortgagee is not re¬ 
quired to keep accounts (See S. 77); in the other two cases an account 

is necessary. 

(3) There is no personal liability on the mortgagor. In a pure 
usufructuary mortgage, the mortgagor does not undertake any per- 

* (Badri v. Besu , A.I.R. 1933 Lah, 174). 

• Feroze Khan (1933) 60 I.A. 273 

7 Venkataraman v. Varahaliah A.I.R. 1932 ad. 768 
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sonal liability. A personal covenant is, however, often included in 

order to give a personal remedy against the mortgagor. The mortgage 

then, strictly speaking, is not a usufructuary mortgage but an 
anomalous mortgage. 

(4) There is no time limit fixed; the mortgagee remains in posses¬ 
sion until the debt is repaid. 

(5) The remedy of a usufructuary mortgagee is to continue in 
possession and enjoyment until the debt is repaid. A usufructuary 
mortgagee cannot bring a suit for foreclosure or sale (S. 67). If, 
however, the mortgagor fails to bring a suit for redemption within 60 
years, the mortgagee becomes the absolute owner of the property. 
In Bengal a usufructuary mortgage is known as Khai Khalasi, and in 
Madras as Bhogyam or Bhogya Bandhaka or Swadina Adamanum. 

English Mortgage 


An English mortgage is a transaction in which the mortgagor 
binds himself to repay the mortgage-money on a certain date and 
transfers the mortgaged property absomtely to the mortgagee but 
subject to a proviso that he will re-transfer it to the mortgagor upon 
payment of the mortgage-money as agreed [S. 58(e)]. 

The essentials of an English mortgage are_ 


II 


(1) The mortgagor 
oney on a certain day, 


pay. 


should bind himself to repay the mortgage 
i.e., there should be a personal covenant to 


(2) The property mortgaged should be transferred absolutely to 
the mortgagee. 


ort- 


(3) Such transfer should be subject to a proviso that the 
gagee would re-transfer the property to the mortgagor upon the 
mortgagor making payment of the mortgage-money as agreed 


Even though the words used in the section are “transfers the 
mortgaged property absolutely to the mortgagee”, it does not follow 
hat all the right, title and interest of the mortgagor is transferred 
to the mortgagee. What is meant is that such a mortgage would be 
absolute were it not for the proviso for transfer/ 


English Mortgage and Simple Mortgage 


(I) In both there is a personal covenant to pay 
the mortgagor. 


on the part of 


8 Ram Kinkar v. Satya Charan, 41 Bom. L.R. 672 P.C. 
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(2) The remedy by foreclosure is not available in both. 

(3) In an English mortgage the mortgagee being in the nature of 
an owner of the property has the right to enter into immediate 
possession. In a simple mortgage there is no such implication of 
ownership and no right to take possession. 

(4) Though the remedy of both is sale, an English mortgagee 
has a right under certain circumstances to sell without the interven¬ 
tion of the Court, A simple mortgagee never has that right. 

English Mortgage and Mortgage by Conditional Sale 

(1) In an English mortgage there is personal covenant to pay on 
the part of the mortgagor. There is no such personal covenant in a 
mortgage by conditional sale. 

(2) In an English mortgage the mortgagee is entitled to enter 
into immediate possession of the property mortgaged. A mortgagee 
by conditional sale has no right to enter into possession. 

(3) The remedy of an English mortgagee is by sale. The remedy 
of a mortgagee by conditional sale is by foreclosure. 

4 

Mortgage by Deposit of Title-Deeds 

When a person delivers in the towns of Bombay, Calcutta and 
Madras and in other towns as may be specified by the State Govern¬ 
ment by notification in the official Gazette in this behalf, to a 
creditor or his agent documents of title to immovable property, with 
intent to create a security thereon, the transaction is called a mort¬ 
gage by deposit of title-deeds [S. 58(f)]. Thus such a transaction 
creates a mortgage in favour of the creditor in respect of the pro¬ 
perty to which the title-deeds relate. 

In English Law a mortgage by deposit of title-deeds is called in 
equitable mortgage. As Lord Cairns observed in Shaw v. Foster , 
(1872) L.R., 5 H.I. 321, 340, “It is a well-established rule of equity 
that a deposit of documents of title without more, without writing, 
without word of mouth, will create in equity a charge upon the 
property referred to”. There are, however, certain important points 
of difference between theEoglish and the Indian law. In English law 
only an equitable security is created so that the equitable mortgage 
creates only a personal right against the mortgagor and is unenforce¬ 
able against a bona fide purchaser for value of the legal estate with¬ 
out notice of the creation of the equitable estate. In India there is 
no distinction between an equitable and a legal estate and thus in 


449 


Mortgages & Charges 

India a mortgage by deposit of title-deeds gives rise to a right in rent 
i e., the property itself available against the whole world so that it 
cannot be defeated by a bona fide purchaser. 

The essentials of a mortgage by deposit of title-deeds are - 

(1) A debt. 

(2) Delivery of the title-deeds to the creditor or his agent. 

(3) An intention to create a security on the debt. 

Delivery means delivery of actual possessions, and if it is to the 
mortgagee’s agent it must be to him qua agent. The property may be 
situated outside the specified towns, 9 but the delivery must take 
place within the limits of one of those towns. All the title-deeds of 
the property need not be deposited. It is sufficient if those actually 
deposited constitute material evidence of the mortgagor’s title. 

The effect of a mortgage by deposit of title deeds is that as there 
is no difference between an equitable and a legal mortgage in India, 
a mortgage by deposit of title-deeds prevails against a subsequent.’ 
registered mortgage of the same property. Thus an intended mort¬ 
gagee should for his own safety call for the title-deeds and not only 
rely on the records of the Registration office. An equitable mort¬ 
gage creates a right in rem and not a right in person.™ and is not 

liable to be defeated by a subsequent purchaser for value without 
notice. 

The remedy of the equitable mortgagee is a decree for sale where¬ 
as the mortgagor’s remedy is a suit for redemption. He cannot bring 
an action in detenue to recover the title-deeds. 

Anomalous Mortgage 

A mortgage which is not a simple mortgage, a mortgage by con¬ 
ditional sale, an usufructuary mortgage, an English mortgage or a 

mortgage by deposit of title-deeds is called an anomalous mortgage 
[S.58(g)]. 6 6 

An anomalous mortgage is, like other types of mortgage a 
transfer of an interest in specific immovable property for the pur¬ 
pose of securing the payment of debts, present or future, or for the 
per ormance of an obligation which may result in pecuniary liability. 

It is however, a type of mortgage other than those which are defined 
m the section. Such a mortgage would include a transaction formed 
b ythe combin ation of a simple and an usufructuary mortgage 

’ Bohram v. Sorabji 39 Bom. 372. * 
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namely, a simple mortgage usufructuary or by the combination 
of a mortgage by conditional sale and an usufructuary mortgage 
namely, a mortgage usufructuary by conditional sale. Anomalous 
mortgages take various forms depending on custom, local usage 
or contract. 

Sub* mortgage 

A sub-mortgage is a mortgage of the mortgagee’s interest. As 
a mortgage debt is immovable property a mortgagee may assign his 
interest in the property either absolutely or by way of mortgage. 
Such a transfer requires registration* being a transfer of immovable 
property. A sub-mortgage being a mortgage must also be attested . If 
the sub-mortgagee wishes to bind the original mortgagor,he must give 
notice to him, otherwise if the original mortgagor pays off the mort¬ 
gagee in ignorance of the sub-mortgage, the sub-mortgagee will not 
be entitled to hold the mortgagor liable. However, a payment by the 
original mortgagor to his mortgagee after notice of the sub-mortgage 
will not bind the sub-mortgagee. 

Mode of Transfer 

A registered instrument is necessary in the case of a mortgage 
other than a mortgage by deposit of title-deeds, it the principal 
money secured is Rs 100 or upwards. Besides registration, the 
instrument must be signed by the mortgagor and attested by at least 
two witnesses. If the principal money secured is less than Rs 100, a 
mortgage tnay be made either by a registered instrument or by 
delivery of possession. A simple mortgage must always be registered 
as the mortgagor does not part with possesion and the mortgagee 
may be easily deceived if registration were not compulsory. Equi¬ 
table mortgages are exempted from registration in order to facilitate 
the quick despatch of business in the specified commercial towns. II 
should he remembered that a mortgage becomes complete as soon as 
the deed is registered but when registered it takes effect as from the 

date of execution. 

Effect of Non-Registration 

If an instrument which requires registration is not duly attested 
and registered the mortgage is void but (1) the instrument may be 
used to establish a personal covenant to pay and (2) if possession 
has been delivered under it, the doctrine of part-performance may be 
applied. 
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Rights of the Mortgagor 

A mortgagor has the following rights— 

(1) Redemption, that is, atter the principal money has become 
due and on proper payment or tender of the mortgage-money the 
mortgagor is entitled to get back his property and ask for (a) the 
mortgage instrument, title-deeds and aii other documents relating to 
the property, (b) delivery of possession when the mortgagee is in 
possession, and (c) a re-transfer of the property or written acknow¬ 
ledgment of the extinction of the mortgagee’s right (S.60). The right 
to redeem is a natural incident of a mortgage. It is a statutory right 
which cannot be taken away from the mortgagor by any law or 
contract. Similarly there are two other indefeasible rights, namely, 
the right to compel transfer to a third party, and the right to inspect 
documents. A mortgagor may, however, contract himself out of any 
or all the other rights enumerated below. 

The right of redemption is made indefeasible because if the 

right of redemption is taken away a mortgage would cease to be a 

mortgage and become instead an absolute transfer. This is contrary 

to the fundamental rule of law, namely, “once a mortgage always a 

mortgage”. This rule is, however, subject to the statutory limitation 

that the mortgagor must bring bis suit for redemption within three 
years. 10 

%. 

According to the Common Law of England, the mortgagor’s 
right of redemption was lost on failure to exercise it within the time 
specified. The Court of Chancery, however, gave him the equity of 
redemption although he had lost the right of redemption. This dis¬ 
tinction, however, i s not recognised in India where the expressions 
rig t of redemption and equity of redemption are synonymous terms. 

us any stipulation in the contract which interferes with the 
mortgagor s right of redemption is referred to as a clog on the equity 
of redemption and is invalid. In Noakes & Co. v. Rice. 11 Rice mort¬ 
gaged his premises to Noakes & Co. who were brewers, with a 
stipulation that Rice should not sell on the premises either during 
the continuance of the mortgage or afterwards any liquors which not 
prepared by Noakes & Co. It was held that the condition was a clog. 

The right of redemption is an indivisible right and mortgaged 
property cannot be redeemed in part, 

10 [The Limitation Act, 1963] 

11 1902 A.C 24 
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(2) To compel the mortgagee to transfer to third person instead 
of re-transference to the mortgagor (S. 60A). This enables a mort¬ 
gagor to find out a financier when he is in difficulty, and so save 
himself from the hands of the mortgagee. 

Three conditions are, however, necessary for the exercise of this 
right: 

(i) the right of redemption must be subsisting; 

(ii) the right to re-transfer must be made a distinct stipulation 
of the transaction; and 

(iii) the mortgagee must not be in possession of the mortgaged 
property. 

(3) To inspect and make copies of all documents of title which 
are in the mortgagee’s custody or power (S. 60 B ). 

(4) To redeem one of two properties mortgaged to the same 
mortgagee and thereby avoid “consolidation” by the mortgagee of 
two separate mortgages (S. 61). 

“ Consolidation ” refers to the mortgagee’s power to compel the 
mortgagor to redeem all the securities in favour of the same mort¬ 
gagee or to prevent him from redeeming some without redeeming all. * 

(5) To recover possession of the property as well as of the 

mortgage deed and all documents relating thereto in case of a usufruc¬ 
tuary mortgage (S. 62). This right is available only in two cases / 

(a) Where the mortgage money is to be paid out of rent and profits 
of the property this right accrues as soon as such money is paid, and 

(b) where a portion of the mortgage money is to be paid out of 
rents and profit and when the principal sum or balance thereof has 
been paid or tendered or been deposited in Court after it has become 

due. 

(6) To get all accession to the property during the continuance 
of the mortgage: (a) The mortgagee can claim the expense he has 
incurred in acquiring the accession where it is capable of separate 
enjoyment without detriment to the principal property, (b) The 
mortgagee cannot claim any expenses where the accession is not 
capable of separate possession or enjoyment and the accession was 
necessary to preserve the property and was made with his assent. 

The mortgagee can claim such cost but not if the acquisition is 

voluntary (S. 63.) 

(7) To be entitled to all improvements to mortgaged property 
(S. 63A). 
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(8) To get the benefit of the renewal of the lease by the mort¬ 
gagee where the mortgaged property is a lease (S. 64). 

(9) To grant a lease of the mortgaged property where the 
mortgagor was lawfully in possession of the property (S. 65A). 

Liabilities of Mortgagor 

The mortgagor has two types of liabilities: (1) Implied liabilities 
which may be varied by a special contract to the contrary (S. 65). 
Liability for active waste which obligation cannot be removed by a 
contract to the contrary (S. 66). The mortgagor is not liable for per¬ 
missive waste. 

Implied Covenants by the Mortgagor 

The following are the implied contracts by the mortgagor. 

(1) An implied warranty of title, i.e. the mortgagor is deemed to 
contract, that the interest which he professes to transfer exists and 
that he has the power to transfer it. 

(2) An implied covenant to indemnify the mortgagee against all 
expenses for protecting his title, i.e . the mortgagor undertakes to 
defend or enable the mortgagee to defend the mortgagor’s title. 

(3) An implied agreement to pay all public charges during the 
time mortgagor is in possession. 

(4) An implied agreement, in case the mortgaged property is a 
lease that the mortgagor has up to the time of the mortgage paid all 
the rents and performed ad the conditions in the lease and that he 
will continue to do so and in C3<e of default will indemnify the 
mortgagee against all claims arising therefrom. This undertaking 
does not apply in case the mortgagee is in possession 

(5) An implied undertaking that the mortgagor will pay regu¬ 
larly the interests on all prior mortgages from time to time as well as 
the principal money when it becomes due (S. 65). 

The benefit of all the abovementioned implied covenants runs 
with the land but not the burden. Thus the assignee of the mortgagee 
in entitled to such benefits but the burden remains with the mort¬ 
gagor alone and does not pass to a purchaser of the equity of 

redemption. 

Rights of the Mortgagee 

The following are the rights of a mortgagee:— 

1. Right to Foreclosure: Foreclosure is the right of the mort¬ 
gagee to institute a suit for a decree that the mortgagor be absolutely 
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debarred of his right to redeem. The right to foreclose arises only 
when the time fixed for repayment of the mortgage money has 
expired and the mortgagor’s right to redeem has btcome complete 
but he has not exercised it. The right to foreclose unlike the right 
to redeem is subject to a contract to the contrary (S, 67). As the 
reroedv of foreclosure involves a certain amount of hardship on the 
mortgagor, the Indian law allows it only in the case ot a mortgage 
by conditional sale or an anomalous mortgage, where by express 
agreement the parties have stipulated for foreclosure. A suit by a 
mortgagee (1) for foreclosure must be brought within 30 years from 
the time when the money secured by the mortgage becomes due, and 
( 2 ) for possession of immovable property mortgaged within 12 years 
from the time when the mortgagee becomes entitled to possession. 1 * 


2 . Right of Suit for Sale: Instead of a decree for foreclosure 
the mortgagee may bring a suit for sale. 

The distinction between foreclosure and sale is that in the case of 
foreclosure the mortgagor is absolutely debarred of his right of 
redemption and the mortgagee becomes the absolute owner of the 
property. In a sale he obtains the actual value of the property in 
money. The remedies of foreclosure and sale cannot be exercised by 
mortgagees of public wo’ks on grounds of public policy. In such 
cases the proper remedy is to appoint a receiver. 

3. Right to Sne for Mortgage Money: As a general rule a mort¬ 
gagee has no personal remedy against the mortgagor but in the 
following circumstances he may bring a suit for the mortgage 


money — 

(a) When a mortgagor has personally bound himself to repay. 

(b) When the mortgage security is wholly or partially destroyed 
or the security is rendered insufficient and the mortgagor fails to 
make it good after reasonable notice provided such destruction, etc. 
is not due to the fault of the mortgagor or mortgagee e.g. by fire, 
flood, force, vis major , etc. 

(c) When the mortgagee is deprived of his security through 
the wrongful actor default of the mortgagor, for example where 
the mortgagor fails to pay off a prior mortgage or fraudulent y 
conceals from the mortgagee the ex.stence of a pr.or mcumbrance. 

rd \ When the mortgagee is entitled to possession, but the mort- 
gagor fails (i) to deliver possession or (ii) to guard such P^ sess, ° n 
against disturbance by a person claiming a superior title (S. 68). 

** The Limitation Act, 1963. 
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A suit to enforce pa>ment of money secured by a mortgage or 
otherwise charged upon immovable property is to be brought within 
12 years from the time when the money sued becomes due. 13 

4. Right to Sell without Court’s Intervention: In the following 
cases a mortgagee is entitled to sell the mortgaged property without 
the necessity of bringing a suit for sale — 

(a) In the case of an English mortgage, provided neither party 
is a Hindu, Mohammedan or Buddhist. 

(b) If such a power is expressly conferred by the mortgage deed 
and the mortgagee is the Government. 

(c) If such a power is expressly conferred and the mortgaged 
property or any part of it was on the date of the execution of the 
mortgage deed situated within the towns of Madras, Calcutta* 
Bombay and certain oiher specified towns. 

In order to exercise this right, (i) a written notice requiring 
payment oi the mortgage-money has to be served on the mortgagor 
or one of several mortgagors and default should have been made for 
3 months after such service, or (ii) interest amounting to not less 
than Rs 500 should be in arrear for 3 months after it has become 
due. (S. 69). A mortgage having the right to exercise a power of 
sale is entitled to appoint a receiver of the income of the mortgaged 
property. Such receiver is to be appointed by a writing signed by 
the mortgagee or on his behalf (S. 69A). When the power of sale has 
been improperly exercised the purchaser’s title is not affected but the 
aggrieved party can c airn damages from the person exercising such 
power. A sale under this power destroys the equity of redemption 
and transfers an absolute estate to the purchaser. 

5. Right to Spend Money: A mortgagee has the right to spend 
such money as is necessary. 

(a) for the preservation of the mortgaged property from destruc¬ 
tion, forfeiture or sale when the mortgagor has been called upon and 
has failed to take proper and timely steps to preserve the property; 

(b) for supporting the mortgagor’s title to the mortgaged pro¬ 
perty when the mortgagor has been called upon and has failed to 
take proper and timely steps to support his title; 

(c) for making his own title good against the mortgagor; and 

(d) when the mortgaged property is a renewable lease-hold for 
the renewal of the lease (S.72). 


13 The Limitation Act, 1963 
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Unless there is a contract to the contrary the mortgagee may 
add the money so spent by him to the principal money at the same 
rate of interest as is provided in respect of the principal money or, 
where no rate of interest is fixed, at the rate of 9 per cent per annum. 

6. Right to Insure the Property: When the mortgaged property is 
by its nature insurable, the mortgagee has the right to insure and 
keep insured the mortgaged property against the loss or damage by 
fire. The mortgagee is entitled to add the amount of premiums paid 
to the principal money with interest at the same rate as is payable 
on the principal money, or where no rate of interest is fixed, at the 
rate of 9 per cent per annum. The amount of insurance is not to 
exceed the amount specified in this behalf in the mortgage deed or 
where no such amount is specified, two-thirds of the amount required 
in case of total destruction to reinstate the property. 

A mortgagee is not entitled to insure (a) if there is a contract to 
the contrary, or (b) if a necessary insurance is kept up by or on 

behalf of the mottgagor (S.72). 

7. Right to Proceeds of Revenue Sale: Where owing to failure to 
pay arrears of revenue or other charge of a public nature or rent 
due, the mortgaged property or any part thereof or any interest 
therein is sold, the mortgagee is entitled to claim payment of the 
mortgage-money out of any surplus of the sale proceeds remaining 
after payment of the arrears and of all charges and deductions 
directed by law. This section of course applies to a sale free from 
encumbrances as otherwise the mortgagee can enforce his right 
against the property in the hands of the purchaser. The claims of 
the mortgagee prevail in such a case against all other claims except 
those of prior encumbrancers and can be enforced notwithstanding 
that the principal money on the mortgage has not become due (S.73). 

The mortgagee has, however, no right over the proceeds of a 
revenue sale if the failure to pay arrears of revenue, etc., arises from 
his own default. 

8. Right to Compensation on Acquisition 

Where the mortgaged property is compulsory acquired either 
under the Land Acquisition Act, 1894, or any other law, the mort¬ 
gagee is entitled to claim payment of the mortgage money out of the 
amount due to the mortgagor as compensation for such acquisition. 
This claim of the mortgagee prevails against all other claims except 
those of prior encumbrancers and can be enforced notwithstanding 
that the principal momy on the mortgage has not become due (S.73) 
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Priority 

A mortgagor can always create a subsequent mortgage of the 
same property. In such a case what is actually mortgaged to the 
second or other subsequent mortgagee is the mortgagor’s right of 
redemption. In such a case the puisne ( i.e , subsequent) mortgage is 
usually always expressed to be subject to the first or the earlier 
mortgage. The doctrine of priority therefore obviously has no appli¬ 
cation to such a case. The doctrine, however, applies when a mort¬ 
gagor purports to create a subsequent mortgage without the existence 
of the carder mortgage, or, in other words, purports to create two 
or more first mortgages on the same property. In such a case the 
rule of law is qui prior esi tempore poiior est jure (i.e., he who is 

first in time prevails in law). Tnus these successive mortgages would 
take priority in chronological order (S.48). 


Where the earlier mortgage is by a mortgage deed, except where 
the principal money secured is less than Rs 100, the mortgage deed 
is required to be registered. Now the Transfer ot Property Act 
makes registration ot a document reiating to immovable property 

notice of the contents of such document to all parties dealing with 

such property. In such a case the subsequent mortgagee has only to 
thank himself because the law casts on him a duty of searching the 
Registry. Different considerations, however, may arise when the 
earlier mortgage is by deposit of title-deeds and there is therefore no 
mortgage deed which can be registered. In such cases also the rule 
of law is the same subject to certain exceptions. These exceptions are 
dealt with in Sections 78 and 79. 


(!) Section 78 provides that “when through (a) fraud, (b) mis¬ 
representation, or (c) gross neglect of a prior mortgagee, another per¬ 
son has been induced to advance money on the security of the mort¬ 
gaged property, the prior mortgage shall be postponed to the subse¬ 
quent mortgage’’. 


(2) Section 79 provides that “if a mortgage made to secure 
(a) future advances, (b) the performance of an engagement, or (c) the 
balance of a tunning account, expresses the maximum to be secured 
thereby, a subsequent mortgage of the same property shall, if made 
with notice of the prior mortgage, be postponed to the prior mortgage 
in respect of all advances and debits not exceeding the maximum 
though made or adowed with notice of the subsequent mortgage’’. 


The two essential conditions for the application of the rule laid 
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down in Section 79 are (1) the prior mortgage must express the 
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mum amount to be secured, if no maximum is fixed, the mortgage 
will not have priority as to future advances and (2) the subsequent 
mortgagee must have notice of the prior mortgage. 

Marshalling 

In the case of a sale when the owner of two or more properties 
mortgages them to one person and subsequently sells one or more of 
such properties to another person, the purchaser is entitled to have 
the mortgage-debt satisfied out of the property or properties not sold 
to him. Section 81 makes this doctrine of marshalling applicable 
when the subsequent transfer is by way of mortgage and not by way 
of sale. Thus if A mortgages properties X and Y to B and subsequently 
mortgages X to C, C is entitled to have B y s mortgage satisfied out of 
property Y so far as the same will extend and leave property X for 
the satisfaction of C’s mortgage. The principle underlying this 
doctrine is that it should not depend on the will of one creditor to 
disappoint another. 14 The conditions for the application of the 
doctrine are — 

(1) there roust be a common debtor, 

(2) there must be different debts realisable out of the several 
properties of that common debtor, and 

(3) such properties must be separate parcels and not fractional 
portions of the same property. 

The doctrine can be excluded by a contract to the contrary as 
when the subsequent mortgage is made expressly subject to and after 
satisfaction of the earlier mortgage. 

The doctrine also will not be applied so as to prejudice the 
rights of (a) the prior mortgagee, or (b) any other person who has for 
consideration acquired an interest in any of the properties. 

Where the property subject to a mortgage belongs to two or 
more persons having distinct and separate rights of ownership 
therein, the different shares in or parts of such property owned by 
such persons are, in the absence of a contract to the contrary, liable 
to contribute rateably to the debt secured by the mortgage. The 
value of such share or part, i. e. the interest of the different co- 
owners for the purposes of contribution, is to be determined as at 
the date of the mortgage in respect of which contribution is claimed, 
after deducting the amount of any subsequent mortgage or charge. 

14 Aldrich v. Cooper , (1803) & Ves. 382 
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When one of two properties of an owner is first mortgaged to 
secure one debt and ihen both the properties are mortgaged to secure 
another debt, the earlier debt is to be discharged out of the first 
property, and the second debt to be distributed over the discharge 
of the first debt. (S. 82). 

ILLUSTRATION 

Property X of the value of Rs 2,000 is mortgaged to A for 
Rs 4C0, then property X and property Y of the value of Rs 1,600 are 
mortgaged tc B for Rs 200. Subsequently X is sold io C and Fis 
sold to D. Afterpayment of the first mortgage of Rs 400 to A, 
properties X and Y become equal so far as regards discharging the 
mortgage of B (i.e. by deducting Rs 400 from Rs 2,000, the original 
value of property X) and C and D will have to contribute equally to 
B 's mortgage that is Rs 1,000 each. 

Contribution is a right arising between mortgagors inter se . It 

does not avail against a mortgagee who is entitled to realise his 

security in any manner and against any property he likes subject to 

the right oi marshalling ot a subsequent mortgagor or purchaser. A 

co-mortgagor cannot offer to discharge his proportionate share of 

the mongage debt. If he wants to redeem the mortgage, he must 

redeem the whole mortgage and then sue his co-mortgagors for 
contribution. 

The right of contribution is controlled by the right of marshalling 
and win n there is a conflict between the two ^marshalling prevails • For 
example, if the owner of two properties X and ^mortgages then Jifand 


X to. A 

Y to. B 

X and Y to.C 

Xto . D 


Fare u ider Section 82 (i.e. contribution) liable to contribute to C*s 
mortgage in the proportion of their values after deducting from X the 
amount of ^’s mortgage and from F the amount of B's mortgage. 
Under Section 81 (/. e. marshalling) D is entitled to require C to 
proceed in the first instance against property F, and not rateably as 
against Fand F. The person interested in the equity of redemption 
would probably desire C to proceed rateably against both properties 
as the effect would be to diminish D's security. In such a case D* s 
right of marshalling prevails agaiust the right of contribution. 
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Persons Entitled to Redeem 

Any of the following persons can redeem a mortgaged property 
or institute a suit for its redemption — 

% 

(1) The mortgagor. 

(2) Any person (other than the mortgagee of the interest to be 
redeemed) who has any interest ip, or charge upon, the property 
mortgaged or the right of redemption. The interest must be a pro¬ 
prietory interest. (S. 91). Thus: 

(a) Any of the several co-mortgagors can redeem A co- 
mortgagor must, however, redeem the whole mortgage. He can¬ 
not offer to discharge the proportionate share of his liability. 

(b) The landlord of the mortgagor may redeem if the 
tenancy is vested in him on the tenant’s death without heirs. If 
the tenancy is subsisting a landlord has no present interest and 
cannot redeem. 

(c) A lessee of the mortgagor has a right to redeem. 

(d) A purchaser or an execution purchaser of the whole or 
part of the equity of redemption may redeem. As a contract to 
purchase property does not create any interest in property, a 
person who has merely contracted to purchase property or a 
right to redeem the same is not entitled to redeem. 

(e) A puisne mortgagee, being an assignee of the equity or 
redemption, is entitled to redeem a prior mortgage, but not his 
own mortgage. 

(f) A sub-mortgagee of the puisne mortgagee being an 
assignee of the puisne mortgagee can redeem a prior mortgage. 

(g) A person holding a charge upon the property or the 
equity or redemption can redeem. 

The section excludes a mortgagee from the category of persons 
entitled to redeem because the right of redemption is to be exercised 
against him. Though a mortgagee cannot redeem his own mortgage, 
a prior mortgagee who has purchased the equity of redemption 
stands in the shoes of the mortgagor and can redeem a puisne mort¬ 
gage. 15 

(3) Any surety for the payment of the mortgage debt or any 
part thereof (S.91). 

15 Hossombhai v. Umaji (1903) 23 Bom. 153 


Mortgages 4 Charges 


461 


(4) Any creditor of the mortgagor who has in a suit for the 
administration of his estate obtained a decree for sale of the mort¬ 
gaged property (S. 91). 

Subrogation 

Subrogation means in ordinary language “substitution”. Section 
92 confers on persons redeeming a property subject to a mortgage a 
right of subrogation, that is, such person is subrogated to the rights 
of the mortgagee whose mortgage he redeems. 

Section 92 deals with two types of subrogation, viz., 

(1) legal subrogation or subrogation by operation of law and 

(2) conventional or consensual subrogation. 


Legal Subrogation 

The right of legal subrogation is available to— 


(1) any person who has under Section 91 a right to redeem a 
mortgaged property or bring a suit for its redemption, other than a 
mortgagor, and 


(2) any co-mortgagor. 

Any of the above-mentioned persons on redeeming property sub¬ 
ject to mortgage has so far as regards redemption, foreclosure or 
sale of such property, the same rights as the mortgagee whose mort¬ 
gage he redeems may have against the mortgagor or any other per¬ 
son. Thus the encumbrance that is paid off is not extinguished but 
is kept alive for the benefit of the person making the payment and 
assigned by operation of law to such person. When a mortgagor 
redeems a mortgage he extinguishes that mortgage for he simply 

performs his own obligation and there is therefore in such a case 
no question of subrogation. 


Conventional or Consensual Subrogation 

This type of subrogation arises not by operation of law but by 
reason of a contract between the parties. A person who has advanced 
to a mortgagor money with which a mortgage has been redeemed is 
subrogated to the rights of the mortgagee whose mortgage has been 
redeemed, if the mortgagor has by a registered instrument agreed 
that such person shall be so subrogated. It is not sufficient that 
money has been advanced out of which a mortgage has been dis¬ 
charged. To entitle such lender to claim subrogation the mortgagor 
must agree in writing that the lender would be so subrogated. Fur¬ 
ther, such instrument or agreement must be registered. 

-30- 
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No person can claim a right of subrogation, whether legal or 
conventional, unless the mortgage in respect of which the right is 
claimed has been redeemed in full. In other words, there can be no 
partial subrogation. 

Prohibiting of Tacking 

The doctrine of tacking applied in England until it was abo¬ 
lished as from 1st January 1926 by the Law of Property Act, 1925. 
If A , the owner of a property creates— 


a first mortgage to . B 

a second mortgage to. C 

a third mortgage to. D 


Then D may redeem B and be subrogated to the right of B. As 
regards C he will have priority so far as B's mortgage which has 
been redeemed is concerned and not with regard to his own mort- 
gage. Under the old English doctrine of tacking he would have 
priority over C not only in respect of B’s mortgage but also in 
respect of his own mortgage, provided B had a legal mortgage and 
D had no notice of C’s mortgage when he advanced his money to A. 
Thus in such a case L>' s mortgage was tacked on to B's mortgage and 
the consolidated mortgage of B and D had priority over C’s mort¬ 
gage. The reason for this rule was the preference allowed in equity 
to the legal estate. In the illustration given above the first mortgagee 
B had the legal estate. If D had advanced the money for mortgagee 
to himself without notice of C’s mortgage then he had an equal 
equity, with C. Now by being subrogated to B's right and obtaining 
B’s legal estate, he attracted the application of the maxim of equity 
that “where there is equal equity, the law shall prevail”- He could 
thus unite the mortgages, viz., B’s and his own and thereby squeeze 
out the intermediate mortgagee. 

In India Section 93 prohibits tacking. Section 93 provides that 
“No mortgagee paying off a prior mortgage, whether with or without 
notice of an intermediate mortgage, shall thereby acquire any 
priority in respect of his original security; and except in the case 
provided for by Section 79, no mortgagee making a subsequent 
advance to the mortgagor whether with or without notice of an 
intermediate mortgage, shall thereby acquire any priority in respect 
of his security for such subsequent advance”. 

In Indian Law, therefore, in the illustration given above, D 
would get as he also does in England now after January 1. 1926 priority 
over C only in respect of B’s mortgage and not in respect of his 
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own mortgage. An apparent exception in the prohibition of tacking 
is made in respect of cases contemplated by Section 79, that is, where 
a mortgage is made to secure future advances upto a fixed maximum 
limit there is priority for all advances upto that limit. 

“Redeem Up” and “Foreclose Down” 

This familiar rule of the law of mortgages is to be found in 
Section 91(a) and 94. Section 91(a) gives a puisne mortgagee a right 
to redeem a prior mortgage, i.e., “redeem up”. Section 94 confers 
upon a prior mortgagee the same rights against a mortgagee 
posterior to himself as he has against the mortgagor, i.e., “foreclose 
down”. 


Once an owner of a property creates a first mortgage all that 
remains with the mortgagor is his right of redemption. Now as the 
right or equity of redemption is immovable property, it can be 
mortgaged. Thus a subsequent mortgage is in effect a mortgage of 
the equity of redemption. Therefore, under Section 91(a) a subse¬ 
quent mortgagee has the right to redeem a prior mortgagee just as 

the original mortgagor has and in such case he becomes subrogated 
to the position on the prior mortgagee he redeems. In this way 
every puisne mortgagee can go on redeeming the prior mortgages one 
by one until he becomes himself the first mortgagee. This is the first 
part of the rule, viz., “redeem up”. 


Now a first mortgage has a right as against the mortgagor to 
foreclose or sell the property. Where there are successive mortgages, 
which are, as we have seen, merely transfers or assignments of the 

equity of redemption, a first mortgagee can foreclose all or any of 
the mortgages subsequent to him as he could the original mortgagor. 
This is the second part of the rule; viz., “foreclose down”. 


If A the owner of a property first mortgages to 

then 

then 

and then 


B 

C 

D 

E 


E can then redeem D, then C and then B and become the first mort¬ 
gagee, B can on the other hand foreclose or bring to sale A and as 
transferee of Vs equity of redemption also C, D and E. 


Now if D wants to get in the absolute estate himself, he must 
not only redeem C and then B, but must also foreclose E, otherwise 
E might redeeming D defeat D's purpose. 
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Mortgage of Movables 

As we have just seen, the Transfer of Property Act provides for 
mortgages of immovable property, and in an earlier chapter we 
learnt that the Indian Contract Act provides for pledges of movable 
property. Thus neither of these Acts provides for a mortgage of 
moveable property. 

In India, the mortgage of chattels has the effect of immediately 
transferring the property thereunder from the mortgagor to the mort¬ 
gagee and can be made by mere parole and without the transfer of 
possession. 16 It will thus be seen that the mortgage of movable pro¬ 
perty can be made in Iadia without a writing or a transfer of posse¬ 
sion and thus forms a very simple transaction unattended by the 
various legal formalities so familiar to the mortgage of immovable 
property. As no particular formality is required when goods mort¬ 
gaged are left in the possession of the mortgagor, the mortgagor has 
plenty of opportunity to commit fraud on the mortgagee by either 
mortgaging or selling the same goods to someone else who is un¬ 
aware of the first mortgage. In the words of Beaman, J. in the above- 

mentioned case, “.the law of hypothecation or mortgage of 

movables is in need of radical reform”. This law, it is to be observed 
has been transferred bodily from England to India as part of the old 
common law, and must therefore, be administered here as it was in 
England before public policy required its correction and curtailment 
by the various Bills of Sales Acts. There are no such Acts in this 
country, and, in my opinion, we should be much better without 
them, provided that it was legislatively enacted that no Court 
should recognize any mortgages of movables for a less sum than 
Rs 5 000 unless evidenced by a registered writing. That would suffice 
to meet the legitimate exigencies of trade; and smaller loans upon 
the hypothecation of chattels, special or general, should, I think, be 
ignored unless they fulfil all the requirements of a pledge. In this 
country we have a very precise and easily administrated law of 
pledge. Where money is really advanced upon a chattel and the 
property in the chattel thereupon passes to the creditor it is only 
right that he should take possession of it and so prevent other 
people lending money to his debtor on the faith of his being the 
ostensible owner of goods which really do not belong to him 
There can also be a mortgage of movable property which is to come 
Into existence In the future. For example, a mortgage of future 

crops. 

*• Tehilram Girdharidos v. Longin D' Mello, 8 Bom. L.R. 587 
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CHARGES 


Where immovable property of one person is by act of parties or 
operation of law made security for the payment of money to another 
and the transaction does not amount to a mortgage, the latter person 
is said to have a charge on the property (S. 100). 

A charge can thus be created in two ways, namely (1) by act of 
parties , or (2) by operation oflaw 9 e.g' 9 the charge of an unpaid vendor 
for the balance of the purchase price on the property sold. A charges 
holder has the same right in respect of the property charged to him 
as a simple mortgagee has in respect of his mortgage; that is a 
charge-holder can (1) realise his security by bringing the property 
to sale through a Court or (2) sue the person creating the charge 
on his personal covenant to repay. 


Distinction between Mortgage and Charge 

# 

(1) Although a mortgage resembles a charge in this respect that 
both are security pryment, a mortgage is a security for the payment 
of a debt while a charge is a security for the payment of money 
which may or may not be a debt. Thus the creation of charge does 
not necessarily imply the existence of a debt as the creation of a 
mortgage does. 


(2) A mortgage may be security for the performance of an en¬ 
gagement giving rise to a pecuniary liability but a charge is security 
only for the payment of money. 

(3) A mortgage operates to transfer to the mortgagee an interest 
in the specific immovable property which is the subject-matter of 
the mortgage. A charge, on the other hand, does not operate to 

transfer to the charge-holder any interest in the property on which 

the charge has been created. Tt merely gives the charge-holder the 
right to have his claim satisfied out of a particular property without 
transferring any interest in that property to him. 

(4) A mortgage gives rise to a right in rem. A Charge on the 
other hand, is available only.against certain persons, namely, persons 
who are affected with notice of the charge. Therefore, unlike a 
mortgagee a charge-holder cannot follow the property in the hands 
of a bana fide purchaser for value without notice. 

(5) A mortgage can only be created by act of parties. A charge 
may arise either by an act of parties or by operation of law. 
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(6) A mortgage is for a fixed term and redeemable, while charge 
may create a liability in perpetuity not capable of redemption. 

SUMMARY 

MORTGAGES 

The transfer of Property Act 1882 deals with Mortgages of im¬ 
movable property. 

What is a “Mortgage” 

A mortgage is the transfer of an interest in specific immovable 
property for the purpose of securing the payment of money advanced 
or to be advanced by way of loan, an existing or future debt or the 
performance of an engagement which may give rise to a pecuniary 
liability [S. 58 (a) ]. 

Essentials of a Valid Mortgage 

(1) There must be a transfer. 

(2) The transfer must be of an interest. 

(3) The interest transferred must be in specific immovable 
property. 

(4) There must be a mortgagor, i.e. the transferor and a mort¬ 
gagee, i.e . the transferee. 

(5) The purpose or object of such transfer must be to secure a 
debt. 

Classification of Mortgages: The Transfer of Property Act 
enumerates six kinds of mortgages, namely— 

(1) Simple mortgage. 

(2) Mortgage by conditional sale. 

(3) Usufructuary mortgage. 

(4) English mortgage. 

(5) Equitable mortgage, and 

(6) Anomalous mortgage. 

Essentials of a Simple Mortgage 

(1) A personal obligation on the part of the mortgagee to pay 
the mortgage-money. 

(2) The transfer to the mortgagee expressly or impliedly of the 
right to “cause the property to be sold” in the event of the mort¬ 
gagor failing to pay according to the contract. 

Essentials of a Mortgage by Conditional Sale 

(1) It is an ostensible sale and not a real sale. 

(2) Such ostensible sale is subject to a condition. 
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(3) In default of payment the ostensible sale ripens into a real 
sale. 

(4) On payment the mortgagee has to re-transfer the property 
to the mortgagor 

(5) The mortgagor does not undertake any personal liability as 
in the case of a simple mortgage. 

(6) It is a nompossessory mortgage, i.e, possession of the pro¬ 
perty mortgrged is not delivered to the mortgagee. 

(7) The condition must be embodied in the very same document 
which effects or purports to effect the sale. 

(8) The remedy of a mortgagee by conditional sale is by fore¬ 
closure only and not by sale. 

Essentials of a Usufructuary Mortgage 

(1) It is a possessory mortgage, i. e . the mortgagee is put in 
possession of the mortgaged property. 

(2) The mortgagee has a right to enjoy the rents and profits 
until that debt is paid. 

The rents and profits or part of the rents and profits may be 
appropriated— 

(i) in lieu of interest, 

(ii) in lieu of principal, 

(iii) in lieu of principal and interest. 

In the first case a mortgagee is not required to keep accounts 
(See S. 77); in the other two cases an account is necessary. 

(3) There is no personal liability on the mortgagor. 

(4) There is no time-limit fixed: the mortgagee remains in 
possession until the debt is repaid. 

(5) The remedy of an usufructuary mortgagee is to continue in 
possession and enjoyment until the debt is repaid. A usufructuary 
mortgagee cannot bring a suit for foreclosure or sale (S. 67). If, how¬ 
ever, the mortgagor fails to bring a suit for redemption within 60 
years, the mortgagee becomes the absolute owner of the property. 

Essentials of an English Mortgage 

(1) The mortgagor should bind himself to repay the mortgage- 
money on a certain day, i.e. there should be a personal covenant to 
pay. 

(2) The property mortgaged should be transferred absolutely to 
the mortgagee. 

(3) Such transfer should be subject to a proviso that the mort¬ 
gagee would re-transfer the property to the mortgagor upon the 
mortgagor making payment of the mortgage-money as agreed. 


Mortgages <t Charges 


468 

English Mortgage and Simple Mortgage Distinguished 

(1) In both there is a personal covenant to pay on the part of 
the mortgagor. 

(2) The remedy by foreclosure is not available in both. 

(3) In an English mortgage the mortgagee being in the nature of 
an owner of the property has the right to enter into immediate pos¬ 
session, unless this right has been contracted against. In a simple 

mortgage there is no such implication of ownership and no right to 
take possession. 

(4) Though the remedy of both is by sale, an English mortgagee 
has a right under certain circumstances to sell without the interven¬ 
tion of the Court. A simple mortgagee never has that right. 

English Mortgage and Mortgage by Conditional Sale Distinguished 

(1) In an English mortgage there is a personal covenant to pay 
on the part of the mortgagor. There is no such personal covenant in 
a mortgage by conditional sale. 

(2) In an English mortgage the mortgagee is entitled to enter 
into immediate possession of the property mortgaged. A mortgagee 
by conditional sale has no right to enter into possession. 

(3) The remedy of an English mortgagee is by sale. The remedy 
of a mortgagee by conditional sale is by foreclosure. 

Essentials of a Mortgage by Deposit of Title-Deeds 

(1) A debt. 

(2) Delivery of the title-deeds to the creditor or his agent. 

(3) An intention to create a security on the debt. 

Effect of Mortgage by deposit of Title-Deeds: A mortgage by 
deposit of title-deeds prevails against a subsequent registered mort¬ 
gage of the same property. 

Anomalous Mortgage; A mortgage which is not a simple mort¬ 
gage, a mortgage by conditional sale, an usufructuary mortgage, an 
English mortgage or a mortgage by deposit of title-deeds is called an 
anomalous mortgage [S.58(g)]. 

Mode of Transfer 

(1) A registered instrument is necessary in the case of a mort¬ 
gage other than a mortgage by deposit of title-deeds, if the principal 
money secured is Rs 100 or upwards. 

(2) The instrument must he signed by the mortgagor. 

(3) Attested by at least two witnesses and registered. 

If the principal money secured is less than Rs 100 a mortgage 
may be made either by a registered instrument or by delivery of 
possession. 
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Effect of Nonregistration: The mortgage is void but _ 

to payVnd instrument “ ay be used to establish a personal covenant 

,f Possession has been delivered under it, the doctrine of 
part-perforraance may be applied. 

Rights of the mortgagor 
(1) Redemption. 

ofr/lL°r COffiPeI th< Lmortgagee to transfer to third persons instead 
of re-transference to the mortgagor. 

are/n 3) thl° inS f eCt 3 , nd make copies of a! I documents of title which 
are in the mortgagee s custody or power (S.60B). 

cannll’L^T thfee r ' ghts are '“defeasible statutory rights and 
gago?mav ff ° m 11ortgagor b y an y contract.®A mort- 

fightsSSiiiS“ ms " f ou ' of any or *" of Ihe oihCT 

of ! w ?, P ro P c «i“ mortgaged to the same 
two «pa?a« d J„g"ge£ (Im} mortgagee of 

Consolidation * refers to the mortgagee’s Dower to 

the mortgagor to redeem all the securities 8 ,h raTm of the Smi 

ing all®" ° f t0 preveDt bMtl from redeeming some without redeem- 

">-f»e r< :re r ^„ as i rcVsrora'iiiuTr 0 ": 

or after it has become due (S 62). d b g fie mon ey on 

of the 6 milage 3 " aCCe * sion to the P r <>Perty during the continuance 

pro p ( e 7 rty T (S a 63ir rOVementS by tbe mor,gagee mortgaged 

(8) To grant a lease of the mortgaged property (S.63A), 

Liabilities of Mortgagor 

to thecornfa^s «)!"*“ WhiCh may be vl ™ d •» * »P»cial contract 

Implied Contracts by Mortgagor 
0) A warranty of title. 

for protecting e his D tit t le. lndemnify tbe mortga ® ee against all expenses 
njortga^or” isInpoSssiom^ PUb '' C charges dur,D 8 ‘he time the 
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(4) An agreement, in case the mortgaged property is a lease, that 
the mortgagor has up to the time of the mortgage paid all the rents 
and performed all the conditions in the lease and that he will 
continue to do so and in case of default will indemnify the mortgage 
against all claims arising therefrom. 

(5) An undertaking that the mortgagor will pay regularly the 
interests on all prior mortgages from time to time as well as the 
principal money when it becomes due. 

The benefit of all the above mentioned implied covenants runs 
with the land but not the burden. Thus the assignee of the mortgagee 
is entitled to such benefits but the burden remains with the mortga¬ 
gor alone and does not pass to a purchaser of the equity of redemp¬ 
tion. 


Rights of the Mortgagee 


1. Right to foreclosure. 

2. Right of suit for sale. 

3. Right to sue for mortgage money. 

4 . Right to sell without Court’s Intervention. 

5. Right to spend money (S.72). 

(a) for the preservation of mortgaged property from destruction, 
forfeiture or sale when the mortgagor has been called upon and has 
failed to take proper and timely steps to preserve the property; 

(b) for supporting the mortgagor’s title to the mortgaged^P f o 
perty when the mortgagor has been called upon and has failed to 
take proper and timely steps to support his title, 

(c) for making his own title good against the mortgagor; and 

(d) when the mortgaged property is a renewable lease hold for 
the renewal of the lease. 


6. Right to insure the property (S. 72). 

A mortgagee is not entitled to insure 

(a) if there is a contract to the contrary, or 

(b) if the necessary insurance is kept up by or on behalf o t e 


mortgagor. 

7. Right to proceeds of revenue sale (S.73). 

8. Right to Compensation on Acquisition (S. 73). 


Priority: The doctrine of priority applies when a mortgagor pur- 
norts to create a subsequent mortgage without disclosing to 
sub equent mortgagee the existence of the earlier mortgage or .0 

otbe/words. purports K 

o rl h« who is firs, iu ■i»r prtua | l, iuj;w). 

Thus these successive mortgages take priority in h o g 


Mortgages A Charges 


471 


Marshalling (S. 81): If the owner of two or more properties 

mortgages them to one person and subsequently mortgages one or 

more of such properties to another person, the subsequent mortgagee 

is, in the absence of a contract to the contrary, entitled to have the 

mortgage-debt satisfied out of the property or properties not mort¬ 
gaged to him. 


The conditions for the application of the doctrine are— 

(1) there must be a common debtor; 

(2) there must be different debts realisable out of the several 
properties of that common debtor; and 

(3) such properties must be separate parcels and not fractional 
portions of the same property. 

T , h . e doctrine can be excluded by a contract to the contrary as 

Skf a r h t?n S n UbS f e H Uent T r,ga8e is made ex P ressl y subject to and after 
saiisiaction of the earlier mortgage. 

rightlof—° Ctrine a,S ° Wi " n0t be applied s0 as to Prejudice the 
(a) the prior mortgagee; or 

rest ff ) «Ivn?»fc er person . who has for consideration acquired as inte¬ 
rest in any of the properties. 

Contribution (S. 82): Where the property subject to a mortgage 
belongs to two or more persons having distinct and separate righfs 

contran^hahle P '! S T are - lht of a 

mortgage. contribute rateably to the debt secured by the 

" 3 nght arisin 8 between mortgagors inter se The 

cotrarv CO ;^^ bU er t vai '“ b,e ." h “ «"«?.! contract toT^ 

tuere is conflict between the two, marshalling prevails. 

Person Entitled to Redeem (S. 91) 

(1) The mortgagor. 

redeimed\ D wh P n er h° n f ° lher ,haD ‘ he mort g a 8 ee of the interest to be 

prope^° 8 ^/„7,KTS' t 7r “ P “"‘ ** 

to discharge the proportionate share of his liability * ^ 

vested^/hinJ^nthe' 1 tenam’s^deS^witK helj^lfVhe* t tenanCy •* 

a landed has „„ presen, i nt ere„ and “ 
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(c) A lessee of the mortgagor has a right to redeem. 

(d) A purchaser or an execution purchaser of the whole or part 
of the equity redemption may redeem. As a contract to purchase 
property does not create any interest in property, a person who has 
merely cotracted to purchase property or a right to redeem the same 
is not entitled to redeem. 

(e) A puisne mortgagee, being an assignee of the equity of 
redemption, is entitled to redeem a prior mortgage, but not his own 
mortgage. 

(f) A sub-mortgagee of the puisne mortgagee being an assignee 
of the puisne morrgagee can redeem a prior mortgage. 

(g) A person holding a charge upon the property or the equity 
of redemption can redeem. 

(3) Any surety for the payment of the mortgage debt or any 
part thereof 

(4) Any creditor of the mortgagor who has in a suit for the 
administration of his estate obtained a decree for sale of the mort¬ 
gaged property. 

Sobrogation (S. 92): Persons redeeming a property subject to a 
mortgage are subrogated to the rights of the mortgagee whose mort¬ 
gage they redeem. 


(1) Legal Subrogation 

The right of legal subrogation is available to - 

O) any person who has under Section 91 a right to redeem a 
mortgaged property or bring a suit for its redemption, other than a 

mortgagor, and 

(2) any co-mortgagor. 


(2) Conventional or Consensual Subrogation 

This type of subrogation arises not by operation of law but by 
reason of a contract between the parties. A person who has advanced 
to mortgagor money with which a mortgage has been redeemed is 
subrogated to the rights of the mortgagee whose mortgage has been 
redeemed, if the mortgagor has by a registered instrument agreed 
that such person shall be so subrogated. There can be no partial 
subrogation. 


Prohibition of Tacking (S. 93): In India tacking is prohibited. 


“Redeem Up” and “Foreclose Down”. A puisne mortgagee has 
right to redeem a prior mortgage i.e. ‘ redeem up . A prior mort- 
igee has the same rights against mortgagees posterior to himself as 
e has against the mortgagor, i.e. “foreclose down* . 
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If A the owner of a property first 
then 

then 

and then 


mortgages to. B 

.C 

„ D 

. E 


E can then redeem D, then C and then B and become the first mort¬ 
gagee. B can on the other hand foreclose or bring to sale A and as 
transferee of Vs equity of redempiion also C, D and E. 

Now if D wants to get in the absolute estate himself, he must 
not only redeem C and then 8, but must also foreclose E, otherwise 
E might by redeeming D defeat u y s purpose. 

CHARGES 

Where immovable property of one person is by act of parties or 
operation of law made security for the payment of money to another 

transaction does not amount to a mortgage, the latter person 
>s said to have a charge on the property (S. 100). 

A charge can thus be created— 

(1) by act of parties, or 

(2) by operation of law, 

to sat C th7o 8 u e gh h0 a ,d coun an rea,ise his securit y b V ringing the properry 
Distinction between Mortgage and Charge 

<1) A mortgage is a security for the payment of a debt while a 

noMae adebt 01 *”^ ^ ^ payment of mone y which may or may 

A mortgage may b e security for the performance of an 

engagement giving rise to a pecuniary liability but a charge is secu- 
nty only for the payment of money. 

■ .u (3) A mortgage operates to transfer to the mortgagee an interest 
moMg a g P r - eC A C ch lrnOVa H le property which is the subject-matter of the 

wea d ted a it ! n the P ro Perty on which the charge has be 8 en 

reated. It merely gives the charge holder the right to have his 

interest 3 in thafproperty^ohim!' ’"W WW,<H “ apy 

a hl P ( , 4 iiA”? rt ? age . givCSrise to a r 'ght m rem. A charge is avail- 
wnh noUce 8 of D the e ch ain f* th 08 ’ f namely * persons who are affected 

all" f“ JIT* "" he band! 

A ctar8> 

creates lfabm^pSp'e'ui.y^, eb “*' 






Mortgages & Charges 
TYPICAL QUESTIONS 

1. (a) Discuss from the point of view of a banking company the merits and 

demerits of a mortgage by deposit of tide deeds as against an English 
mortgage, where the borrower is a company. 

(b) Discuss the order of priority among the following: — 

[i] a mortgage by deposit of ti tie deeds made at Bombay on the 3rd 
January 1971; 

[ii] A simple mortgage executed on the 12th February 1971, presented 
on the same date for registration and registered on the 10th 
November 1971, the mortgagee having knowledge of the mortgage 
by deposit of tide deeds; and 

[iii] an English mortgage executed on the 10th January 1971, presented 
on the same date for registration and registered on the 20th 
December, 1971, the mortgagee having no knowledge of the mort¬ 
gage by deposit of title deeds. 

All the three mortgages related to the same property. 

2. (a) A/, who owns some lands situated in a village in a district in Maha¬ 

rashtra delivers in Bombay city to a bank there the documents of title 
relating to the lands and borrows money from the bank on the security 
of the lands. Does the bank get a good mortgage over the lands? 

(b) X executed a registered mortgage in favour of Y for Rs 50,000 to be 
advanced from time to time; and immediately borrowed Rs 10,000. 
Subsequently Z, who knew of this mortgage, lent to X Rs 20,000 on 
mortgage of the same property. Again, Y, knowing of the mortgage 
to Z, lent Rs 15,000 under the mortgage in his favour. Z brought the 
property to sale in execution of a decree against X and realised 
Rs 35,000. How is this sum to be distributed between Y and Z? 

(c) P executed a registered mortgage in favour of Q on 16th May 1 69 
but the mortgage was registered by the Regisrar on 10th March 1970. 
On 7th October 1969 Pexecuted a mortgage by deposit of title deeds 
over the same property in favour of R and on 8th February 1970 he 
executed another registered mortgage over the same property in favour 
of R. How do the three mortgages rank for priority among themselves? 

3. (a) State and explain briefly the main elements of a simple mortgage and 

an English mortgage. 

(b) Io what cases can a mortgagee sell the mortgaged property without 
the intervention of a Cour? 

(c) As between a mortgage by deposit of title-deeds made in January 1970 
and a simple registered mortgage executed on the 15th December 
1969 and registered on the 12th December 1970, how would you assess 

priority? 

fd) State briefly, and referring to any time limits applicable, the steps in 
the procedure for effecting registration of a simple mortgage executed 
by an individual on the 1st April 1971. 
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4. What is the “right of private sale” of a mortgagee? In what cases can it be 
exercised, and subject to what conditions? 


5 Distinguish a charge from the simple mortgage? 

6. Under what circumstances can a mortgaged property be sold without the 
intervention of the Court? 


7. (a) Define a mortgage and state the ingredients of the various types of 

mortgages referred to in Sect,on 58 of the Transfer of Property 
Act, 1882. P y 

(c) Who are entitled to redeem a mortgage? 

8. On 12th March 1965 ,4 executed a mortgage for Rs 6,000 in favour of W 

y depositing wnh X at Bombay title deeds relating to A’s properly situate in an 
up country village; and borrowed the said sum of that date. A then executed a 

registered mortgage of the same property in favour of yon ! 5th August 1965 for 

Rs 10,000 lent by Y to A on 15th January 1965. When Y realised Rs 14,000 by sale 

of the property X asked Y to pay him Rs 6,000 and the interest thereon due to him 
How will you decide? 


R. 0 h f AU8US r‘ 964, B an ,ndividual - executed a simple mortgage for 

fevou? Lf n n aVOUr u ' ' hiS WaS rcgistered on l0th December 1964. B executed in 
favour of Q, another stmple mo.tgage for Rs 12,000 on I2tb September 1964 and 

°; l2 L h m “ Wl “" “ R> 12.000 to 

53ZZuZi’J “ t,d 0 ™ M00 ,l» im„,, duMlKM . 


Chapter 23 


INSOLVENCY LAW 


The Indian insolvency law is covered by two Acts, (1) the 
Presidency-towns Insolvency Act of 1909, which applies to the 
Presidency Towns of Bombay, Madras and Calcutta, and (2) the 
Provincial Insolvency Act of 1920 which applies to the mofussil. 
Prior to these Acts the bankruptcy law of India was covered by a 
statute of Imperial legislation. 1 The new Acts cannot operate outside 
the limits of India and, therefore, the proceedings against an insolvent 
possessed of estates both in England and India must be concurrent 
in both these countries. The Indian Act cannot vest in the official 
assignee the real and personal estates of the insolvent , situate outside 

the limits of India. 


Who can be 



ade Insolvent 


Before answering this question, it may be noted that the word 
‘ bankrupt 9 means in England , a person who has committed an act of 
bankruptcy and who has been adjudicated a bankrupt, whereas an 
insolvent in English law means a person who is unable to pay his 
debts, i.e. whose liabilities exceed his assets. In our Indian Acts the 
word *insolvent 9 is used throughout , as if it were synonymous with the 
word ‘bankrupt’. It is so used because the word ‘insolvent’ has 
become quite familiar in Indian law and practice. 


1 Act 11 and 12, Vic . Ch. 21 
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Any person of full age and sound mind may be declared an 
insolvent under the circumstances dealt with later. 

Minors: A minors cannot be made insolvent even for a debt 
relating to the supply of necessaries, since a minor is incapable of 
entering into a binding agreement. In the case of a minor admitted 
to the benefits of partnership only the major members of the firm 
can be adjudged insolvent, but the minor’s interest in the partnership 
will vest in the official Assignee. 

Lunatics: A lunatic cannot commit au act of insolvency which 
involves intent, therefore he cannot be adjudged an insolvent except 
for debts incurred and acts of insolvency committed while he was in 
a lucid interval, i.e. 9 while sane. 

Foreigners: A foreigner can be made insolvent only if he has 
committed an act of insolvency while be was personally residing in 

India, even though he may be absent from India at the time of the 

presentation of the petition. 

Married Women: A woman, married or single, may be made an 
insolvent. 


01 


I artners: As the liability ot a partner for the debts of the firm 

is joint and several, a petition can be filed against one or more of 

the partners provided such partner or partners have committed an 
act of insolvency. 


An order ot adjudication can also be made against a partnership 

firm in which case it would operate as if it were an order against 
each of the partners. 

Joint Hindu Family: Members of a joint Hindu family may be 
adjudged insolvent if they have committed an act of insolvency 
jointly and are personally liable on a joint debt. Where, however, 
the Karta carries on a joint Hindu family business, lie alone being 

personally liable for the debts of the firm, the members cannot bo 

adjudged an insolvent. A minor member of a joint Hindu family 
cannot be adjudged an insolvent. 


Companies: A company registered under the Companies Act 
cannot be adjudged insolvent as a special procedure for winding un 
of companies is provided by that Act. 

Jurisdiction 


The Courts which exercise insolvency jurisdiction arc the Hte'i 

Courts of Bombay, Madras and Calcutta in the Presidency towns 
and in the raofussil the District Courts and such other subordinate 
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Courts as may be invested with insol vency jurisdiction by Govern¬ 
ment notification. 

Courts which exercise insolvency jurisdiction have power, sub¬ 
ject to the provisions of the Insolvency Acts, to decide all questions, 

(1) woich may arise during the course of insolvency proceedings or 

(2) which the Court deems expedient or necessary to decide in order 

to do complete justice or to make a complete distribution of the 
property in each case. 3 


THE PRESIDENCY TOWNS INSOLVENCY ACT 


The Petition 


Proceedings In insolvency commence with the presentation of a 
petition . The petition may be presented either by (1) the debtor him- 
self, or (2) by a creditor or creditors, and the Court may on such a 
peiition make an order of adjudication by which the debtor is adjudi¬ 
cated an insolvent. 


1 he Court has jurisdiction to make this order only where— 

(1) the debtor is, at the time of the presentation of the insol¬ 
vency petition, either imprisoned in execution of the decree of a 
Court for non-payment of money, in any prison to which debtors 
are ordinarily committed by the Court in the exercise of its ordinary 
original jurisdiction, or 

(2) where within a year before the date of the presentation of 
the insolvency petition, the debtor has ordinarily resided, or had a 
dwelling house, or has carried on business in person, or through his 
agent, within the limits of the ordinary original civil jurisdiction of 
the Court; or 

(3) where the debtor personally works for gain within those 
limits, or 

(4) in the case of petitions by or against a firm of debtors ; the 
firm has carried on business within a year prior to the date of pre¬ 
sentation of the insolvency petition within those limits (S.llJ. 

Under Section 11 of the Provincial Insolvency Act the Court also 

# 

has jurisdiction where the debtor is in custody and no particular 
period of residing or carrying on business etc,, is prescribed. 
Another difference in the Provincial Act is proviso to Section 11 
which states that an objection to jurisdiction must be taken at the 


* S.7 Presidency Towns Insolvency Act and S.4 Provincial Insolvency Act. 
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earliest opportunity in the court by which the petition was heard 
and not later in appellate or revisional jurisdiction (S.ll Prov. Act). 

Creditor’s Qualification 

With regard to a creditor's or creditors’ petition, it is further 
provided that the debt owing to the creditor or creditors, singly or 
jointly, must amount to at least Rs 500 in the aggregate, which 
should be a liquidated sum payable immediately or at some certain 
future time and the act of insolvency on which the petition is based 
should have occurred within three months immediately prior to the 
presentation of the petition unless the said period of three months 
expires on a day when the Court is closed in which case the insol¬ 
vency petition may be presented on the day on which the Court 
reopens (S. 12). 

Debtor’s Qualification 

A debtor will not be entitled to present an insolvency petition, 
unless— * 

(a) his debts amount to Rs 500, or 

(o) he has been arrested and imprisoned in execution of the 
decree of any Court lor the payment of money, or 

(c) an order of attachment in execution of such a decree has 
been made and is subsisting against his property, (S. 14). 

Acts of Insolvency 

We have noticed that petition in insolvency can only be presented 
if the debtor has committed an act of insolvency. The acts of insol¬ 
vency, according to Section 9, are the following— 

(а) if, in India or elsewhere, he makes a transfer of all or sub¬ 
stantially all his property to a third person for the benefit 
of his creditors generally; 

(б) if, in India or elsewhere, he makes a transfer of his pro¬ 

perty or of any part thereof with intent to defeat or delay 
his creditors; y 

(c) if, in India or elsewhere, he makes a transfer of his pro- 
perty or of any part thereof, which would, under this or 
any other enactment for the time being in force, void as a 
fraudulent preference if he were adjudged an insolvent' 

(d) if, with intent to defeat or delay his creditors, 

(i) he departs or remains out of India, 
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(ii) he departs from his dwelling-house or usual place of 
business or otherwise absents himself, 

(iii) he secludes himself so as to deprive his creditors of the 
means of communicating with him; 

(e) if any of his property has been sold or uttached for a period 
of not Jess than twenty-one days in execution of the decree 
of any Court for the payment of money; 

(/) if he petitions to be adjudged an insolvent; 

( g ) if he gives notice to any of his creditors that he has sus¬ 
pended or that he is about to suspend payment of his debts; 

(h) If he is imprisoned in execution of the decree of any Court 
for the payment of money; 

(0 If, after a creditor has served an insolvency notice on him 
under this Act in respect of a decree or an order for the pay¬ 
ment of any amount due to such creditor, the execution of 
which is not stayed, he does not, within the period speci¬ 
fied in the notice which shall not be less )han one munih, 
either comply with the requirements of the notice or satisfy 
the Court that he has a counter claim or set-off which 
equals or exceeds the decretal amount ordered to be paid 
by him and which he could not lawfully set up in the suit 
or proceeding in which the decree or order was made 
against him {Note: Clause (i) applies to Bombay only). 

Insolvency Notice 

As has already been mentioned in the previous heading under 
clause (/), non-compliance by the debtor in Bombay with the insol¬ 
vency notice served on him by his creditor would amount to an act 
of insolvency Section 9A of the Act provides further in this connec¬ 
tion and states that an insolvency notice must be given in the pres¬ 
cribed form and served in the prescribed manner. It must require 
the debtor to pay the amount due under the decree or order, or to 
furnish security for the payment, within the time mentioned in the 
notice, of such amount to the satisfaction of the creditor or to his 
agent, or to satisfy the Court that he has counter-claim or set-off as 
mentioned in clause (ii) and must also state to the effect that failure 
to comply with the terms of the notice would amount to act of in¬ 
solvency. The notice, however, is not invalid merely because it 
specifies an amount exceeding the amount actually due unless the 
debtor gives notice of such misstatement within the time allowed 
for payment. 
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With regard to (g) the notice required by the Act must be a 
written notice to suspend payment niven by the debtor to his credi¬ 
tors.' 

Order of Adjudication 

On presentation of the petition either by the debtor or by the 
creditor, the Courts, in India, may proceed immediately to pass an 
Order of Adjudication. In England, however, the first step taken is 
to pass a Receiving Order by which the official receiver is appointed 
receiver of the property of the debtor, and after this order a general 
meeting of creditors is called to consider whether a scheme for com- 
position can be entertained or whether the debtor should be adjudged 
a bankrupt. Here, as we have seen, the adjudication order is passed 
on the petition from the very beginning. The Court may also reject the 
petition if it is not satisfied with the proofs furnished by the credi¬ 
tors as to the acts of insolvency or as to the debt due to the petition¬ 
ing creditors. The petition will also be rejected if the debtor appears 
and satisfies the Court that he is able to pay his debts. If the debtor 
does not appear after the petition is served on him, the order of 
adjudication will be made as a matter of course. If, however, it 
happens that the debtor appears and disputes the claim of his peti¬ 
tioning creditor, or that the claim is less than the amount which 
would justify the petitioner in petitioning against him, the Court 
may, on the deposit of security, stay all proceedings on the petition 
for such time as may be required for trial of the question, relating 
to the debt. A creditor’s petition shall not, after presentation.be 
withdrawn without the leave of the Court (S. 13). 

It is, however, open to the Court to appoint the official assignee 

to be interim receiver of the property of the debtor to take possession 

of it pendjng and before an order of adjudication, on being satisfied 

that such an order was necessary for the protection of his claim 
(S. 16). 

A debtor’s petition must allege that the debtor is unable to pay 
his debts and if the debtor proves that he is entitled to present the 
petition, the Court may thereupon make an order of adjudication. A 

debtor’s petition also cannot be withdrawn without the leave of the 

Court. On making of the order admitting the debtor’s petition, the 
debtor must (a) unless the Court otherwise directs produce all his 
books of accou nts and (b) file such lists of creditors and debtors and 

* Vassal) i v. MuIJi Ranchoddas, 28 Bom. L.R. 677 
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afford such assistance to the Court as may be prescribed. If he does 
not do this the Court may dismiss his petition (S. 15). 

Notice of the order of adjudication must be published in the 
Gazette of India, local Official Gazette and in any other prescribed 
manner giving the name, address and description of the insolvent, 
the date of adjudication, the Court by which the order is made and 
the date of the presentation of the petition, 


Effect of Adjudication Order 


The effect of the order of adjudication is that all the property of 
the insolvent , wherever situated vests in the Official Assignee in India 
and trustee in bankruptcy in England for the benefit of the creditors of 
the debtor . After such an order, no creditor of the insolvent can 
bring any suit without the leave of the Court nor can he have any 
remedy against the property of the insolvent during the pendency of 
the insolvency, as long as the creditor’s debt is provable in insolvency. 


This rule, however, does not prevent a secured creditor fro 
or otherwise dealing with his security (S. 17). 


realizing 


After passing the adjudication order, the Court may stay any suit 
or other proceedings that may be pending against the insolvent before 
any Judge or Judges of the Court, or in some other Court subject 
to the superintendence of the Court (S. 18). 


Annulment of Adjudication 

In the following cases an adjudication 
Court— 



be annulled 


by the 


(1) If in the opinion of the Court the debtor ought not to have 
been adjudged insolvent (S. 21). 

(2) If it is proved to the satisfaction of the Court that the debts 
are paid in full (S. 21). 

(3) If the adjudication was on a petition presented without the 
Court’s leave where such leave was necessary under Section 14(2) 
(S. 21). 

(4) If it is proved to the satisfaction of the Court that insol¬ 
vency proceedings are pending in any other Court in India, whether 
within or without the States, against the same debtor and that the 
property of the debtor can be more conveniently distributed by such 

other Court (S. 22). 

(5) When the Court approves a composition or scheme of arran¬ 
gement (S. 30). 
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(6) If the insolvent docs not appear at the hearing of the appli¬ 
cation for his discharge or does not apply for his discharge within 
the time specified by the Court (S. 41). 

(7) If insolvency proceedings are pending against the debtor in 
a subordinate Court, the High Court may stay proceedings at any 
time after the insolvency petition or at any time after the making of 

an adjudication order against the debtor in such subordinate Court 
(S. 18 A). 

Notice of the order of annulment must be published in the official 
Gazette and in any other prescribed manner. 

The effect of the annulment of adjudication is that the insolvent 
does not get any property which has already been distributed among 
his creditors as under Section 23(1) all sales and dispositions of pro- 
pertv and payments duly made and all acts theretofore done by the 
Official Assignee or the Court, are valid. The Court may also retain 
control over the debtor’s property by vesting it in some other person. 
If, however, no such vesting order is made at the time of annulment 
such property automatically reverts to the ex-insolvent [S. 21 (1) ]. 
Thus the ex-insolvent will be in the same position as if the adjudi¬ 
cation had never taken place in the sense that the property which 
reverts to him is subject to his original powers and rights over it as 
well as to all the burdens which existed at the time of adjudication 
such as an attachment in execution of a decree against him. 
Similarly, if he was released from custody on being adjudicated, he 

will be liable to be re-arrested and re-committed to custody on the 
order being annulled. 

Special Manager 

It frequently happens that the nature of the debtors’ estate is 
such that in the interest of the creditors generally a special manager 
of the estate ought to be appointed to assist the Official Assignee. 
On being satisfied on this point, the Court may make the appointment 

of a manager for any time it thinks fit, with powers to assist the 

Official Assignee in the work that may be assigned to him. A special 
manager would be required to furnish security to keep accounts iu such 
manner as may be directed by the Court, and is to receive such 
remuneration as the Court determines (S. 19). 

The Official Assignee may even appoint the insolvent himself to 

superintend the management of the property of the insolvent or of 

any part thereof, or to carry on the trade (if any) of the insolvent, 
for the benefit of his creditors and ia any other respect to aid in ad- 
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ministering the property in such manner and on such terms as the 
Official Assignee may direct. The Court may grant an allowance out 
of the insolvent’s property to the insolvent in consideration of his 
services or for the support of the insolvent and his family (S. 75). 

Protected Transactions 

According to Section 57 of our Presidency Towns Insolvency Act 
of 1909, and the corresponding Section 45 of the English Bankruptcy 
Act of 1914, if any of the following transactions take place (a) before 
the date of the order of adjudication (in England the Receiving Order), 
and (b) if the person, has not, at the time, notice of the presentation 
of any insolvency petition by or against the debtor, he will be pro¬ 
tected. These transactions are— 

(1) Any payment by an insolvent to any of his creditors; 

(2) Any payment or delivery of property to the insolvent; 

(3) Any transfer by the insolvent for valuable consideration; or 

(4) Any contract or dealing by or with the insolvent for valuable 
consideration. 

Doctrine of Relation Back 

Although the property of the insolvent vests in the Official 
Assignee on the passing of the order of adjudication, the title of the 
Official Assignee as well as the insolvency, under the Presidency 
Towns Insolvency Act, commences at a much earlier date, i e. at the 
time when the act of Insolvency was committed on which the order of 
adjudication is made. Tf more than one act of insolvency have been 
committed, then the insolvency commences at the time the earliest 
of the acts of insolvency was proved to have been committed by the 
insolvent within three calendar months preceding the date of the 
present' tion of the insolvency petition. 

It should be noted that the law as to the commencement of 
insolvency under the English law is the same as under the Presidency 
Towns Insolvency Act, while under the Provincial Insolvency Act , the 
insolvency commences with the presentation of the petition , by or 
against the debtor, on which the order of adjudication is based. 
When an order of adjudication is made by reason of the doctrine of 
relation back, the insolvent is regarded as not having been the owner 
of the property as from the commencement of the insolvency. Thus 
transaction entered into by the insolvent from the commencement of 
the insolvency would be void and would not be binding on the 
Official Assignee. Originally the doctrine of relation back was strictly 
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A Protection Order is an order of the Court by which the Inslo - 

vent is protected from being arrested or d tailed in prison for ony debt 
to which the ordjr shall apply and in case the insolvent is already 
under arrest or detention he may be entitled to be released. The idea 
oj this order is that the insolvent debtor should not be harassed by 
the execution creditors during the time that his affairs in insolvency 
are under investigation, provided the insolvent performs his duties 
as prescribed by the Act. 

The protection order may apply either to all the debts men¬ 
tioned in the Schedule or to any of them as the Court may think 
proper. The Court may also direct as to the time from which it is to 
commence and take effect and the Court may revoke or renew such 
order. Any creditor can appear and oppose the grant of the order. 
However, the insolvent is prin a fade entitled to such order on pro¬ 
duction of a certificate signed by the Official Assignee that the insol¬ 
vent has so far conformed to the provisions of this Act. The Court 
may, at its discretion, make the protection order even before the 
insolvent has submitted his schedule, if it thinks necessary to do so 
in the interests of the creditors (S.25). 

Composition of Schemes of Arrangement 

After on adjudication order is mode , an insolvent may propose a 
scheme of composition, or submit a proposal for a scheme of arrange¬ 
ment which scheme shall be submitted by the Official Assignee to a 
meeting of creditors. Both under the Presidency as well as the 
Provincial Acts the proposal can only be submitted by the debtor 
after adjudication, whereas under the English Act a proposal for a 
composition or scheme can be submitted after a receiving order or 
after adjudication. A copy of the scheme or proposal is to be sent 
**to each creditor mentioned in the schedule or to those who have 
tendered a proof of their claim before the meeting, and if on consi¬ 
deration of the debtor’s proposal the majority In number and three 
fourths in value of all the creditors whose debts are proved resolve 
to accept the proposal, the scheme will be taken to have been duly 
accepted by tbe creditors. Any creditor may accept or refuses to 
accept tbe scheme by a letter addressed to the Official Assignee to 
reach him before the day of the meeting, which act would be con¬ 
strued to be as good as his having attended and voted at the raee ing 

(S 28). The Official Asshnee or the Insolvent should then apply to the 

Court to approve the scheme , notifying all the creditors o t e j™ e 
and day on which such an application Is to be made. Any ere i or 
who has proved his debt may oppose the scheme of composition even 
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( b ) any debt or liability incurred by means of any fraud or 
fraudulent breach of trust to which the debtor was a party; 

(c) any debt or liability in respect of which the debtor has 
obtained forebearance by any fraud to which he was a party; or 

(d) any liability under an order for maintenance made under 
Section 488 of the Code of Criminal Procedure, 1898 (S. 45). 


Duties of the Insolvent 

The duties of the insolvent are clearly laid down in Section 35* 
They are as follows — 

(1) To attend any meeting of creditors which the official assignee 

may requi r e him to attend, unless prevented by sickness or other 

sufficient cause ard to give such information and submit to such 
examination as the meeting may require. 


(2) The insolvent shall — 

(«) give such inventory of his property, such list of his creditors 
and debtors and of the debts due to and from them, respeo- 


tively; 

( b ) submit to such examination in respect of his property of his 
creditors; 

( c ) wait at such times and places on the official assignee or 
special manager; 

(d) execute such powers-of-attorney, transfers and instruments; 


and . . 

( e ) generally do all such acts and things in relation to his pro¬ 
perty and distribution of the proceeds amongst his creditors 


as may he required by the official assignee or special manager or may 

be prescribed or be directed by the Court by any special order or 

orders made in reference to any particular case, or made on tne 
occasion of any special application by the official assignee or specia 
manager, or any creditor or person interested. 

(3) The insolvent shall aid, to the utmost of bis power, in the 
realization of his property and the distribution of the proceeds 


among his creditors. 

(4) If the insolvent wilfully fails to perform the duties imposed 
upon him by this section, or to deliver up possession to the official 
assignee of anv part of his property, which is divisible amo g 
creditors under this Act, and which is for the time being in his 
possession or under his control, he shall, in addition to any o er 
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t0 Wbich he be sub Ject be guilty of a contempt of 
Court, and may be punished accordingly (S. 33). 


DEBTOR’S PROPERTY 


operty according to the Insolvency Act, “includes any pro¬ 
perty over winch or over the profits of which any person has a dis 
posing power which be may exercise for his own benefit” [S. 2 (<*) ]. 

The property of the insolvent which is divisible among his credi¬ 
tors does not include— B S CredI 

(1) property held by the insolvent in trust for any other person, 

am J 2) . ? e ,J 0 ° l8 ’ ’ f 3ny ’ ° f his trade > and the necessary wearina 

and ch Id i" 8 ’ C0< ; klng - Vessels and furniture of himself, his wiff 
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necessaries as aforesaid not exceeding Rs 300 in the whole [S 52 (1) ] 
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Reputed Ownership 

In this connection it should be noted that the doctrine of reputed 
ownership applies only to traders . It aims at the protection of the 
general creditors of a trader against their having given false credit 
through relying on the goods which are in the possession of the 
debtor and under his order and disposition which do not belong to 
him in fact, but which ostensibly appear to be his property. 6 Thus, 
not only the goods actually belonging to the insolvent trader, but also 
those which happen to be under his “order and disposition ” vest In the 
official assignee or receiver. The requisites in case of reputed owner¬ 
ship happen to be that.— 

(1) the property must be goods, 

(2) the goods must be in the possession, order or disposition of 
the insolvent, in his trade or business at the commencement of the 
insolvency and under such circumstances that is a reputed owner. 

(3) the true owner should have consented to such possession of the 
goods by the insolvent in his trade or business and under such 
circumstances that he is the apparent reputed owner thereof. 

Cases where the question of reputed ownership may arise include 
instances of goods being left with the seller afterpayment by the 
buyer, goods being sent to a shop for sale, mortgaged goods remain¬ 
ing in the possession of the mortgagor etc. The reason here is that as 
the true owner allows the goods to <>e in a shop where goods are 
normally sold, innocent third parties would naturally infer that tbe 
goods belong to the owner of the shop. It shodld be noted that the 
Provincial Act differs in this regard as there the doctrine of reputed 
ownership does not apply to goods which have been mortgaged or 
hypothecated and therefore the Official Receiver takes the goods 
subject to the mortgage or hypothecation. 


After-acquired Property 

We have already seen above that the property acquired by or 
devolving on the insolvent after adjudication also vests in the Official 
assignee, but not unless and until this officer intervenes on behalf oj 
,he insolvent's estate. If he does not intervene and meanwhile the 
insolvent transfers his property to another who takes it in good 
Faith and for value, the transferee acquires a good title to it. The 
same rule applies to the trustee in bankruptcy in England under 
their Bankruptcy Act. Wages earned by the bankrupt after adjudu 
tion, by his own personal exertion or labour, also do not pass to the 

‘ Ryall Rowles (1750). 1 Ves. Sen , 348 
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Debtor’s Property in a Foreign State 
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creditor. The Court refused on the ground that it had no jurisdic¬ 
tion to do so.* 

ONEROUS PROPERTY 

Under this heading are placed land of any tenure burdened 
with onerous conditions, shares and stocks in companies, unprofit¬ 
able contracts, or any other property which is unsaleable or not 
readily saleable because of its binding the possessor to the perfor¬ 
mance of any onerous action or to the payment of any sum of 
money. In case of such property of the insolvent, the Official 
Assignee is given the option w disclaim in writing signed by him within 
twelve month » after the adjudication oj the insolvent . This power of 
disclaimer may be exercised by the Official Assignee notwithstanding 
the fact that he may have endeavoured to sell or may have taken 
possession of the property or may have exercised any act of owner¬ 
ship in relation thereto [S.62(i)]. If. however, an application in 
writing has been made to the Official Assignee by any person inte 
rested in the property requiring him to decide whether he will 
disclaim, and »he Official Assignee has declined or neglected to give 
notice that he disclaims within twenty-eight days alter the receipt 
of application or such extended period as may be allowed by the 
Court, the Official Assignee shall not be entitled to disclaim the pro¬ 
perty thereafter and he shall be laken to have adopted it (S.64). In 
the case of leasehold property, the Official Assignee is not entitled to 
disclaim without the leave of the Court. Before granting such leave 
the Court may require such notices to be given to persons interested 
as it may think just (S.63). Any person injured by the operation oj a 
disclaimer wtll be deemed to be a creditor of the insolvent to the 
extent of the amount of the injury and may prove it as a debt under 

the insolvency (S.67). 

It should be noted that as every disclaimer is bound to affect the 

rights of third parties, it is the duty of the Official Assignee to see 

that he exercises this power as far as possible with the least amount 
of interference with the right and liabilities of others. Persons who 
are injured by a disclaimer are deemed creditors and as such are 
entitled to prove to the amount of the injury as a debt under t o 

insolvency. 

Proof of Insolvency 

On this question our Section 46 and Section 30 of the English 
Act of 1914 lays down that a creditor may prove all debts and liabl- 

• Laxmiram Kevatram B'uttt v. Punamchand Pitatnber, 22 Bom. L.R. 1173 
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lilies, present or future certain or contingent, to which the debtor if 

subject to when he is adjudged an insolvent, or to which he may 

become subject to before discharge, by reason of any obligation 

incurred before the date ot such adjudication. The only exceptions 
being — 

(1) Demands in the nature of unliquidated damages arising other¬ 
wise than by reason of a contract, or breach of trust. 

(2) Debts or liabilities contracted with a person who had notice 
of the presentation of insolvency petition by or against the debtor. 
This second clause does not occur in the corresponding section of 
the Provincial Act therefore such a debt or liability would be prov¬ 
able under the Provincial Act. 

(3) Contingent debts and liabilities provable in insolvency. 

(4) Debts which are not provable under the general policy of 

the law such as gambling debts, debts founded on illegal or immoral 

considerations, etc., must be estimated by the Official Assignee, as 

to their provable value and in case of debts the value of which is 

incapable of being fairly estimated in the opinion of the Official 

Assignee, he must issue a certificate to that effect and thereupon the 

debt or liability will be deemed to be a debt not provable in insol- 
veocy. 

A creditor who fails to prove a debt or liability which is provable 
in Insolvency cannot sue the insolvent after his discourage. Where a 
creditor had submitted his claim to the Official Assignee, but owing 
to an error in his office the final dividend was paid out without this 
creditor being paid, the Court held that as this was a payment in 

mistake of fact the Official Receiver was entitled to a refund of the 

proportion belonging to this creditor from other creditors. 10 

Unliquidated damages which cannot be proved in insolvency are 
those arising from tort, such as libel, trespass, or misrepresentation 
m the prospectus. Damages arising out of contract are provable in 


Proof by Different Types of Creditors 

The general rule is that any person to whom a debt is due 
Who ha, a right to preseo, a petition may pr0>e 

W ere the payment of a debt is guaranteed and the principal debtnr 
h tcome, insolve nt, the cred.tor can prove for the full aniouli, 

11 Jack v. Kl V ppling h {\ 882)* 2 q! a d"U f Ca ‘ CUt>a ' 54 0x1 251 - 
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debt and then recover from the surety the amount of deficiency. The 
surety cannot also prove as there cannot be double proof of the same 
debt, but if the surety has paid the whole amount due to the creditor 
he, the surety, is entitled to prove and not the creditor. The liability 
in respect of the winding up of a joint-stock company can also be 
proved in the insolvency of the contributory. An executor who is also 
a creditor of the deceased has a right of retainer in English law by 
which he can retain the money due to him from the estate of the 
deceased insolvent of which he is the executor but in Indian law he 
has no such right, and therefore he can prove like any other creditor, 
in the insolvency of the deceased for the debt due to him. 12 The 
holder of a bill of exchange has a similar right to prove in the insol¬ 
vency of each of the prior parties to the bill and receive a dividend 
from each estate upon the whole debt, provided he does not get a 
larger amount than the one which is covered by the bill. 1 * The person 

who has endorsed a bill of exchange for the accommodation of another 

person is in the position of a surety and can prove in the insolvency 
of the person accommodated by him. 14 A creditor whose debt is 
secured may (1) realise his security and prove for the balance, 
(2) relinquish his security for the several benefit of the creditors and 
prove for the whole debt, (3) state in his proof the particulars of his 
security, and the value at which he assesses it and prove for the 
balance after deducting the assessed value. 

REALIZATION OF THE DEBTOR’S PROPERTY 

With regard to the realization of the debtor’s property 
Section 68 states as follows:— 

(1) Subject to the provisions of this Act, the Official Assignee 
shall with all convenient speed, realize the property of the insolvent 
and for that purpose may— 

(a) sell all or any part of the property of the insolvent; 

( b ) give receipts for any money received by him; 

and may, by leave of the Court, do all or any of the following things, 
namely — 

(c) carry on the business of the insolvent so far as may be 
necessary for the beneficial winding up of the same; 

11 Indian Succession Act, 1925, S 323 

** Ex parte Rushforth (1805) 10 Ves. 409, p. 416 

14 Haig v. Jackson (1838), M. and W. 598 
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(' d ) institute, defend or continue any suit or other legal pro¬ 
ceedings relating to the property of the insolvent; 

(e) employ a legal practitioner or other agent to take any 

proceedings or do any business which may be sanctioned by 
the court; 


(f) accept as the consideration for the sale of any property of 

the insolvent a sum of money payable at a future time or 
fully paid shares, or debentures or debenture stock in any 

limited company subject to such stipulation as to security 

and otherwise as the court thinks fit; 

(g) mortgage or pledge any part of the property of the insolvent 
or the purpose of raising money for the payment of his 
debts or for the purpose of carrying on the business; 

(/)) refer and dispute to arbitration, and compromise all debts 
claims and liabilities, on such terms as may be agreed upon; 

(/) divide in its existing form amongst its creditors according to’ 

its estimated value, any property which, from its peculiar 

nature or other special circumstances, cannot readily or ad- 
vantageously be sold. 


(2) The official Assignee shall account to the court and pay over 

all monies and deal with all securities in such manner as is prescri¬ 
bed or as the Court directs. Prescn- 


THE OFFICIAL ASSIGNEE 


We have noticed what part the Official Assignee plays in the 

realization of the debtor’s property. The Official Assignee is an 

officer appointed m Bombay by the State Government of Bombay Tn 
Madras by the Chief Justice of the H.gh Court at Madras and’ in 
West Bengal by the State Government of West Bengal after consul 
Ut, on with and with the concurrence of the Chief Justice of the 

High Court at Calcutta. He may be called upon to give such 
security and ,s subject to such rules as may be prescribed fn (S 77) 
Ho has a right to administer oath for the purpose of affiHa J' 
verifying proofs, petitions or other proceedings under this a '? !l 

to the administration of his estate. In particular it shall h. i I 
of the Official Assignee- ’ Sha11 be the 


(a) to investigate the conduct of the insolvent and to 
any application for discharge, stating whether there is 
insolvent has committed any act which constitutes ao 


report (o the court upon 
reason to believe that the 
offence under this Act or 
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under Sections 421 to 424 of the Indian Penal Code, in connection with his insol¬ 
vency or which would justify the court in refus.ng, suspending or qualifying an 
order fur his discharge; 

(b) to take such other reports c ncerning the conduct of the insolvent as the 
court may diiect or as may be prescribed; and 

(c) to take such part and give such assistance in relation to the prosecution of 
any fraudulent insolvent as the court may direct or as may be prescribed. 

He would have the right to sue and be sued by the name of “the 
Official Assignee of the property of an insolvent”, inserting the name 
of the insolvent (Ss. 78, 79 & 83). 

In Bombay and Madras by a local Amendment Act it is provided 
that the Official Assignee shall be a corporation sole by the name of 
the Official Assignee of Bomby and shall have a perpetual succession 
and an official sea! and may sue and be sued in his corporate name 
and may do all acts necessary or expedient to be done in the execu¬ 
tion of his office. 

In the administration of the property, the Official Assignee should 
have regard to any resolution that may be passed at a meeting of the 
creditors, of course, subject to the provision of the law and the deci¬ 
sion of the court. He may call meetings of creditors from time to 
time for the purpose of ascertaining their wishes, and it shall be bis 
duty to summon meetings at such times as the creditors by resolution 
at any meeting, or the Court, may direct, or wherever he is 
requested to call the meetings of one-fourth in value of the creditors 
who have proved their claims (S.85). 

Committee of Inspection 

The Court may, if it thinks fit, authorize the creditors who have 
proved iheir claims to appoint from among themselves a committee of 
inspection for the purpose of superintending the administration of the 
insolvent's property by tne Official Assignee . The committee’s powers 
of control over the Official Assignee may also be prescribed by the 
Court (S.88). As regards Bombay, a committee shall consist of not 
more than five and not less than three. It shall meet at such time 
and place as may from time to time be appointed and failing such 
appointment at least once in a month. It may act by a majority of 
its members present at a meeting, but unless a majority of the com¬ 
mittee is present, it shall not act. Where the committee has been 
appointed under Section 88 of this Act the Official Assignee shall, 
in the administration and distribution of the property of the insol¬ 
vent have regard to any direction that may be given by the committee 
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but any direction given to the official assignee by resolution of the 
creditors at a meeting shad, in case of conflict, override any direc¬ 
tions given by the committee. Again, where a com nittee of inspection 
is appointed, the official Assignee shall consult the conedttee before 
applying to the court for leave to dj any of the acts under Section 68 
Jor which the leave of the Court is required as per paragraph on duties 
and powers of the Official Assignee.'* 


Remuneration of the Official Assign 



The Official Assignee’s remuneration would depend upon what 
is prescribed by the Rules. 

Distribution of Property 

The official assignee has to declare and distribute the dividends 

among creditors who have proved their debts with all convenient 

speed, and it is laid down that the first dividend (if any) shall be 

declared and whhin one year after the adjudication unless there is a 

good cause for postponing the declaration. The subsequent dividends, 

unless there is sufficient reason to the contrary, must be declared and' 

be payable at intervals of not more than stx months. The nolL e of the 

intention to declare a dividend would be published in the prescribed 

manner and must be sent to each creditor named in the insolvent’s 

schedule. After declaring a dividend, every creditor should be sent 

the notice showing the amount of dividend and how it is to be paid 

(S 69). It may be noted that no such period or notice is mentioned 
in the Provincial Act. 

In the calculation and distribution of dividends, the Official Assig¬ 
nee must retain in his hands sufficient assets to meet the following: _ 

(а) debts provable in insolven-y and appearing from the insolvent’s statement 
or otherwise to be due to persons resident in places so distant that in the ordinary 

course of communication they have not had suflicient time to tender their proofs; 

(б) debts provable in insolvency the subject of claims not yet determined; 

(c) disputed proof of claims; and 

(d) the exp.-nsej necessary for the administration of the estate or otherwise 
(S.71 )• 

If it happens that any creditor has not proved bis debt before 
the declaration of the dividend, that creditor shall be entitled to be 
paid out of any money which happens to be in the hands of the 

Official Assignee before it is applied to the payment of any future 

dividend (S.72). After all the assets have been realized, or at least so 
much of them a s can be realized without needlessly protracting the 
" Pres T. Insol. Rules Bam. 184-186 
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proceedings in insolvency, the Official Assignee shall , with the leave 
of the Court , declare a final dividend . Before doing so, however, ho 
must send notice to the persons who claim to be the creditors, but 
who have not proved their claims, inviting them to do so with a notice 
that if they do not prove the same within the time limited by the 
notice he would proceed to make the final dividend without regard 
to their claims. After this the property of the insolvent shall be 
divided among the creditors who have proved their debts, without 
regard to the claims of any other persons (S. 73). If, after the pay¬ 
ment of all the claims in full with interest and expenses, there remains 
a balance, the insolvent shall be entitled to such a balance (S. 76). 

Effect of Insolvency on Antecedent Transactions 

With regard to transactions entered into by the insolvent prior 
to his insolvency, all bona fide transactions are generally speaking, 
protected, such as— 

(1) any payment by the Insolvent to any of bis creditors which 
does not fall under the heading of fraudulent preference; 

(2) any payment or delivery to the insolvent bona fide; 

(3) any transfer by the insolvent for valuable consideration; and 

(4) any contract or dealing by or with the insolvent for valuable 

consideration. 

The only condition precedent to these is that such transactions 
ought to have taken place befor the date of the order of adjudication 
and that the person with whom such transactions have taken place 
had not, at the time, notice of the presentation of any Insolvency petition 
by or aginst the debtor (S. 57). Any transfer of property in conside¬ 
ration of marriage or in favour of a purchaser or incumbrancer in 
good faith would also be good. Other transactions if made two years 
prior to the date of adjudication, would be protected (S. 55). 

Execution Creditors 

Where a creditor has obtained a decree of execution against the 
property of a debtor be is not entitled to retain this against the 
Official Assignee unless he has realized the assets in the course of 
execution by sale of otherwise before the date of the admission o 
the insolvency petition. Otherwise any creditor or anyone interested 
may give notice of adjudication to the Court which is executing the 
decree, and on receipt of such a notice, the Court must direct that 
the property may be delivered to the Official Assignee if it still e m 
the possession of the Court. Of course, the cost of execution will be a 
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first charge on the property so delivered and the Official Assignee will 
have to satisfy the charge. If, however, the property has been sold 
under execution, any person who buys the same in good faith would 
acquire a good title against the Official Assignee (Ss. 53 & 54). 

Fraudulent Preference 

Fraudulent preference in insolvency is defined by Section 56 as— 

(1) Every transfer of property, every payment made, every obligation incurred, 
and every judicial proceeding taken or suffered by any person unable to pay is* 
debts as they become due from his own money in favour of any creditor with a 

view of giving that creditor a preference over the other creditors, shall, if such 
person is adjudged insolvent on a petition presented within three months after the 
date thereof, be deemed fraudulent and void as against the Official Assignee. 

(2, This Section shall not affect, the rights of any person making title in good 
faith and for valuable consideration through or under a creditor of the insolvent. 

The essential conditions to a fraudulent preference, therefore, are__ 

(1) That the payment is made by a person who is unable to pay 
his debts as they become due; 

(2) that it is made to a creditor or to some one on his behalf; 

(3) that it is made without any pressure; 

(4) that it is made with the main and dominant intention of 
preferring that creditor to oth^r; and 

(5) the debtor is adjudged insolvent on a petition presented 
within three months after the date of the transfer of payment. 

Preferential Debts 

In the distribution of the property of the insolvent the following 
debts shall be paid in priority to all other debts and shall rank equally 
between themselves and must be paid in full, unless the property of the 
insolvent is insufficient to meet them, in which case they shall abate 
in equal proportions between themselves— 

(<j) all debts due to the Government or to any local authority; 

(b) all salary or wages of any clerk, servant or labourer in respect of services 
rendered to the insolvent during four months before the date of the presentation of 

the petition, not exceeding three hundred rupees for each such clerk, and one 
hundred rupees for each such servant or labourer; and 

(c) rent due to a landlord from the insolvent; provided the amount payable 

under the clause shall not exceed one month’s rent (S. 49). 

Set-off 

Where there have been mutual dealings between an insolvent and 
a creditor, an account is to be taken of what is due from one party to 
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the other in respect of such mutual dealings, and the sum due from 
one party must be set-off against any sum due from the other party 
and the balance of the account shall be claimed or paid on either 
side. The person claiming the set-off against an insolvent’s property 
should not have had notice o! the presentation of the insolvency petition 
against the debtor at the time of giving credit , otherwise he would 
not be entitled to claim such a set-off (S. 47). 


Partnership Property 

In the case of partners the partnership property is applicable in 
the first instance, in payment of the partnership debts and the sepa¬ 
rate property of each of the partners is applicable in the first 
instance for the payment of their separate debts. Any surplus of 
either of the properties shall be dealt with as part of the other pro¬ 
perty, i.e. surplus out of private property, after paying private debts, 
shall be dealt with as a part of tbe partnership property and vice 
versa [S. 49 (4)]. 

The Order of Discharge 

The insolvent can at any date, after the order of adjudication 
and after his public examination, apply to the Court to fix a date for 
the hearing of the application for discharge. With regard to the 
public examination it need only be stated that at such an examination 
the insolvent is examined upon oath when he should be ready to 
answer all questions that may be put to him by the Court or by his 
creditors concerning his affairs and the cause of his failure. The 
Official Assignee shall also take part in this examination. All the 
parties may be represented by legal practitioners. After this public 
examinatton, the Court hears the application for discharge in open 
Court and considers the report, if any, that the Official Assignee 
may have made as to the insolvent’s conduct and affairs. The report 
of the Official Assignee is prima facie and not conclusive evidence of 
the statement therein, and therefore the Court may look into the 
evidence on which the report is based. Tbe Court may either 

(a) grant or refuse an absolute order of discharge; or 

(b) suspend tbe operation of the order for a specified time; or 

( c ) grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards become due 
to the insolvent, or with respect to his after-acquired property [S.8J. 

The Court must refuse the discharge In all cases where the insol¬ 
vent has committed any offence un ^er the Insolvency Act or under 
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Sections 421 to 424 of the Indian Penal Code. Where the insolvent’s 
assets are not of a value equal to four annas in the rupee on the 
amount of his unsecured liabilities, the Court may either refuse the 
discharge, or suspend it for a specified time or until a dividend of 
not less than four annas in the rupee has been paid, unless the court 
is satisfied that the fact that the assets are not of such value has 
arisen from circumstances for which the insolvent cannot justly be 
held responsible. The Court may , under the same circumstances, 
discharge the insolvent on his consenting to a decree being passed 
against him in favour of the official assignee for any balance, or 
part thereof, provable under the insolvency which is not satisfied at 
the date of his discharge to he paid by him out of his future earnings 
or after-acquired property. The same rule w ; ou!d apply where the 
insolvent has omitted to keep proper books of accouut, or has conti¬ 
nued to trade after knowing himself to he insolvent, or has contrac- 
te any debt provable in insolvency without having at the time any 
reasonable or probable ground of expectation that he would be able 
0 pay it, or where the insolvency has been brought about by ra*h 
fin azardous speculatioa or by unjustifiable extravagance or by $om m 
bting or by culpable neglect of his business rflairs, or where ibe insol¬ 
vent has put his creditors to unnecessary expense by a fivolousor 

vexatious defeme to anv suit properly brought against him, or incur¬ 
red unjustifiable expense within three months preceding the time of 
presentation of the petition by bringing a frivolous or vexatious suit 
or within three months previous to the date of petition, when unable 
o pay debts, has given an undue preference to any of his creditors. 
The same result would follow if,he insolvent, has concealed or 

breZ 7, Z Z kh PT ° Peny ‘ ° f has been euiHy of fraudulent 
breach of trun [S. 39], 

As has already been mentioned, certain debts are not wiped off 

^ a "° t r . der :° f di s ^ ar ge. Except for this, an order of discharge will 
release the insolvent from all debts provable in insolvency. Such an 

vaHditv If th° C0 " C ‘ USiVe Mnce of,he insolvency and of the 
charel woI.H r DS ? proCeedi "* s ' However, anorderofdis- 

tion iflh? ,v eaSCa personwho at,he date of the presenta- 

was iointlv bo. 7 T/ f r co ,rus!ee wi,h insolvent or 

also not release^ " ^ any joint centract with him. It will 

was surety ° rin tbe 

Small Insolvency 

Under the Presidency-towns Insolvency Act when the esrat* 
e inso vent debtor is not likely to exceed in value Rs 3,000 or such 
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lesser amount as may be prescribed, the Court may order that tho 
estate be administered in a summary manner as a small insolvency. 
In such a case there is no public examination of the insolvent, unless 
and the creditors or the Official Assignee require it. As far as possible 
practicable, the estate must be distributed in one dividend [S. 106J. 

PROVINCIAL INSOLVENCY ACT, 1920 

This Act extends to India as administered by Courts having 
jurisdiction outside the Presidency-towns whereas, as we have seen 
earlier in the Chapter, the Presidency-towns Insolvency Act applies 
to the Presidency-towns. The Courts outside the Presidency-towns 
which administer jurisdiction under this Act are the District Courts, 
unless the State Government by notification in the Official Gazette 
invests any Court subordinate to a District Court with jurisdiction 
In any classes of cases, and any Court so invested shall within the 
local limits of its jurisdiction have concurrent jurisdiction with the 
District Court under this Act. 

Court Decide Questions 

The Court having jurisdiction shall have full power to decide 
all questions whether of title or priority, or of any nature what- 
sover, and whether involving matters of law or of fact, which may 
arise in any case of insolvency coming within the cognisance of the 
Court, or which may be considered expedient or necessary to decide 
for the purpose of doing complete justice or making a complete dis¬ 
tribution of property in any such case. Such decision shall be bind¬ 
ing and final [S. 4]. This section, virtually speakiDg, corresponds to 
Section 7 of the Presidency towns Insolvency Act of 1909. It has 
been decided that a Court can, under that Act inquire into a waqf 
executed by an insolvent. 18 The Court can here inquire into a is 
puted title and order delivery of the property to the purchaser from 
the official receiver. The proceedings are to be with the same proce¬ 
dure and powers as the Court has and which the Court exercising 
jurisdiction in this matter can exercise within its original civil juris¬ 
diction. 

Acts of Insolvency 

Tbe acts of insolvency under this Act (S. 6) are the same as in 
Section 9 of the Presidency-towns Insolvency Act. 

*• Abdul Hasan Khan v B Rajblr Prasad (1930) I. L. R. 6 Luck 614 




Insolvency Law 


t 


503 

Insolvency Notice 

fofiombijy the same provisions regarding insolvency notice 

apply as in the Presidency-towns Insolvency Act which has already 
been mentioned. 7 

Adjudication and petition 

COmmits one of the acts of insolvency dealt with 

vencv .55, u 6 PreSeDted for his adjudication in insol- 

whJ' 5? , byh ' S Ciedltor or b y <he debtor himself. In fact, 
.. ebtor h J msel f P em °*it. the presentation of such a petition by 
Mm is an act of insolvency by itself independent of any other act deent- 
to be an act of insolvency. The petition must be presented to a 
Court which has jurisdiction in any local area in which the debtor 
or inanly resides or carries on business, or personally works for 

7 ! , hebaSbCen arrestedor imprisoned, where he is in cus- 

lf tu » 7 N ° t,Ce fh3t unIikein tbe corresponding Section (II) 

be Presidency Towns Insolvency Act no particular period of 

residence etc. is here prescribed. The Provincial Act also contains 

a proviso to Section 11 under which no objection as to the place of 

Sw Cnt C3 , n bC . taken in thC exerdse of appe,!ate or revisions 

Z t. d a.The” Wa , S "" C °" r ' by which ,h ' 

Z ° ™ ea /! ,est P° ss,b!e opportunity, and unless there has 

been a consequent failure of justice. 

Creditor’s Qualification 

A creditor Is not entitled to present an insolvency petition, unless _ 

two ,he d ht ° J Wing f ° the crcdit ° r 0r J° int, y to creditors, where 
two or more creditors join in the petition, 

(2) comes to the aggregate amount of not less than R s 500, 

...<si^^:r a,ed!um ei,her pByM ° ™ 

wi ' hiD ,hree nomhs 

There is, of course, no objection to present a petition on tti« 

IJjhe JT S ? that °" Wh ’ Ch thc act °f insolvency was committed 

mate ofT 0 7 “VT U * * md Creditnr ' he «•«* give an esti-* 

. fh the Va Ue ° f the secur, ty and will be admitted as a creditor 

tlToftlT f thC ba ' anCe ° r th<5 deht due *° after the dedut 

Sir""" ,o r " in ’ uiib - is t: 
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Debtor’s Qualification 

If, however, the petition is presented by the debtor he shall not 
be entitled to do so unless— 

(1) he Is unable to pay his debts, 

(2) the debts amount to Rs 500, or 

(3) he is under arrest or imprisonment in execution of the decree 
of any Court for the money; or 

(4) an order of attachment in execution of such a decree has 
been made, and is subsisting, against his property (S. 10). It may, 
however, be added that joint stock companies or corporation which 
were formed under any enactment for the time being in force, can¬ 
not be petitioned in an insolvency Court. Once a petition is presented 

it cannot be withdrawn without the leave of the Court (S. 14). How¬ 
ever, if two or more insolvency petitions are presented against the 
same debtor or where separate petitions are presented against joint 
debtors, the Court may consolidate the proceedings or any of them, 
as the Court thinks fit (S 15). Should the debtor against whom the 
petition has been presented die, the Court may continue the proceed¬ 
ings so far as may be necessary for the realization and distribution 
of the property of the debtor (S.17). Here it makes no difference 
whether the petition is presented by a creditor or the debtor him- 
self. 17 The heirs of the deceased insolvent, however, will have to be 
brought on the record for further proceedings after his death. 

Interim Receiver 

' The Court may appoint an interim receiver and while admitting 
the insolvency petition it may, where the petition is by a creditor, 
and shall, if it is by the debtor appoint, an interim receiver of the 
property of the debtor, who may be directed to take immc ia e 
possession of >he property. The receiver has the usual powers o 
receiver under the Civil Procedure Code (S 20). 


Interim Proceedings Against the Debtor 


At the time of making the order admitting the petition or at any 
subsequent date prior to adjudication, the Court may either of its 
own rtiotlon or on the application of any creditor 

(1) order the debtor to give reasonable security for his appea¬ 
rance until final orders are made upon the petition, and in case o 
default of giving such security be shall be detained in the civi 


prison; 


17 Ramathai Anni v. Kannlappa Mudaliar (1928), I.L.R. 51 Mad. 495 
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( 2 ) order the attachment by actual seizure of the whole or any 

part of the property in the possession of or under the control of the 
debtor, other than such particulars (not being his books of account) 
as are exempted by the Civil Procedure Code, or by any other enact¬ 
ment for the time being in force from liability to attachment and 
sale in execution of a decree; 

il° rder i Warrant t0 iSSUe wi,h or without bail for arrest of 
the debtor order,ng either that he should be detained in a civil 

prison or be released on such terms as to security as may be reason¬ 
able and necessary. ; D 

c ° r t der fi “ Dder Clauses 2 and 3 s fa all not be made unless the 

Court is satisfied that the debtor, with intent to defeat or delay his 

dena V ‘° T'/* ^ pr ° CeSS of the Court * absconded or has 
a J ed , fr0 “ the ]o ™ ] limits of ‘he jurisdiction of the Court, or is 
about to do so; or where the debtor has failed to disclose or has 
concealed, destroyed, transferred or removed from such local limits 
or is about to do so, any documents likely to be of use to his credi¬ 
ts in the course of the hearing, or any part of his property (S 21) 

There is no provision in the Presidency.towns Insolvency Act equi-‘ 
valent to the provisions under Sections 21 to 3J of this Act. for the 
simple reason that in the Presidency-towns Insolvency .,cr there is no 
InierntM stage between the presentation of the petition and the 
al ad J udlcat °n of the debtor , as there is in other courts of India. 

The debtor, of course, during the interim proceedings m „s* 

produce all books of accounts and give such inventories of his nrn 

Sr, r fhi! ? d,t0rs *" d “ d .be 1 «bU due ,o 

and from them as may be required. He must also submit himself to 

iD reSP ' C ‘ ° r his " !>■•» creditors 6 and 

Court r “• *““" d ,im ' S appoln, ' d »y Ihe Court before the 

acts to relation to his proper,, as he nray be reou edlo do bv S 
Court or the Receiver (S.22). q to do by the 

Hearing of the Petition 

°° . thc da>e ^pointed by the Court for the hearing of the neti 
tion and on subsequent days durinc which »h» h • ine peti- 

is: r,r.r ,t sr r :: ~« 

’ft -he petition has been served on the dehtoe. U mI 


1 
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least, it must be established that the debtor has committed an act o t 
insolvency as alleged against him. If the debtor is present, the Court 
shall examine him as to his conduct, dealings and property in the 
presence of such creditors as appear at the hearing, and the creditors 
shall have the right to put such questions to the debtor on the peti¬ 
tion as are relevant [S 24]. If the Court in not satisfied at the hearing 
of the petition with the proof of any of these, it shall dismiss the 
petition [S.25]. Not only this, but in case of the creditor’s petition 
the Court may even award compensation to the debtor not exceeding 
Rs 1,0J0 if it is satisfied that the petition was frivolous or vexatious 
[S 26]. 


Order of Adjudication 


If at the hearing the Court is satisfied as to the proofs produced, 
an order of adjudication shall be made in which the Court must speci¬ 
fy the period during which the debtor must apply ot his discharge. 
This period may be extended at the discretion of the Court. The 
effect of the adjudication order is that the whole of the property of 


the debtor vests in the Court or the official receiver and becomes 
divisible among creditors. The result is that all properties belonging 
to the insolvent debtor, or under his order or disposition in his trade or 
bustness, fall under the power of the Court or Receiver. Not only this 
but all other property which devolves on the insolvent debtor or is 
acquired by him after the adjudication order and before the discharge 

also forthwith vests with the Court or Receiver. 


Notice of the order of adjudication must be published in the 
local Official Gazette and in such other manner as may be presented. 


Doctrine of Relation Back 

The doctrine of relation back has been fully dealt with in con¬ 
nection with the Presidency-towns Insolvency Act and should be 
carefully studied. This doctrine in the Provincial Insolvency Act 
occurs under section 28 (7), which lays down that an order of 
adjudication relates to and takes effect from the date of the presen¬ 
tation of the petition on which it is made. 


Proof by Creditors 

After the adjudication order all persons who claim to be creditors 
of the insolvent must tender proof of their respective debts as to the 
amount and particulars thereof and the Court, by order, determines 
the persons who have proved themselves to be creditors of the insol* 
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vent stating the amount for which they have so proved Thus a sche 
duk of creditors nod their aairos is to be prepared Anv debt Thl 

on ini W r b ,f ^ i “ Capabl ' ! ° f b "' DS proved ascertained in the 
pinion of the Court, should not be included iu the schedule This 

schedule must be posted in the Court house [S. 331 


Annulment by the Court 


adiuS'a'nts^n.' “t T Z'°’ ^ M 

up" in fun ht r? 0T that the ' DS ° l ™ncy debts have been paid 
person interested, wVa'nnul the 'aZToXn^fs^ " *** ° ther 


Composition and Schemes of Arrangement 


for a^b^to submit\ < proposal d for°a “S?”"' !' iS °*° 
of his debts, or a nronosal for * composition in satisfaction 

whereupon the Court fixes a date^SwiSXn”* of T ^ 

r. ,b / °d f ■~ ‘"XrS? 

creditors whose debts are proved and whn * ° ^ UC ° f aH the 

by pleader resolve to accent the n . Presen ‘ iU P2rson or 

duly accepted by the creditors. The Court ’th* ^ be , deemed to be 
either to approve or refncp th thereupon has the option 

T , if i, zz 4- 

where a receiver is appointed and a ft Pr 8 re P° n of the receiver, 
which may be made by or onUal/of 

° ,ber - «£■« c-r - 


Debts not wiped off by Discharge or Composition 


The di bts which are not wined nfrhv a' u 
are the same as in the case of the ^resJen’ f arge or composition 

Ac,. Section 44 Ls been ad “”d ^ ' b h ««*v.4 

given in detail in this Chapter. ‘ debls b “ ve alrea(, 3 been 


Order of Discharge 


adjudication lld\htCounfixe!ada d,SCharge at an 7 tim e after his 
as may be prescribed for the h^xinaonho^y^ SUCh * manner 

__ iDg 01 the application of discharge. 
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The Court after the hearing may pass any of the following three 
orders :— 

(1) grant or refuse an absolute order of discharge; or 

(2) suspend the operation of the order for a specified time; or 

(3) grant an order of discharge subject to any conditions with 
respect to any earnings or income which may afterwards become due 
to the insolvent, or with respect to his after-acquired property 

[S. 41 (2) ]. 

Where there is reason to refuse the discharge the Court may do 
so even though there is no opposition to it. If, however, the Court 
imposes conditions to the discharge, it has been laid down that t e 
conditions stiould not be so imposed as to make them tantamount to 
an absolute refusal of discharge. 18 The Court muU refuse an absolute 

order of discharge if it is proved that— 

(1) the insolvent’s assets are not of a value equal to eight annas 
in the rupee on the amount of his unsecured liabilities, unless it is 
shown by the insolvent that this position has risen from circum¬ 
stances for which he cannot justly be held responsible; 

(2) the insolvent has omitted to keep books of account as are 
usual and proper in the business carried on by him with a view to 
sufficiently disclose bis business transactions and financial positio 
within the three years immediately preceding his insolvency. 

(3) that the insolvent has continued to trade after knowing him 
self to be insolvent: 

(4) the insolvent has contracted any debt provable under this 
Act without having at the time of doing so any reasonable or probable 
ground or expectation that be would be able to pay it: 

( 5 ) he has failed to account satisfactorily for any loss of assets 

or for any deficiency of assets to meet his liabilities; 

(6) the insolvent has brought on, or contributed to his insol¬ 
vency by rash speculation, or unjustifiable extravagance in living, or 
gambling, or culpable negligence of his business affairs; 

(7) the insolvent has within three months preceding the date o 
the presentation of the petition given an undue preference to any ot 

his creditors; . , . 

(8) the insolvency on any previous occasion has been adju dg e a 4 

an insolvent or made a composition or arrangement with bis credi- 
tors; 

18 Re James, Ex parte James (1890), 25 Q.B.D. 285 
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(9) he has concealed or removed his property or any part thereof 

or has been guilty of any other fraud or fraudulent breach of trust 
[S. 42], 

Set-off 

This point has been dealt with in connection with the Presidency- 

towns Insolvency Act, which should be referred to as the law is the 
same on this point. 

Fraudulent Preference 


In connection with preferential transfers and payments, i.e. where 
the insolvent pays after committing an act of insolvency any creditor 
in ulin priority to other creditors, the essential conditions to be 

proved in a Court of law, are — 

(1) that the payment is made by a person who is an insolvent; 

(2) that it is made to a creditor or to some one on his behalf; 

(3) that it is made without any pressure; 

(4) that it is made with the main and dominant intention of 
preferring the creditor to others; and 

(5) that the debtor has been adjudged insolvent on a petition 
presented within 3 months after the date of the transfer or payment 

Official Receiver 


aQ , p TT' may appoint such P ers °ns as it thinks fit 

as Official Receiver for any local limits and in that case the Court 

under whose junsdict,on he so acts may appoint him as receiver for 
the purpose of every order appointing a receiver or an interim 
receiver. The Official shall receive such remuneration as the State 
Government may fix. Where no receiver is appointed the Court 
shall have all the rights of and may exercise all the powers conferred 
on a receiver under this Act [Ss. 57 & 58]. 

Powers and Duties of the Official Receiver 

The powers and duties of a receiver so appointed are that— 

(1) he can sell all or any part of the property of the insolvent- 

(2) give receipts for any money received by him- and with th* 

consent of the Court may— lth tho 

(a) carry on the business of the insolvent so far as mav h„ 
necessary for the beneficial winding up of ihe same; b 

institute defend or continue any suit or other legal 
proceed,ngs relating to the property of the insolvent and Sj 
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that purpose employ a pleader or other agent to take any procee¬ 
dings or do any business which may be sanctioned by the Court; 

(c) accept as the consideration for the sale of any property 
of the insolvent a sum of money payable at a future time subject 
to such stipulation as to security as the Court may think fit; 

(d) mortgage or pledge any part of the property of the 
insolvent for the purpose of raising money for the payment of 
his debts; 

(e) refer any dispute to arbitration, and compromise all 
debts, claims and liabilities; on such terms as may be agreed 
upon; 

(f) divide in its existing for among the creditors, accord¬ 
ing to its estimated value, any property which, from its peculiar 
nature or other special circumstances, cannot readily or advan¬ 
tageously be sold (S. 59). 

Priority of Debts 

% 

In the payment of debts while distributing the debtor’s property, 
after all secured creditors have been paid out of their securities , the 
following have priority , viz — * 

(1) all debts due to the Government or to any local authority 

and 

(2) all salary or wages, not exceeding Rs 20 in all, of any clerk, 
servant or labourer in respect of services rendered to the insolvent 
during four months before the date of the presentation of the peti¬ 
tion. 

These debts rank in priority between themselves, unless the 
property of the insolvent is insufficient to meet them in which case 
they must be paid in equal proportions between themselves. In case 
of partners, the partnership property is applicable in the first ins¬ 
tance to the payment of the partnership debts. Where there is a 
surplus of separate property of the partners, it is to be dealt with as 
part of the partnership property; and where there is a surplus of the 
partnership property, it must be dealt with as part of the respective 
separate property in proportion to the rights and interests of each 
partner in the partnership property. If all the debts are paid off and 
a surplus remains, it must be applied in payment of interest from 
the date on which the debtor is adjudged an insolvent at the rate of ^ 
6 per cent per annum on all debts entered in the schedule. If after 
payment of all debts there is a surplus, the surplus, of course, be¬ 
longs to the insolvent [S. 61]. 
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Small Insolvency 

Under the Provincial Insolvency Act, the Court can order that 
the property of the debtor be administered as a small insolvency in 
a summary manner, if the property of the insolvent is not likely to 
exceed in value to Rs 500. The estate is administered, and dividend 

l S mal! d - aS i S,ng,e d,vldend - Unless the Court otherwise orders, the 
small insolvency is not to be gazetted. The debtor must apply for 

his discharge within six months from the date of adjudication. [S 74] 


SUMMARY 

Law of Insolvency 

- (1) 'Presidency Towns Insolvency Act 1909 whirh an ni; A «. 

to the Presidency towns of Bombay, Calcutta and Madras and P 
rest lnidia Pr ° ViDCia ' I ” S0 ' V '“ Cy Act ' l920 ' which applies to the 


and 


V 

Main Objects of Insolvency Law 

(1) To protect the deotor against harassment by his creditors 

^ t0 secure an equitable and speedy distribution of the 
tor s property among his creditors. on 01 tbe deb ' 

Who can be made Insolvent 

Anyone of sound mind and full aop if /n , . 

(2) he has committed an act of insolvency. IS 3 debtor a nd 

Commencement of Insolvency 

Under the Presidency Towns Insolvency Act and th* p„ .• u 
Bankruptcy Act-date of the first available act of insolvency g 

petition^ * he Pf0vi,,C^a, l ° solve ° c >' Ac ‘-°” Pr«««ta,i„„ „ f 

Creditor’s Petition 

(0 Aggregate debts amount to Rs 500. 

(2) Liquidated sum. 

(3) Act of insolvency by debtor. 


(4) Act of insolvency committed within 3 months 


tion. 


Debtor’s Petition 


before peti¬ 


ll) Debt amounts to R* 300. 
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(2) Debtor is under arrestor imprisoned in execution of a money 
decree. 

(3) An order of attachment is subsisting against his property In 
execution of such a decree. 

Procedure on Admission of Petition 

Presidency Act: If Court is satisfied with the proofs of creditors 
it will pass an order of adjudication. The court may appoint an In¬ 
terim Receiver if necessary. 

Provincial Act: In case of creditor’s petition. Court may, and 
if debtor’s petition Court must, appoint an Interim Receiver, pass 
interim order, hear petition and pass order of adjudication. 

Acts of Insolvency 

(a) If, in India or elsewhere, he makes a transfer of all or subs¬ 
tantially all his property to a third person for the benefit of his cre¬ 
ditors generally; 

(b) if, in India or elsewhere, be makes a transfer of his pro¬ 
perty or of any part thereof with intent to defeat or delay his credi¬ 
tors; 

(c) if, in India or elsewhere, he makes a transfer of his property - 
or of any part thereof, which would, under this or any other enact¬ 
ment for the time being in force, be void as a fraudulent preference 

if he were adjudged an insolvent; 

(d) if, with intent to defeat or delay his creditors, 

[i] he departs or remains out of India, 

[ii] he departs from his dwelling-house or usual place of busi¬ 
ness or otherwise absents himself, 

[iii] he secludes himself so as to deprive his creditors of the 
means of communicating with him; 

(e) if any of his property has been sold or attached for a period 
of not less than 21 days in execution of the decree of any Court for 
the payment of money; 

(f) if he petitions to be adjudged an insolvent; 

(g) if he gives notice to any of his creditors that he has suspen¬ 
ded, or that he is about to suspend payment of his debts; 

(h) if he is imprisoned in execution of the decree of any Court 
for the payment of money; 

(i) if, after a creditor has served an insolvency notice on him 
under this Act in respect of a decree or an order for the payment of 
any amount due to such creditor, the execution of which is no* 
stayed, he does not, within the period specified in the notice which 
shall not be less than one month, either comply with the require¬ 
ments of the notice or satisfy court that he has a counter claim or 
set-off which equals or exceeds the decretal amount or the amount 
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ordered to be paid by him and which he could not lawfully set up 

in the suit or proceeding in which the decree or order was made 
against him. 

Effect of Order of Adjudication 

(1) The whole of the insolvent’s property rests in the Official 
Assignee (under the Presidency Towns Insolvency Act) or in the 
Court or Receiver for being divided among the creditors. 

(2) The debtor can no longer deal with the property. 

<3) The debtor is disqualified from holding certain offices. 

(4) The debtor is released from his liabilities pending insolvency 
proceedings. 

(5) Suits and other court proceedings are stayed. 

(6) The order relates back to the commencement of the insol¬ 
vency. 

Protected Transactions 

(1) Any payment by an insolvent to any of his creditors. 

(2) any payment or delivery of property to the insolvent; 

(3) any transfer by the insolvent for valuable consideration or 

(4) any contract or dealing by or with the insolvent for valuable 
consideration. 

Doctrine of Relation Back 

On passing of the order of adjudication the insolvency relates 
back to the date of the commencement of the insolvency which is 

Under the Presidency Towns Insolvency Act—the date of the 
first act of insolvency. 

Under the Provincial Insolvency Act —the date of the presenta¬ 
tion of the petition. 

Protection Order 


A Protection Order is an order of the Court by which the iniol- 
vent is protected from being arrested or detained in prison for anv 
debt to which the order applies. J 


Composition or Schemes of Arrange 



ent 


Only after the adjudication order the insolvent may propose a 

scheme of composition or arrangement through the Official Assignee 

to a meeting of creditors. On approval of the scheme the Court will 

annul the adjudication and the property of the debtor will revest in 
him. 


Debts Not Wiped Out by Co 


ii 


position or 


Discharge 


(a) Any debt due to the Government; 
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(b) any debt or liability incurred by means of any fraud or 
fraudulent breach of trust to which the debtor was a party; 

(c) any debt or liability In respect of which the debtor has 
obtained forebearance by any fraud to which he was a party; or 

(d) any liability under an order for maintenance made under 
Section 488 of the Code of Criminal Procedure, 1898. 


Debtor’s “Property” 

Includes—any property over which or over the profits of which 
any person has a disposing power which he may exercise for his own 
benefit. 

Does not include—(i) property held by the insolvent in trust for 
any other person; (ii) the tools, if any, of his trade, and the necessary 
wearing apparel, bedding, cooking vessels and furniture for himself, 
his wife and children, to a value, inclusive of tools and apparel and 
other necessaries as aforesaid not exceeding Rs 300 on the whole, 
(iii) Property in a foreign country. 

Doctrine of Reputed Ownership 


Applies only to traders. 

Aims at protection of general creditors of a trader against false 
credit given on goods in the debtor’s possession which ostensibly 
appear to belong to the debtor. 

Thus not only goods actually belonging to a debtor but also. If 
he is a trader, those under his “order or disposition” vest in the 
Official Assignee or Receiver provided the following conditions are 
fulfil leds — 


(1) the property must be goods; 


(2) the goods must be in the possession, order or disposition of 
the insolvent, in his trade or business at the commencement of the 
insolvency and under such circumstances that he is the reputed 

owner; and 


(3) the true owner should have consented to such possession of 
the goods by the insolvent in his trade or business and under such 
circumstances that he Is the apparent reputed owner thereof. 


After acquired Property 

Vests in the Official Assignee or Receiver only if they intervene 
on behalf of the insolvent’s estate. 


Debtor’s Property In Foreign State 

Does not vest in the Official Assignee or Receiver 
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Onerous Property 

A. fii ^ ithin D m ° ntfaS after the ° rder ° f ad J' ud 'cation the Official 
Assignee or Rece.vcr has the option to disclaim in writing anv nro- 

perty which is unsaleable or not readily saleable. 

Debts Provable in Insolvency 

(1) All debts and liabilities, present or future certain nr 

tioTofder WhiCh thC debt ° r ' S subject at the t,tQ e of the adjudica- 

fl fter ( hLtIi d ^ t V nd J i f b j , i. ties to, * hich ^ may become subject 

^judication b ^t before his discharge by reason of anv obli- 

gation which he may have incurred before such adjudication. 

Debts Not Provable In Insolvency 

(1) Demands in the nature of unliquidated damages arising 
otherwise than by reason of a contract, or breach of trust. ® 

e ^* eb * s °f liabilities contracted with a person who had notice 
ftff e Prcentatron of insolvency petition by or against the debtor. 
This second clause does not occur in the corresponding section of 

the Provincial Act therefore such a debt or liability would be pro* 
vable under the Provincial Act. P 

(3) Contingent debts and liabilities provable in insolvency. 

,, , ( 0 4) Debts which are not provable under the general policy of 
the law such as gambling debts, debts founded on illegal or immoral 

considerations etc., must he estimated by the Official Assignee as 

to their provable value and in case of debts the value of which is 
incapable of being fairly estimated in the opinion of the Official 

d^ S M gne r h u-r, USt -n S u e a cer ‘ificate to that effect and thereupon the 
veScy ,ab ' yW ' be dee,ned to bea d ebt not provabl e P insol- 

Effect of Insolvency on Antecedent Transactions 

fhe ^L b0n r a 5 de . tra ?? aCtionS eDtered into by the insolvent before 
the order of adjudication are protected provided the person with 

whom such transactions took place did not have at the time notice 
debtor. presen,all °° » f *"y insolvency petition by or again," 

Protected Transactions 

(1) Any payment by the insolvent to any of his creditors which 
does not fall under the heading of fraudulent preference; 

(2) any payment or delivery to the insolvent bona fide; 

(3) any transfer by the insolvent for valuable consideration; and 

consideration?” 11 * 0 * ° F dealing by or with the insolvent for valuable 
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Fraudulent Preference 

A transfer by the insolvent is void a9 a fraudulent preference 

if— 

(1) the payment is made by a person who is unable to pay his 
debts as they become due; 

(2) it is made to a creditor or to some one on his behalf; 

(3) it is made without any pressure; 

(4) it is made with the main and dominant intention of prefer¬ 
ring that creditor to others; and 

(5) the debtor is adjudged insolvent on a petition presented 
with in three months after the date of the transfer or payment. 

Order of Payment of Debts 

(1) Preferential debts 

(a) all debts due to the Government or to any local authority; 

(b) all salary or wages of any clerk, servant or labourer in res¬ 
pect of services rendered to the insolvent during four months before 
the date of the presentation of the petition, not exceeding three hun¬ 
dred rupees for each such clerk, and one hundred rupees for each 
such servant or labourer; and 

(c) rent due to a landlord from the insolvent: provided the 
amount payable under the clause shall not exceed one month s ren 

(S. 49). 

(2) Other debts to be paid rateably after payment of preferential 
debts. 

(3) In the case of a Partnership 

(a) Partnership property first in payment of partnership debts 
and surplus in payment of private debts of partners. 

(b) Separate property of each partner first in payment of his 
private debts and surplus in payment of partnership de ts. 

Order of Discharge 
the Court may 

(1) grant an absolute order of discharge, or 

(2) refuse an absolute order of discharge, or 

(3) suspend the operation of the order for a specified time, o 

(4) grant a conditional order of discharge. 

Small Insolvencies 

In the following cases the Court may order the estate to be 
administered in a summary manner as a small insolvency and as tar 
as possible the estate must be distributed in one dividend. 
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under the Presidency Act-if the value of the estate is not likely 
to exceed Rs 3,000 1 

to exceed r Rs e 500° ViDC,al Act—if the value the estate not likely 


typical questions 

1. A brother and a sister carry on business in partnership in the brother’s 

name. The sister is a dormant partner and the business is carried on by the brother 

ostensibly as his own. The brother absconds and is adjudged insolvent. The 

Official Assignee wishes to take possession of the sister’s share in the partnership 

s oc on the ground that the insolvent brother was the reputed owner of the stock. 
Is he entitled to do so? Give reasons. 

nm 2 . T he . effect of ,be doctrine of reputed ownership is to transfer to the 
Official Assignee property which doet not belong to the insolvent.’ Discuss the 
statement, explaining the range and scope of the doctrine. 

K Wha ‘ !? mMnt by an ° rder of Adjudication? What is its effect? When 
may it be annulled and with what result? 

tic h« Jr?,V a) T infant ’ (b) 3 married woman, (c) a resident alien, (d) a luna- 
tic, be adjudicated an insolvent? 

5. (a) What are acts of insolvency? 

(b) How can an Order of Adjudication be obtained by a debtor or by a 

creditor? J 

(c) What is an Interim Protection Order and how can it be obtained? 

a (1) c r edfto r * h ( e 2)°debtor DS ° n Wh ' Ch a " ' nSO,VenCy P e "'«'on may be presented by 

vent? Wbat 13 3 Pr0tectl0n ° rder ” and in what cases is it granted to an insol- 
8. Explain — 

(a) Leasehold OW ^ rsb '. p> < b > Fraudulent preference, (c) Disclaimer of 
Leasehold. Give instances. 

an inllvtr?^!? k S arC 8 °° dS Said ,0 bc in ‘^“reputed ownership” of 

~ waarjrx »-as 

advise? >W “ COntiD 8 ency c ° u,d b * guarded against, what steps would you 

tors !!; dSS"re oav e abl C e °h f en,ered int0 b V a debtor with hiscredi. 

Default is then made by the deht mCntS * Th ° COUrt dU,y appr ° ves of fhe scheme, 
entitled- V deM ° r ,D paymeot of an instalment. Is the creditor 
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(a) to sue for bis debt as due originally, 

(b) to sue for the instalment due. 

(c) to take any other course and if so what proceedings for the recovery 
his debt? 

11. (a) An insolvent debtor assigned his business and property to a private 

limited company, of which he became managing director. What steps 
could the creditors take? 

(b) Subsequently the company, finding itself in difficulties, went into liqui¬ 
dation and the liquidator sold the assets to a bona fide purchaser. 
Have the creditors any remedy? 

12. When can an insolvent apply for his discharge, and what must the Court 

consider on the hearing of the application? State briefly what is the effect of an 
order of discharge. 

13. What are powers of the Official Assignee as to realisation of an insolvent’s 
property? 

14. What are the rights of an Official Assignee as to — 

(a) property acquired, (b) salary earned by the insolvent after the Adju¬ 
dication Order? 

15. What are the acts of insolvency under the Presidency Towns Insolvency 

Act? 

16. Explain any two of the following: — 

(a) Insolvent’s schedule. 

(b) Priority debts. 

(c) Effects of order of annulment. 


Chapter 24 


ARBITRATION 


a * The PRESENT Arbitration Act X of 1940 is a comprehensive 

Ac IX of ,8QQ PaS !, ed /’ n ° rdCr *° Iepeal ^e old Indian Arbitration 

and F f" aDd thC proVlsioD '' of the Code of Civil Procedure 
nd in its place to provide a complete legislation on the subject. 

What is Arbitration 

withou^imJ? h th A C name 8iven to a method ° f se,tliD 8 ^putes 
made L 8 ,0D - Accordin « Halsbury: "It is an agreement 

arisen or m W °f^ r m ^ re parties between whom some difference has 

to ad?udir thereafte L r arise whereb y appoint another person 

SSK22- r h J i “ ,U ' e . a8ree '» b ' b ""”' 3 ^ b » decision, 
by the parties- '° of arbllratl °" ls ,ha ' 111! a private tribunal chosen 

Arbitration Agreement 

agre^ln,^''™!' 0 ? Agreement is a efined by the Act 1940 as a written 
an arbitrator if 7'T diffeTence * t0 arbitration. whether 

wacaled a "Sub^Ual °V°l lS • 2 (a) 1 * lD tbc old Act this 

an arbitration with"* * “ thUS be Seen that there Cannot b * 

(1) a written agreement, 

(2) a present or future dispute, and 

( ) the dispute must be covered by the arbitration agreement. 
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Although the agreement must be in writing a formal document 
signed by the parties is not necessary. 1 

Kinds of Arbitration 

Arbitration may be— 

(1) without the Court’s intervention, 

(2) through the Court, where no suit is pending, and 

(3) in suits. 

(1) ARBITRATION WITHOUT INTERVENTION 

OF THE COURT 

There must be no litigation pending at the time of the making 
of the award. The parties are, however, competent to make a valid 
reference of* disputes in a pending suit, if they agree to arbitration 
without the supervision of a Court and to withdraw the suit, though 
a reference is made before such withdrawal of the suit.* 

Who may refer to Arbitration? 

Generally speaking, any person who can enter into a contract 
can submit to arbitration as long as he is Interested in the subject- 
matter . 

An agent duly authorised may enter into a submission agreement 
and bind his principal. 

Partners usually provide in the partnership deed that any dispute 
arising between them with reference to partnership matters, wou 
be decided by arbitration. Section 19 clause 2 (a) of the In ian 
Partnership Act of 1932 provides that in the absence of any usage or 
custom of trade to the contrary, the implied authority of a partner 
does not empower him to submit a dispute relating to the business 

of the firm to arbitration 

Insolvents cannot submit disputes, in respect to which they are 
parties, to arbitration so as to bind their estates If they o>so, 1 

will have the effect of binding themselves personally and not their 

estates or the Official Assignee. 

Minors cannot submit to arbitration so as to be bound by the 
award. The guardian of a lunatic may consent on behalf of a lunatic 
to a submission to arbitration. 

■ Union of India v. A. L. Rallia, A.I.R. 1963 Supreme Court 1685 
* A I.R. 1961 Cal. 46 
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A Solicitor has no implied authority to bind his client by a refer¬ 
ence to arbitration. 


A Counsel has implied authority to refer to arbitration, an 
action in which he is briefed, if it is in the interest of the client. 
Such an implied authority does not extend to matters outside the 
suit, or where be is specifically instructed not to make reference to 
arbitration. A counsel can refer the suit to arbitration only in Court. 


A commpny may, by written agreement, refer to arbitration in 
accordance with the Indian Arbitration Act, 1940, an existing or 
future difference between itself and any other company or person and 
for that purpose may delegate to the arbitrator the power to settle 
any terms or to determine may matter capable of being lawfully 
settled or determined by the company itself, or by its directors, 
managing director, managing agent, secretaries and treasurers or 

manager. The provisions of the Indian Arbitration Act, 1940, apply 
to the arbitration proceedings. 3 


What matters 



ay be Referred 


Generally speaking all matters , which can be made the subject of a 
contract, may be referred to arbitration. Thus, purely criminal matters 
cannot be submitted to arbitration; but any civil difference or civil 
right, for wuich a criminal prosecution is also instituted, may be 
referred to arbitration so far as the civil side of the question’ is con¬ 
cerned. A divorce suit cannot be submitted to arbitration, as in such 
cases the jurisdiction oj the matrimonial court is exclusive. Similarly 
no insolvency matters can be decided by arbitration. Formerly it 
was held that the construction of a will can be referred to arbitration 
but later decisions hold that it cannot be so referred.' 

Provisions Implied in an Arbitration Agreement 

Section 3 provides that in an arbitration agreement, unless a 
different intention is expressed therein, shall be deemed to include the 
following provisions which have been set out in the First Schedule 
of the Act of 1940, as far as they may be applicable. 

(1) Unless otherwise expressly provided, the reference shall be to a sole arbit- 


(2) If the reference is to an even number of arbitrators the arbitrators shall 
appoint an ump.re not later than one month from the latest date of their respective 

If) The arbitratois shall make their award within four months a! ter entering 
on .he leference or after having been called upon to act by notice in writing from 

3 S. 389, Companies Act, 1956 
* Re - Wynn’s Estate (1952) I.A.E.R. 341 
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any party to the arbitration agreement or within such extended time as the Court 
may allow. 

(4) If the arbitrators have allowed their time to expire without making an 
award or have delivered to any party to the arbitration agreement or to the umpire 
a notice in writing stating that they cannot agree, the umpire shall forthwith enter 
on the reference in lieu of the arbitrators. 

(5) The umpire shall make his award within two monhts of entering on the 
reference or within such extended time as the Court may allow. 

f6) The parties to the reference and all persons claiming under them shall sub¬ 
ject to the provisions of any law for the time being in force submit to be examined 
by the arbitrators or umpire on oath or affirmation in relation to the matter in 
difference and shall, subject as aforesaid, produce before the arbitrators or umpire 
all hooks, deeds, papers, accounts, writings and documents within their possession 
or power respectively, which may be required or called for, and do all other things 
which during the proceedings on the reference, the arbitrators or umpire may 
requi re. 

(7) The award shall be final and binding on the parties and persons claiming 
under them respectively. 

(8) The costs of the reference and award shall be in the discretion of the 
arbitrators or umpire who may direct to, and by whom, and may tax or settle the 
amount of costs to be so paid or any part thereof and may award costs to be paid 
as between legal practitioner and client. 

The Arbitrator 


The arbitrator is a person selected by the consent of the parties 
to an arbitration for the purpose of settling differences submitted to 
him. No particular qualification is required to be an arbitrator. Any 
person who is not subject to any legal incapacity can be appointed 
an arbitrator. The arbitrator, however, must not be interested in the 
subject-matter of the dispute or in any of the parties to the dispute. 
Thus, a party to a dispute cannot appoint one of his employees or 
relatives as an arbitrator. Similarly, a person who is heavily indeb¬ 
ted to a party to the dispute cannot be appointed an arbitrator. The 
principle underlying this rule is that such an arbitrator cannot be 
expected to act fairly. 

There arc two types of interest which require to be considered 
as a disqualification for an arbitrator— 


(1) That which exists at the date of the arbitration agreement or 
at the date of the appointment as arbitrator, and 

(2) that which arises subsequently. 

In the first case provided an existing interest is disclosed to the 
other party and no objection is raised by him, the appointment of an 
interested arbitrator is valid. For example, many building contracts 
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offi^T^the^cIses theTnferesr ^ bittati ° a by a Government 

Bombay High Court in Central Governmw [° cm ° the ^ eand th « 

must be disclosed at once to the other side o * ubse( J uent, y 

will be guilty of misconduct. d ’ othervv,se the arbitrator 

c a p»d"":^ i ::rs;L a ;%fc ds T i : he 8romd ,— * 

■he parties to the arbitration®^a«2Z, "r?" ' 0 " 6<ie "=' of 

■leelf generally appoints and names the arbitrator orTh", aSr “ mC “' 

frequently the case, two or to e °b' ,“"? le arbitra '<- ; hut as in 

party selecting an arbitrator of his own' eh ‘n appolD,ed ' ea oh 
legal objection to this course frnm ° 1C ^‘ Tbougl3 t,lere is no 

always preferable to select a single arbTtraloTi 8t f andp ° int jt ia 
otherwise the tendency is for each arbitrator to look "" ^ P £ SSiblei 
as an advocate of the party selecting h; m * J 1 k Up ° n hlmseI f 

tor is appointed a provision should also be maT ° De arbitra ’ 

agreement for the appointment of an umpire who L arbltration 

the arbitrators disagree, and more preferably the ’ " 0380 

be named. Sometimes it is provided that tlu/alJ ♦ Ump,re ™ ay also 
may select their own umpire in ca e thev bltrators th emselves 

method of appointment of an umpire J nr^Th N ° particular 
Arbitrators who are required to anr. • P escr, J 3ed by the Act. 

obligation to obtain the approval onhe* h* Umpire are uade r no 

the parties who appointed the arbitrators." ^ ° f ^ pers ° anel b V 

? rb ‘ tration 

to be appointed by a person designated in^he'arbit^r aibHlatora 
and such a person may be designated either hv rb,trat,on agreement 
lor the time being of any office or annni t ^ name °r as the holder 
the President of the (S '. 4) as ’ for example. 

bearing a matter or the Chief Engineer of the M' 3 . part, f ular Jud «e 

tracts with various association^ the parties ^ r U “ ,Clpa,,t >'- In con- 
their arbitrators from a panel of arbitra in required to select 

ciation. P ° aro,trato « appointed by the asso- 

5 Bom. l. R. 615 

K.D. Kapadla v. Indian Engineering Co. (1971) 2 3.C.C. 706 
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It may be added here that the cuthority of an appointed atbltratot 
or umpire is irrevocable except with leave of the Courts unless the 
agreement itself provides otherwise (S. 5). 

% 

An arbitration agreement is not terminated by the death of any 
party, either as respects the deceased or any other party, but is 
enforceable by or against the legal representative of the deceased, 
to the same extent as any other contract, i.e. in all cases except 
where the cause of action is extinguished by the death of the person. 
If a party to the arbitration proceedings dies pending the proceedings 
and tue right to sue survives to or against his legal representative, 
the arbitration agreement wiil not be discharged, for it can be enfor¬ 
ced by or against such legal representative. As Russell puts it; “An 
arbitration agreement will bind not only the actual parties to it, but 
also an assignee of a contract containing it, the personal represent¬ 
atives of a deceased party a trustee in bankruptcy who adopts a 
contract containing it, and generally all persons claiming under a 
party to it but not strangers to the agreement”. 

On the same principle the authority of an arbitrator is not 
revoked by the death of any party by whom he was appointed (S. 6). 
Where, however, one of the parties to an arbitration agreement 
becomes insolvent and it is provided by a term in such an agreement 
that the differences arising shall be referred to arbitration and if the 
receiver adopts this agreement, the said arbitration agreement shall 
be enforceable by or against him as far as it relates to any such 
differences [S. 7(1)]. In such a case where such a rule does not apply, 
the Court may if it is of the opinion that the other party to the 
agreement or the receiver on the insolvency of one of the parties to 
the arbitration agreement may, apply to the Court having jurisdiction 
in insolvency proceedings for an order directing that the matter in 
question shall be referred to arbitration in accordance with the 
agreement. In such a case, the Court may, if it is of the opinion that, 
having regard to all the circumstances of the case, the matter oug t 
to be determined by arbitration, make an order accordingly [S. 7(2)] 
Here the receiver includes an Official Assignee. 

Again, where an arbitration agreement provides that the reference 
shall be to two arbitrutars, one to be appointed by each party, an 
each one of the appointed arbitrators neglets or refuses to act or is 
incapable of acting, or dies, the party who appointed him can appoin 
a new arbitrator in his place. If one party fails to appoint an arbit¬ 
rator, either originally or by way of substitution, as in the case men¬ 
tioned above for fifteen clear days after the service by the ot er 
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party of a notice in writing to make the appointment, such other 
party having appointed his arbitrator before giving the notice, the 
party who has appointed an arbitrator may appoint that arbitrator 
to act as sole arbitrator in the reference and his award shall be 
binding on both parties, as if he had been appointed by consent. 
This is, of course, is subject to the condition that the Court may set 
aside any appointment as sole arbitrator or may on sufficient cause 
being shown, allow further time to the defaulting party to appoint 
an arbitrator or pass such other order as it thinks fit (S. 9). If there 
is a provision in aD arbitration agreement for the appointment of 
three arbitrators and it is stated that the two parties shall appoint 
one arbitrator for each of them and that the third arbitrator shall be 
selected by the two arbitrntors appointed by the parties, the appoint¬ 
ment of the third arbitrator shall have the same effect as if the pro¬ 
vision was for the appointment of an umpire and not that of a third 
arbitrator [S. 10 (1)]. Where, however, the arbitratoragreement pro¬ 
vides that the reference shall be to three arbitrators to be appointed 
otherwise than as mentioned in Section 10 (1), the award of the 
majority of the arbitrators, unless the arbitration agreement other¬ 
wise provides, shall prevail. Where more than three arbitrators are 
provided by the agreement, the award either of the majority or in 

case they are equally divided, the award of the umpire shall prevail 
unless the agreement otherwise provides [S. 10 (2)1. ’ 

Power of Court to Appoint Arbitrators 

This is laid down in Section 8 of the Arbitration Act of 1940 

the effect that, where any of the parties fails to make an appointment 

the court has power to appoint arbitrators in the case of a private orbit - 
ration by agreement in the following cases:—* 


(a) where an arbitration agreement provides that the referent 
shall be to one or more arbitrators to be appointed by consent of 

the parties, and all the parties do not, after differences have arisen 
concur in the appointment or appointments; or 


(b) If any appointed arbitrator or umpire neglects or refuses to 

act, or is incapable of acting, or dies and the arbitration agreement 

does not show that it was intended that the vacancy should no T be 

supplied and the parties or the arbitrators, as the case may be d« 
not supply the vacancy; or y be ' do 


(c) where the parties or the arbitrators are required to appoint 

an umpire a u d do not appoint him. In such a case where the 

appointment by the Court i, made, any party may serve the otter 
34 — 
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parties or the arbitrators, as the case may be, with a written notice 
to concur iu the appointment or appointments or in supplying the 
vacancy, and in spite of that notice, if the appointment is not made 
within 15 clear da^s after the seivice of notice, the Court may, on 
application by the party giving the notice and after giving an oppor¬ 
tunity to the other parties of being heard, appoint an arbitrator, or 
arbitrators or umpire, as the case may be. These appointees shall 
have like power to act in the reference and to make an award as if 
they have been appointed by consent of all parties [S. 8]. 


According to the proper construction of the section, when the 
agreement is silent as regards supplying the vacancy, the law pre¬ 
sumes that the parties intended to supply the vacancy. To take the 
case out of S. 8 (1) (b) what is required is not the intention of the 
parties to supply the vacancy but their intention not to supply. 7 


Powers and Duties of Arbitrators 


The powers of an arbitrator or umpire, subject to an agreement 
to the contrary , are the following— 

( a ) administer oath to the parties and witnesses appearing; 

( b) state a special case for the opinion of the Court on any question of law 
involved, or state the award, wholly or in part, in the form of a special case of 
such question for the opinion of the Court; 

(c) make the award conditional or in the alternative; 

( d ) correct in an award any clerical mistake or error arising from any acciden¬ 
tal slip or omission; 

( e ) administer to any part to the arbitration such interrogatories as may, in 
the opinion of the arbitrators or umpire, be necessary (S. I). 

The duty of an arbitrator is to act with impartiality . He should 
have no personal interest in the matter in the matter in dispute, but 
if he happens to be an interested party, of which the parties had 
notice at the time of appointment, the arbitration agreement would 
be good. He should also see that he accepts no hospitality from any 
of the parties to the reference. If it is proved to the satisfaction of 
the Court that the effect of his accepting hospitality was to bias his 
mind in favour of the parties offering such hospitality, the Court 
will interfere to set aside the award. It has also been held that the 
authority of the arbitrator commences Jrom the moment of time he 
begins with the business of reference and not from the time of his 
appointment * It is also the duty of an arbitrator to consult the con- 

7 Sbab. Hegde and Grover JJ., M/s Prahhat General Agencies v. Union of India 
(1971) S. C. D. 4 

• Baker v. Stephen , L. R. Q. B. 523 
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venience of the parties as far as possible. The proceeding before the 
arbitrator should be in the form, as far as possible, of a suit, and the 
party in the position of the plaintiff in a civil suit, must begin. The 
parties have a right to appear in person or to be represented by a 
eg* adv, ser. It is, however, necessary that the party proposing to be 
represented by a counsel or a pleader must give the opposite party notice 
to the effect so that the other party may also make its own arrangements 

if H so chooses? In this case the Court interfered because the arbit¬ 
rator refused to adjourn a meeting to enable a party to engage a 
counsel when the other party unexpectedly appeared by counsel 
After the party in the position of the plaintiff has opened the case 
and called evidence, the party in the position of the defendant must 
open the case and call evidence. Next, the defending party must ad¬ 
dress, to which the party in the position of the plaintiff must respond 
A lay arbitrator is allowed to have a legal adviser to sit with him 
uring the proceedings, but such adviser has no power of interference 
in the arbitration proceedings and his only function is to advise 
which advice may not be accepted by the arbitrator. The arbitrator 
must also see that all the proceedings go on in the presence of the 

parties or their legal representatives, except where he is justified in 
acting ex parte after due notice, as stated above. 


, arb,trator 18 a J ud « e b Y the choice of the parties. He is not 

ound by the provisions of the Evidence Act. He can decide matters 
as best as he thinks fit. Parties are bound by his award. The only 
limitation on the powers of an arbitrator are that he should not violate 

t'JT'Zu ° H natural J' ustice - should give a fair hearing to the 
parties and should give a reasonable time and opportunity to them to 
substantiate their respective claims. 10 


The Award 


w , ^ aWU [ d t is lhe written decision of the arbitrator or the umpire 
When the arbitrators or umpire have made their award, they must 

sign it and give nonce in writing to the parties of the making and 

signing and of the amount of fees and charges payable in respect of 

the arbitration and award. p c UI 

.. JJ 1 ® arbitrators or um Pire must, at the request of any party tothe 
IfL'dt 10 *, ATT" ° r 3ny person c'aiming under such party or 

if so directed by the Court and upon payment of the fees and chafes 

d^n_respec i of the arbitration and award and of the cost and 

’ Whately v. Morland , 2 Dow], 249 

10 President of India v. Kesar Singh AIR (1966) J & K 113 


528 


Arbitration 


charges of filing the award, cause the award or a signed copy of it, 
together with any depositions and documents which may have been 
taken and proved before them, to be filed in Court. The Court will 
thereupon give notice to the parties of the award. Where the arbitra¬ 
tors or umpire state a special case under Section 13 ( b ), the Court 
after giving notice to the parties and hearing them, will pronounce 
its opinion and such opinion must be added to, and form part of the 
award (S. 14). 

An arbitrator’s award on both fact and law is final. There is no 
appeal from his verdict. The Court cannot review his award and 
correct any mistake in his adjudication, unless an objection to the 
legality of the award is apparent on the face of it. 11 

This is now well settled law and Justice J. C. Shah in Union of 
India v. A. L. Rallia Rain 13 has adequately brought out the position 
when he said that “the award of the Arbitrator is ordinarily final and 
conclusive, unless a contrary intention is disclosed by the agreement. 
The award is the decision of a domestic tribunal chosen by the parties 
and the civil courts which are entrusted with the power to facilitate 
arbitration and to effectuate the awards cannot exercise appellate 
powers over the decision. Wrong or right, the decision is binding, if 
it be reached fairly after giving adequate opportunity to the parties 
to place their grievances in the manner provided by the arbitration 
agreement. But it is now firmly established that an award is bad on 
the ground of error of law on the face of it, when in the award itself 
or in a document actually incorporated in it, there is found some 
legal proposition which is the basis of the award and which is 

erroneous”. 

As regards a pure question of fact of the Court cannot sit in 
judgment over the decision of the arbitrators on such question of 
fact. The Award cannot be set aside or modified even if there wai 

an error of fact. 1 * 

Modification or Correction of Award 

The Court nuy modify or remit the award . In the case of modifi¬ 
cation or correction, the Court interferes where it appears that — 

11 Firm Madanlal Roshanlal Mahajan v. Hukumchand Mills Limited A.I.R. (1967) 
S.C. 1030; (1967) I.S.C.R. 105 

*• (1964 ) 3 S.C.R. 164 

11 A I. R. (1967) S. C. 1032 referred. A.I.R. (1971) S.C. 696 relied on. Damodar 
Valley Corporation v. /JVC Co., A.I.R. (1972) Cal. 153 
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(a) apart of the award is upon a ma'ter not referred to arbitration 
and such part can be separated from the other part and does not 
affect the decision on the matter referred; or 

(b) where the award is imperfect in form, or contains any obvious 
error which can be amended without affecting such decision; or 

(c) where there is a clerical error or mistake arising from an 
accidental slip or omission [S. 15]. 

The general rule in matters of arbitration awards is that, where 

parties have agreed upon an arbitrator thereby displacing a Court of 

law for a domestic forum they must accept the award as final for 

good or ill. In such cases the discretion of the Court either for 
• * 

remission or for setting aside the award will not be readily exercised 
and will be strictly confined to the specific grounds set out in 
Sections 16 and 30 of the Acc. M 

Remittance of Award 


In case of remitting an award, the Court will do so. 

(a) where the award has left undetermined any of the matters 
referred to arbitration or where it determines any matter noi referred 
to arbitration and such matter cannot be separated without affecting 
the determination of the matters referred, or 

(b) where the award is so indefinite as to be incapable of exe¬ 
cution, or 

(c) where an objection to the legality of the award is apparent 
upon the face of it [S. 16(1) ]. When the Court remits an award 
under these circumstances the Court must fix the time within which 
the arbitrator or umpire should submit his decision to the Court, 
subject of course, to the extension of the time so fixed by a subse¬ 
quent order of the Court [S. 16(2) ]. Where an award is remitted and 
the arbitrator or umpire fails to reconsider it and submit his decision 
within the time fixed, it will become void [S. 16(3)]. 

Interim Award and Extension of Time 


It shall be further noticed that the arbitrators or umpire may 
make an interim award, unless the agreement otherwise provides. The 
same rules of law prevail under an interim award as under a final 
award [S. 27]. Where a time for the making of an award is fixed, the 
Court may, if it thinks fit, before or after the expiry of the said time 
and whether or not the award has been made, enlarge from time to 
ime the time for miking thi awirj Any pnviiion in an arbitration 

Allen Berry &Co. (P) Ltd. v. Union of India (1971) S.C.J. 443 
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agreement whereby the arbitrators or umpire may, except with the 
consent of all the parties to the agreement, enlarge the time for 
making the award Is void and of no effect [S. 28 ]. 

Setting aside of an Award 

Any of the parties dissatisfied with the award may file a petition 
in the court in which the petition may be fixed within thirty days 
after receipt of notice from the court that the award has been .filed 
in court. An award may be set aside on the following grounds.— 

(a) that an arbitrator or umpire has misconducted himself or 
the proceedings; 

(b) that an award has been made after the issue of an order by 
the Court superseding the arbitration or after arbitration proceedings 
have become invalid; 

(c) that an award has been improperly procured or Is otherwise 
invalid [S. 30]. 

It has been held that misconduct means neglect of duties or judi¬ 
cial misconduct, not necessarily moral turpitude. In proceedings for 
setting aside an award, it is not open to the Court to reappreciate 
the evidence the arbitrator bad already appreciated, and to sit in 
appeal over the conclusions he had arrived at. 15 

Misconduct which does not amount to moral turpitude is legal 
misconduct. In Bhrgilal v. ChlmanlaV * the learned judge has said that 
legal misconduct means misconduct in the judicial sense arising from 
some honest, though erroneous, breach or neglect of duty and res¬ 
ponsibility on the part of the arbitrators causing a miscarriage of 

justice. 1 ’ 

For example, the assessment of damages, for breach of contract 
for a sale of goods, based upon black-market prices has been held to 
amount to legal misconduct and as vitiating the award.' 8 

Removal of an Arbitrator or Umpire 

The Court may (1 ) on the application of arjy party to a reference, 
remove an arbitrator or umpire who /o//j to use all reasonable dis- 
pitch in entering on and proceeding with the reference and ma ing 
an award; or (2) remove an arbitrator or umpire who has miscon- 

n shah. Hegde and Grover, JJ, State of Orissa v. Kalinga Construction Co. (1970) 

2 S. C.C. 861 
'• 52 Bom. 116 
7 C. W. N. 545 
*• 1951 Cal. 78 
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ducted himself or the proceedings. The arbitrator or umpire so 

removed will not be entitled to receive any remuneration in respect 
of his services [S. 11]. 


Judgment in terms of Award 


Where the Court sees no cause to remit or set aside the award 
on any of the matters referred to arbitration, the Court will, after 

the time for making an application to set aside theaward hasexpired, 
or such application having been made, has been refused, proceed to 
pronounce judgment according to the award. On ihe judgment pro¬ 
nounced a decree shall follow, and no appeal shall lie from such decree , 
except on the ground that it is (1) in excess of, or (2) not otherwise 
in accordance with the award [S. 17]. The Court may, however, pass 
interim orders at anytime after the filing of theaward, whether 
notice of the filing has been served or not, on beiug satisfied by 
affidavit or otherwise, that the party has taken or is about to take 
steps to defeat, delay or obstruct the execution of any decree that 
may be passed upon the award, or that speedy execution of the award 
is just and necessary. The person on whom such interim orders have 
been passed may, of course, show cause against such orders and the 
Court may, on hearing him, pass such further orders as it deems 
necessary and just (S. 18). Where the award is set aside or becomes 
void the Court may by order supersede the reference and shall there¬ 
upon order that the arbi ration agreement shall cease to have effect 
with respect to the difference referred (S. 19). 


(2) ARBITRATION THROUGH COURT WHERE 

NO SUIT IS PENDING 


Where the parties have entered into an arbitration agreement 

before the institution of any suit with respect to the subject matter of 
the agreement and a difference has arisen to which the agreement 
applies, they may, instead of proceeding as in a case of a reference 
out of Court, apply to the Court having jurisdiction in the matter 
that the agreement be filed in Court. The application must be in 
writing and numbered and registered as a suit. 

The Court will then direct notices to be given to all parties to 
the agreement to show cause why the agreement should not be filed 
and may order the agreement to be filed after hearing them and 
shall make an order of reference to the arbitrator or arbitrators 
appointed by the parties eitherin the agreement or otherwise. Where 
the parties agree to the appointment of an arbitrator, the Court will 
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appoint the same arbitrator. In this case the arbitration proceed* 
under the Arbitration Act (S. 20), 

Where there is a difference or dispute as to the arbitrator's 
remuneration or costs, or where any arbitrator refuses to deliver the 
award except on payment of the fees demanded by him. The Court 
may, on application of the parties, order the delivery of the award 
on payment of the fee demanded by the arbitrator to the Court and 
thereafter may order what sum, if any, out of the said amount 
should be paid to the arbitrator or umpire, which to the Court seems 
reasonable (S. 38). 

(3) ARBITRATION IN SUITS, OR SUBMISSION BY 

CONSENT IN SUITS 

After the parties have filed a suit in a Civil Court in connection 
with any difference between them, they may, before judgment is pro- 
nouncedy apply in writing to the Court for an order of reference, in 
which case the arbitrator shall be appointed in such a manner as may 
be agreed upon between the parties (Ss. 21 &22). The Court by order 
will refer to the arbitrator the matter in reference and in the order 
specify such terms which the Court thinks reasonable for the making 
of the award. Once the matter is referred to arbitration the Court shall 
not deal with such matter , except as allowed by the Arbitration Act 
(S. 23). Where only some of the parties to the suit wish to refer the 
matter to arbitration and the others do not, the Court may, provided 
the matter in which the parties are interested can be separated from 
the subject-matter of the suit refer it to arbitration (S. 24). The other 

provisions of the Arbitration Act will apply as far as they can be 

made applicable to arbitration of this type (S. 25). 

Appealable Orders 

An appeal shall lie from the following orders passed under the 
Arbitration Act of 1970 and from no others to the Court authotized 
by law to hear appeals— 

An order— 

(i) superseding an arbitration; 

(ii) on an award stated in the form of a special case; 

(iii) modifying or correcting an award; 

(iv) filing or refusing to file an arbitration agreement; 

(v) staying or refusing to stay legal proceedings where there is 

an arbitration agreement; 

(vi) setting aside or refusing to set aside an award. 
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Provided that the provisions of this section shall not apply to anv 

order passed by a Small Causes Court. 

No second appeal shall lie from an order passed in appeal under 
this section, but nothing in this section shall affect or take away any 
right to appeal to the Supreme Court (S. 39). 


SUMMARY 

What Constitutes an Arbitration Agreement 

An arbitration agreement stands on the same footina as anv 
other agreement. Consent of the parties is the very esfence ^f 

withT-aud e * b ‘° dS the P art . ies to the agreement unless it is tainted 
witn fiaud, coercion, undue influence, etc. 

There must be 

(1) a valid agreement 

(2) in writing 

(3) to submit present or future disputes to arbitration. 

by thepartSi?" 1 " f ° m “ necessary ’ nor is jt squired to be signed 

linn a party to the agreement will not operate as a revoca¬ 
tion of the agreement and will be enforceable by or aeainst ?v?u«i 
represents,, ves of ,he deceased, if.he right ,o Su i StfSJ 

Rights of Parties 

»pe, a B Ho7i, , ^u S , , t , sho'; V „ e ,haf h ' S ° f Par;i " -»"■« «... 

■o arhhrattoo; 13 a8 '' Cn "°‘ be,wee “ lhc ponies to refer the dispute 

to resolveIhe'ird^spme? 1 — 6 ' *” arbi " a,or or a ' bit t«<>" or umpire 
ted ^ve oegiee. 

.hat'tIVvIt, tuM^u^he'SliedTa”? 

»»PplL’1S, P "X 0r "" arbi '«'0". « the ease may he had 

Types of Arbitration 

The Act provides for— 

(I) Arbitration without , he in , 0 f a Court (Chapter II). 
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(2) Arbitration with the intervention of a Court where there is 
no suit pending (Chapter III). 

(3) Arbitration In Suits (Chapter IV). 

(1) Arbitration Without Court’s Intervention 

No litigation must be pending at the time of the making of the 
award, but the parties may make a valid reference of disputes in a 
pending suit if they agree to arbitration without the supervision of a 
Court and withdraw the suit, though a reference is made before such 
withdrawal. 

(2) Arbitration with Court’s intervention where no suit is pending 

Section 20 (Chapter III) is merely a machinery provision and 
gives an option to a party to apply under that section instead of 
under Chapter II. Section 20 does not app!y where there is a pending 
suit which affects the subject matter of the reference to arbitration 
as it is intended to cover only tho c e cases where the parties without 
having recourse to litigation have agreed to refer their differences to 
arbitration. 

(3) Arbitration In Suits 

(i) All the interested parties to the suit must agree to obtain a 
reference, and 

(ii) the subject matter of the reference must be to any matter 
in difference between the parties in the suit. 

When the above two conditions are satisfied, the application for 
reference must be made at any time before the judgment is pro- 
nounced. 




TYPICAL QUESTIONS 

1. Define arbitration. When can an award be set aside by the Court? 

2. Distinguish between Arbitrator and Umpire. 

3. Comment on the following— 

An Award is an instrument both of offence and defence and operates as 
Res Judicate. 

4. A party to an arbitration agreement challenges the award alleging that a 

question of law was wrongly referred to the arbitrator and further t a « ... 

rator wrongly decided the same thereby vitiating the award. D.scuss the vahd.ty 

of the charge. 

5. The heirs referred to arbitration a dispute regarding the distnbution of the 

property of the deceased. One of the heirs, Mr. X, re used t0 . J01 " f hc awarc j 
Despite this, the award allotted to him a share. A decree in ter 
was passed with X’s consent. Can X get the benefit of this decree. 
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6. Can a partner in a firm submit a dispute relating to the business of the firm 
to arbitration, compromise a claim by the firm or withdraw suit filed on behalf of 
the firm so as to bind the firm? 

7. What disqualifies a person from being appointed an arbitrator? 

8. (a) In what cases can Civil Courts appoint arbitrators? Describe the pro¬ 

cedure for such appointment. 

(b) Where two arbitrators were appointed and one of them was absent at 
one only of many sittings, that sitting being an unimportant one, and 
where the award was given jointly, and one of the parties objected to 
it, would it be liable to be set aside? Give reasons for your reply. 

9. Trace the course of an arbitration from its start to its end. 

10. Summarise the powers and duties of an arbitrator as to (a) proceeding ex 
parte, (b) admitting or rejecting evidence, (c) stating a case upon an incidental 
point of law, ( d) stating his whole award to the Court in the form of a special case. 

11. Describe briefly the mode of procedure at a reference. For what purposes 

and within what limits may the parties or the arbitrator, employ professional 
assistance? 


12. When is an a r bitrator bound to file an award made by him in the Court? 
What is the effect of filing the award in the Court? 

13. What power has the Court (a) to enlarge the firm for making an award 

(A) to set aside an award? Within what time, and in what manner, must an appli¬ 
cation to set aside an award be made? 


14. How can the parties to an arbitration compel the attendance of a material 
witness Can an arbitrator order the evidence of a material witness, who is abroad, 
to be taken on commission? Can an arbitrator himself call and examine a witness 

,f Cl !5u P u ar ‘ y °^ jeCts? If a witness before an arbitrator should give false evidence 
would he be liable to any offence, and liable to punishment in any manner? 
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TRADE MARKS, 
PATENTS, DESIGNS 

AND 

COPYRIGHTS 


TRADE MARKS 

In the old days under the common law a person who used a 
Trade Mark had to prove that it was infringed, and that he was the 
exclusive piior user of it. This was not easy to do and resulted in 
expensive as well as vexatious litigation. The object of the Trade 
Mark was that the trader concerned naturally wished to distinguish 
bis goods from those of his rivals, either on account of manufacture 
or selection, so that some other competitor might not pass off his 
goods for that of the trader. 1 

Definition of a Trade Mark 

The English Trade Marks Art, 1938 defines a trade mark as— 

“Trade mark” means, except in relation to a certification trademark, 
a mark used or proposed to be used in relation to goods for the pur¬ 
pose of indicating, or so as to indicate, a connection in the course of 
trade between the goods and some person having the right either as 
proprietor or as registered user to use the mark, whether with or 


1 In re Australian fVine Importers (1889), 41 Ch. 278 
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without any indication of the identity of that person and means in 
relation to a certification trade mark, a mark registered or deemed 
to have been registered under Section 37 of this Act [S. 68 (1) ]. 

In India, however, after an amount of delay due to conflicting 
opinion, with the advance of trade an enactment was ultimately 
taken in hand known as the Trade Marks Act of 1940. The latest Act 
is the Trade and Merchandise Marks Act, 1958 which defines a trade 
mark as follows— 


"Trade mark ” means 

(i) in relation to Chapter X (other than Section 81) a registered 
trade mark or a mark used in relation to goode for the purpose of 

indicating or so as to indicate a connection in the course of trade 

between the goods and some person having the right as proprietor 
to use the mark; and 

(ii) in relation to the other provisions of this Act, a mark used or 
proposed to be used in relation to goods for the purpose of indicating 

or so as to indicate a connection in the course of trade between the 

goods and some person having the right, either as proprietor or as 
registered user, to use the mark whether with or without an indica¬ 
tion of the identity of the person, and includes a certification trade 
mark registered as such under the provisions of Chapter VIII. 

It will thus be seen that a trade mark may be made up of any 
device, br a id, heading, label ticket, or name. Even a signature may be 
used as a trade mark as is actually done in the business world. Be¬ 
sides that, any word, letter or numeral, or combination of numerals 
or words or letters, may be used as a trade mark. 

Sir Duncan Kerly defines a trade mark as “a symbol which is 
applied or attached to goods oflfered for sale in the market, so as to 
distinguish them from similar goods and to identify them with a 
particular trader or with his successors as the owners of a particular 

i!! n u SS e^ S beingmade ’ wor ked upon, imported, selected, certified or 
sold by him or them, or which has been properly registered under the 
Acts as the trade mark of a particular trader”. 

Registration of a Trade Mark 


The Trade Marks Act provides for the establishment of a Trade 
Marks Registry with a Head Office and Branch Offices. At the Head 
Office is to be kept a record called the Register of Trade Marks in 

rddri entCred a, l registered Trad * Marks with the names, 

d esses and descriptions of the proprietors, notification! of assign- 
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ments and transmissions, the names, addresses and descriptions of 
registered users, disclaimers, conditions, limitations and such other 
matters relating to registered trade marks, as are prescribed [S. 6 (1)]. 
The Register is divided in two parts—A and B, the register existing 
at the commencement of the 1958 Act being incorporated in Part A. 

The register is to be kept under the control and management of 
an officer appointed by the Central Government, called the Registrar 
of Trade filarks for the purposes of the Trade Marks Act. This 
register must be open at all convenient times to the inspection of the 
public subject to conditions and restrictions as may be prescribed. 
All questions arising as to the class within which any goods shall 
fall, will be determined by the Registrar whose decision in this 

matter is final. 


The Act also provides for the establishment of a branch of the 
Trade Marks Registry to facilitate the registration of trade marks. 
At this branch a copy of the Register must be kept which shall be 
open to inspection of the public in the same way. 


For the purposes of registration in Part A a trade mark must 
contain of consist of at lenst one of the foliowing essential parti¬ 
culars, otherwise it will not be registered 

(a) the name of a company, individual, or firm, represented in a special or 

particular manner; 

(b) the signature of the applicant for registration or some predecessor in his 

business; 

(c) one or more invented words; 

(d) one or more words having no direct reference to the character or quality of 
the goods, and not being according to its ordinary signification, a geographical 
name or a surname or a personal name or any common abbreviation thereof or t 
name or a surname or a personal name or any common abbreviation thereof or 
name of a sect, caste or tribe in India; 


(e) any other distinctive mark. 


A name, signature, or any word, other than such as fall within the descriptions 
in (a) to (d) above shall not be registrable in Part A of the register excep p 
evidenee of its distinctiveness [S. 9 (1) & (2j ]. 


For the purpose of registration in Part B, a trade mark must, in 
relation to the goods in respect of which it is proposed to be regis¬ 
tered, be distinctive or capable of distinguishing goods w.th which 
the proprietor is or may be connected in the course of tra e ro 
goods in the case of which no such connection subsists, euner 
generally or, where the trade mark is proposed to be registerc su 
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ject to limitations in relation to use within the extent of the registra¬ 
tion [S. 9 (4) J. 15 

With reference to the word ‘ distinctive’ as used in the Act it 
means adapted to distinguish goods with which the proprietor of 
the trade mark is or may be connected in the course of trade from 
goods in the case of which no such connection subsists either gene¬ 
rally, or where the trade mark is proposed to be registered subject 
to limitations, in relation to use within the extent of the registra¬ 
tion. The proprietor who proposes to register with a view to dis¬ 
tinguish own his goods from other goods of the same denomination 
should select a trade mark which is inherently distinctive or inhe¬ 
rently capable of distinguishing his goods and through the use of it 
in business or of any other circumstances it is in facf so adapted to 
istinguish or is in fact capable of distinguishing [S. 9(5)1. The 
Registrar has to be satisfied on this point before he will accept the 
trade mark for registration. Thus it will be noticed that a mark 

cannot be registered unless tt is distinctive or is capable of dis¬ 
tinguishing. 

If a trade mark be wholly or partly limited to one or more 

specified colours, such limitation will be taken into consideration 

when deciding on its distinctive character. If a trade mark is regis¬ 
tered without limitation of colour, it will be deemed to be regis¬ 
tered for all colours [S. 10]. 8 

Prohibition of Registration of Certain Marks 

The Act prohibits the registration of the following marks:— 

„„ “ Se ,° r " h i cl ’ " ,ou,d l*"* I- deceive or cause confu. 

“ IS. Ufa)]. In Hoffmam Low Koch, & Co. I.id. v. Oeoffiey Umocrs 

K Co. Kricoie Lid.- ix was held ,bat there was no reasonable proba- 

bility of confusion between the words “DROPOVIT” and “Proto 

V T el,h ‘ r fr °” lhe O' P»»o«ic point Of Jew and St 

not necessary that the mark should be intended to deceive or 
intended to cause confusion. It is its probable effect on the ordinary 

£."? cus . tomers ‘ hat ODe has to insider. It is necsssary to apply 
both the visual and phonetic tests. It is also important thatThe 

marks must be compared each as a whole. It is not right to takl a 
S r f rl ,hT d and 7 ,hat becau “ ,bat portion of fhe word 

there ,s no sufficient similarity to cause confusion. The tru- Test t 
^therthe_tota.ity of the proposed trade mark is such thatU I 

* 2 S. C. J. 621; AIR (1970) S. C. 2062 
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likely to cause deception or confusion or mistake in the minds of 
persons accustomed to the existing trade mark; or 

(2) the use of which would be contrary to any law for the time 
being in force [S. 11(b)]; or 

(3) which comprises or contains scandalous or obscene matter 
[S. 11(c)]; or 

(4) which comprises or contains any matter likely to hurt the 
religious susceptibilities of any class or section of the citizens of 
India [S. 11 (d)]; or 

(5) which would otherwise be disentitled to protection in a 
court [S. 11 (e); or 

(6) which is identical with or deceptively similar to a trade 
mark which is already registered in the name of a different pro¬ 
prietor in respect of the same goods or description of goods except 
where the Registrar is satisfied as to its honest concurrent use or 
of other special circumstances [S. 12(1) & (3)]. In K.R.Chinna 
Krishna Cheuiar v.Shri Ambal & Co., z it was held that there is a close 
affinity of sound between “Ambal” and ‘ k Andal”. The distinguishing 
feature of the respondent’s mark is “Ambal while that of the 
appellant’s marks is “Andal”. The two words are deceptively 
similar phonetically. The resemblance between the two marks 
must be considered with reference to the ear as well as the eye and 
ocular comparison is not always the decisive test. Therefore, even 
if there be no visual resemblance between the two marks, that does 
not matter when there is a close affinity of sound between the wor 
which are distinctive features of the two marks, or 

(7) no word which is the commonly used and accepted name of 
any single chemical compound (as distinguished from a mixture) 
can be registered as a trade mark in respect of a chemical substance 

or preparation [S. 13 (1)]; or 

(8) which falsely suggests a connection with any living person 
or a person who died within 20 years before the date of application 
for registration. Here the Registrar may require the applicant, to 

furnish the consent in writing of such living person or of the leg® 
representative of the deceased person before proceeding with the 

application [S. 14]. 

If separate application for registration are presented of trade 
marks which are identical or resemble each other in re»peo o 

• (1970) I. S. C. J. 23 
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»ame goods or description of goods, the Registrar may defer the 
acceptance of the application bearing a later date until the deter¬ 
mination of the proceedings relating to the earlier application 
[S. 13(2)]. 

What is a Deceptively Similar Mark? 

In order to come to the conclusion whether one mark is decep¬ 
tively similar to another, the broad and essential features of the 
two are to be considered. They should not be placed side by side 
to find out if there are any differences in the design and if so, whe¬ 
ther they are of such character as to prevent one design from being 
mistaken for the other. It would be enough if the impugned mark 
bears such an overall similarity to the registered mark as would 
be likely to mislead a person usually dealing with one to accept 
the other if offered to him. Where it is seen that the packets are 
practically of the same size, the colour scheme of the two wrap¬ 
pers is almost the same, the designs on both, though not identical, 
bear such a close resemblance that one can easily be mistaken for 
the other, the essential features of both being that there is a girl 
with one arm raised and carrying something in the other with a cow 
or cows near her and hens or chickens in the foreground, and in 
the background there is a farm house wnh a fence, with the word 
“Gluco Biscuits” in one and “Glucose Biscuits” on the other, occu- 
pying a prominent place at the top with a good deal of similarity 
between the two writings, it is manifest that anyone who has a 
look at one of the packets today may easily mistake the other if 
shown on another day as being the same article which he had seen 
before. If one was not careful enough to note the peculiar features 
of the wrapper on the plaintiff:,’ goods, he might easily mistake the 
defendant’s wrapper for the plaintiff's if shown to him some time 
after be had seen the plaintiffs’. After all, an ordmary purchaser 
is not gifted with the power of observation of a Sherlock Holmes 
There is, therefore, no doubt that the defendant’s wrapper is 
deceptively similar to the plaintiff,’ which was registered. This 
clearly amounted to an infringement of the Plaintiffs’ mark. 4 

Associated Trade Marks 


If the proprietor of a trade mark claims to be entitled to th* 
exclusive use not only of his trade mark, but also of a part thereof 
separately as a distinct trade mark, he may do so and get both 
these^.e, the original trade mark and the separate part registered 

4 Parle Products (P) Ltd. v. J.P. * CV, (1972) 1 S.C.W.R.488 (1972) 1 S.C.C.6IS 
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as separate associated trade marks each such trade mark satisfying 
all the conditions applying to an independent trade mark [S. 15 (1) 
& (2) & S. 16. (2)]. Sevaral trade marks may be registered as a 
series in one registration where the person who wants to register 
them claims to be the proprietor of those trade marks in respect 
of the same goods or description of goods which while resembling 
each other in the material particulars thereof yet differ in respect 

of— 

(a) statement of the goods in relation to which they are res¬ 
pectively used or propoposed to be used, or 

(b) statement of number, price, quality or names or places, or 

(c) other matter of a non-distinctive character which does not 
substantially affect the identity of the trade mark, or 

(d) colour [S. 15 (3)]. 

Trade marks which are thus registered in a series will be 
deemed to be associated trade marks [S. 16 (3)]. 

The Registrar may require trade marks to be registered as 
associated trade marks in cases where a registered trade mark or one 
which is the subject matter of an application for registration is 
identical with another registered trade mark or one which is the 
subject matter of an application for registration, in the name o 
the same proprietor in respect of the same goods or description o 
goods or so nearly resembles it as to be likely to deceive or cause 
confusion if used by a person other than the proprietor [S. 16 (DJ- 
The Registrar is empowered to dissolve the association in respec 
of any associated trade marks if he is satisfied that there would be 
no likelihood of deception or confusion [S. 16 (4)]. 

The application has to he made in writing to the Registrar 
in the prescribed manner for registration in Part A or B. 
Every application must be filed in the office of the Trade Mar s. 

Registry within the territorial limits of which the principal place 
of business in India of the applicant is situate. In the case ot a 
refusal or conditional acceptance of an application, the Registrar 
must record in writing the grounds for such refusal or conditiona 
accepiance and the materials used by him in arriving at his deci¬ 
sion rS 181. The Registrar must cause the application to be a 
tised after acceptance and may even have it advertised before accep¬ 
tance in certain circumstances [S.20]. ^ 

A person who wishes to oppose the ngistration must give notice 
in writing in the prescribed manner within 3 months from the date 
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of the advertisement. Within two months of the receipt of such 
notice the Registrar must serve the notice on the applicant for 
registration who must send a counter-statement, of the grounds on 

which be relies. A copy of this counter-statement, if any, will be 

served by the Registrar to the person giving the notice of opposi¬ 
tion. After hearing the parties and considering the evidence the 
Registrar will decide whether or not to permit the registration 

[S 21]. The date of the application will be deemed to be the date 
of registration [S.23]. 

Certificate of Registration 

When the application for registration is accepted, the Registrar 
will register the trade mark and issue to the applicant a certificate, 

in the prescribed form of the registration of the trade mark, bearing 
the seal of the Trade Marks Registry [S.22(2)]. 

Duration of Registration 


seven 


me registration or a trade mark is effecti 
years subject to renewal from time to time. 

n a .• 


Effect of Registration 

The effect of registration is that the person so registering a trade 
mark gets an exclusive right to the use of the trade mark acceptea in 
relation to good, mentioned in the registration. This right to the exclu¬ 
sive use of a registered trade mark will be deemed to be infringed if 
any one other than the regislered proprietor uses it without the per¬ 
mission of the proprietor as uses a trade mark so identical with or so 
resembling the registered trade mark to be likely to deceive or 

cause conjus,on in the course of trade in respect of any goods for 

w ich it is registered [S.29(l)]. A person will not be entitled to 
institute any proceeding to prevent or to recover damages for the 
infringement of an unregistered trade mark [S.271. However a 
passing off action in tort can be brought in the case of an unregistered 

rademark. It must, however, be noticed that no registration of a 

trade mark shall interfere with any bona fide use by any person of 
his own name or that of his place of business or of the name nf rh, 
p ace of business of any of his predecessors in business or the use 

2 bL y g P oo r d S r t s 0 34] ny fide descriptiOD of the cbaracter - qi” 

•"“* “' ark Ida** of its 

”' ,. lty S : 3| J:. Regislrauon in Part A will be conclusive evidence a. 
to its validity after seven years unless it is proved - 38 
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(1) that the original registration was obtained by fraud, or 

(2) that the trade mark was registered in contravention or 
offends against the provisions of S.ll (prohibition of registration of 
certain marks). 

(3) that the trade mark was not at the commencement of the 
proceedings distinctive of the goods of the registered proprietor 

[S.32], 

Vested rights in other persons who were using similar trade 
marks are protected by the provisions of Section 33. 

Rectification and Correction of the Register 

Rectification and correction of the register may be made on 
application to a High Court or to the Registrar by any person 
aggrieved. The registered proprietor of a trade mark may apply for 
rectification for any of the following purposes— 

(a) correct any error in the narre, address or descripion of the registered pro¬ 
prietor of a trade mark, or any other entry relating to the trade mark; 

( b ) enter any change in the name, addiess or description of the person who is 
registered as proprietor of a trade mark; 

(c) cancel the entry of a trade mark on the register; 

(d) strike out any goods or classes of goods from those in respect of which a 
trade mark is registered; 

(e) enter a disclaimer or memorandum relating to a trade mark which does not 

in any way extend the rights given by the existing registration of the trade mark 

[S.57]. 

Constant User Necessary 

The trade mark which is registered is expected by law to be 
constantly used. If a trade mark is registered without any bona fide 
intention on the part of the applicant to use it in relation to those 
goods, or if up to one month before the date of the application, for 
a continuous period of five years or longer, prior to the period of 
application, the trade mark, though registered, was not used in 
relation to the goods concerned, it is likely to be taken off the 
register on application to a High Court or to the Registrar (S.46). 

Assignment of Registered Trade Marks 

The proprietor of a registered trade mark has a right to assign 
it subject to the provisions of the Trade Marks Act to any other 
person and to give effectual receipts for any consideration for such 
assignment. Tins consideration may or may not be in connection 
with the goodwill of a business or in respect of all the goods forms 
which it is registered or some of such goods (Ss. 36 & 37). 
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Registered or unregistered trade marks cannot be assigned or 
transmitted where the result would be the creation of multiple ex¬ 
clusive rights (S 39) 

In the case of registered or unregistered trade marks which are 
assigned otherwise than in connection with the goodwill of the 
business the assignment will not be effective unless, not later than 
6 months from the date of assignment, the assignee applies to the 
Registrar for directions with respect to the advertisement of 
assignment, and advertises it as directed by the Registrar. Sec¬ 
tion 14 provides the registration of assignments and transmission 
by the person entitled on application and proof of title. 

Assignment of Unregistered Trade Marks 

Unregistered trade marks are not assignable or transmissible 
except along with the goodwill of the business concerned. 

Provided that an assignment or transmission otherwise than 
along with goodwill will be permissible, if— 

(a) at the time of assignment or transmission of the unregistered trade mark, 
it is used in the same business as a registered trade mark; and 

(b) the registered trade mark is assigned or transmitted at the same time and 
to the same person as the unregistered trade mark; and 

(c) the unregistered trade mark relates to goods in respect of which the regis¬ 
tered trade mark is assigned or transmitted (S.38). 

Special Provisions for Textile Goods 

Special provisions are made by the Act in Chapter IX for 

textile goods. Trade marks, in respect of textile goods, of which 

registration had been refused, were to be entered in a list called the 

Refused Textile Marks List maintained under the Trade Marks Act 

of 1940. Now after the commencement of the Act of 1958 no 

addition can be made to this list, but a mark already entered in the 

Refused Textile Marks List may be continued for a further period 

of seven years if an application to that effect has been made in the 

prescribed manner within one year of the commencement of the 
Act (S 73). 

The following restrictions are provided for in connection with 
the registration of textile goods— 

(1) In respect of piecegoods. 

fa) no mirk consisting of a line heading alone shall be registrable as a trado 
mark; 

(b) a line heading shall not be deemed to be adapted to distinguish; 
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(c) the registration of a trade mark sha'1 not give any exclusive right to the 
use of a line beading. 

(2) In respect of any textile goods, the registration of letters or 
numerals, or any combination thereof, shall be subject to such 
conditions and restrictions as may be prescribed (S. 72). 

Section 74 prescribes the stamping of piece goods, cotton yarn 
and thread while Section 75 empowers the Central Government to 
make rules for the determination of the character of textile goods 

by sampling. 

Offences under the Trade Marks Act 

The Trade Marks Act provides for punishment of penalty for 

(1) Falsifying and falsely applying trade marks (S. 77). 

(2) Applying false trade marks, trade descriptions etc. (S. 78). 

(3) Selling goods to which a false trade mark or false trade 
description is applied (S. 79) 

(4) Removing piece goods, etc., contrary to Section 74 (S. 80). 

(5) Falsely representing a trade mark as registered (S. 81). 

(6) Improperly describing a place of business as connected 
with the Trade Marks Office (S. 82). 

(7) Falsification of entries in the Register (S. 83). 

The Trade Marks Act also contains provisions for the forfeiture 
of goods in certain cases (S. 85). 

PATENTS 

The Statute in force today is the Patents Act, 1970, which came 
into force on April 20, 1972. The previous statute was the Patents and 
Designs Act, 1911, which provided for registration not only of 

patents but also of designs. The provisions of the 1911 Act so far 
as they related to patents have been replaced by the Patents Act, 

1970; the remaining provisions of the Patents and Designs Act, 19 
continue to be in force and that Act is now known as the Designs 

Act 1911. The main changes effected by the new legislation are to 

shorten the period of registration of patents and to provide for easier 
machinery for compulsory licensing of patents. 

What is a Patent ? 

The Patent Right is virtually speaking the grant o/a monopoly 
In respect of an invention by the Crown or the Government. In O en 
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days, the Kings of England gave these monopolies. Later, certain 
restrictions were placed by the Statute of Monopolies 1623 by 
creating a control on the tree and unrestricted right of the Crown 
to give monopolies. The word “Pa.ent" came into use and was 
derived from the fact that the form in which the patent right was 
granted was known in Latin as lAterae Patents , i.e. open letters were 
addressed “to all to whom it may concern”. The English Law is to 
be found in the Acts of 1907, !9i4, 1919, 1920,1932,1938,1939, 1942 
and 1946 bur as the later acts are more or less amendments of the 
main Ac" o 1907, the consolidated Acts of England are now cited 
as the “Patents and Designs Act, 1907 to 1946“. 

What are Not “Invention” 

The following are not “Invention” under the Act— 

(1) An invention that is frivolous or which claims any thing 
that is obviously contrary to well-established natural laws. 

(2) An invention, the use of which would be contrary to law or 
morality or injurious to public health. 

(3) A mere discovery of a scientific principle or a formulation 
of an abstract theory. 

(4) A mere discovery of any new property, or a new use for a 
known substance or a mere use of a known process, unless such a 
known process results in a new product. 

(5) A mere arrangement or rearrangement or duplication of 
known devices, all functioning independently of one another in a 
known manner. 

(6) A substance obtained by a mere admixture resulting only in 

the aggregation of the properties of the components thereof or a 

process for producing such substance. 

(7) A method of agriculture or horticulture. 

(&) Any process for the medicinal, surgical, curative, prophy¬ 
lactic or other treatment of human beings or any process for a 
similar treatment of animals or plants to render them free of 

disease or to increase their economic value or that of their products 
(S. 3). 

Inventions Where only Methods or Processes of 
Manufacture are Patentable 

(1) In the case of inventions claiming substances used for, or 
capable of being used as, food, medicine or drug; or 
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(2) relating to substances prepared or produced by chemical 
processes, only the method of process or manufacture can be paten¬ 
table, and no patent can be granted for the invention itself [S. 5]. 

In the case of inventions relating to baby and invalid food, 
medicines and drugs, it would not be in the interests of an under¬ 
developed country like India to grant patents in respect of the subs¬ 
tances themselves. But there is no such objection in relation to the 
processes involved and also in relation to substances when produ¬ 
ced by such processes. 5 

Application for Grant of Patent 

An application for the grant of a patent must be made In the 
prescribed form, to the Patent Office and the said application should 
declare that the applicant, or where there is a joint application of 
more than one, atleast one of the applicants, was the true and first 
inventor or the legal representative or assignee of such inventor and 
for which invention he desires to obtain a patent. The application 
must be accompanied by either a provisional or complete specifica - 
tlan of ihe tnvenrion and by the prescribed fee [S. 3J. A provisional 
specification must describe the nature of the invention A complete 4 
specification must particularly describe and ascertain the nature of 
the invention and the manner in which it is to be performed and 
shall be filed within twelve months from the date of filing of the 
application, and if the complete specification is not so filed the 
application shall be deemed to be abandoned [S 9]. A specification, 
whether provisional or complete must commence with the title, and 
in the case of a complete specification must end with a distinct 
statement, of the invention claimed. It is also provided that where 
desired by the Controller a drawing of the invention has to be pre¬ 
pared and submitted. The Controller may even, where he thinks 
desirable, ask for a model or sample of anything illustrating the 

invention [S. 10]. 

Examination of Application 

Chapter IV deals with the examination of the application. The 
Controller refers the application and the specification relating 
thereto to an examiner, who makes a report to him after consider¬ 
ing— < 

(i) that the requirements of the Act are complied with; 
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(ii) whether there is any lawful ground of objection to granting 

of the patent; and ® 

(iii) the result of investigation under Sec. 13. 

This Report shall be made by the Examiner ordinarily in 18 
months [S. 12). 

Sections 15 to 20 of the Act deal with the different powers of 
the Controller. 

Opposition to Grant of Patent 

Any person on payment of a certain fee may at any time within 

four months from the date of the advertisement of the acceptance of the 

application give notice to the Patent Office of the oppos.tion to the 

grant of the patent. This opposition may be on any of the following 
grounds:— ' 5 

.J; a) that l r e ., aPPl ' Ca - nt f ° r the Patent ° r the person undcr or through whom he 
ms. wrongfully obtained the invention or any part thereof from him or from a 

person under or through whom he claims; ° 

(b) that the invention so far as claimed in any claim of the complete specifi- 
cation has been published before the priority date of the claim — 

M in any spe.ification filed in pursuance of an application for a patent made 

in India on or al ter the 1st day of January, 1912: or ^ 300 

[ii] in India or elsewhere, in and other document; 

(c) that the invention so far as claimed in any claim of the complete c DfC ifi. 
cation is claimed in a claim ol a compieie specif cation published onor after iha 
pnrnty date of the applicant’s claim and filed ,n pursuance of an aJ rtiJr 

a P Sant?ctm: ein8 3 ^ ° f * tah *>*>"» ** * J 

(d) that the invention so for as claimed in any claim of the complete snecifi 

~ PUb "" y ° W ” “ P “ l " ,C ' Y , ”“ 1 * **>» U» <R 

(e) that the invention so far as claimed in any claim of the complete sp-cifi 
cation is obv ous and clearly does not involve any inventive stem havinL ? fi ‘ 
the matter published as mentioned in clause (b) or ZZ S re J 17m T"* ‘° 
used in India before the priority date of the applicant’s claim? d h *'° S 

(f) that the subject of any claim of the complete specification 

tion within the meaning of this Act, or is not patentable under this Act; 30 ‘ DVe °' 

(g) that the complete specificition does not sufficiently and i ^ 

the invention or the method by which it ls to be performed; d Y descr,bo 

(h) that the applicant has failed to disclose to the Controller -nr 

required by Section 8 or has furnisned the information which „ orma fon 
material was false to his knowledge; n any parilc ular 

(i) that in the case of a convention application the 

wuhit, twelve months from the date of ,he first application for prot^oTfoT^! 
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invention made in a convention country by the applicant or a person from whom 
he derives tide; but no oiher ground [S 25]. 

In case of the refusal cf the Controller to accept the application 
there is a right oj appeal from his decision to the High Court [S.116]. 
It may be further noted that unless an application or a complete 
specification is accepted within fifteen months from its date the 
application will be deemed to have been abandoned unless an appeal 
has been lodged [S.21], 

Where the application is accepted an advertisement must be 
given by the Controller of his acceptance keeping the specifications 
and drawings, if any, open for public inspection (S.26). 

After the acceptance of the patent whether opposed or un¬ 
opposed the patent will be granted to the application under seal of 
the Patent Office, fhe date of the patent will be the date on which the 
complete specification is filed (S.45). 

A patent obtained in fraud of a true and first inventor may be 
removed and a new patent may be granted to the rightful owner, 
inventor or assignee (S.52). 

Term of Patents 

The term for which a patent is granted is provided in (S.63) 

The term for every patent granted shall— 

(i) in respect of an invention claiming the method or process 
of manufacture of a substance, where the substance is intended for 
use, or is capable of being used, as food or as a medicine or drug 
be five years from the date of sealing of the patent, or seven years 
from the date of the patent, whichever period is shorter; and 

(ii) in respect of any other invention, be fourteen years from 
the date of the patent. 

A patent shall cease to have effect on the expiration of the 
period prescribed for the payment of any renewal fee, if that fee is 
not paid within the prescribed period. 

Patents of Addition 

Provisions relating to Patents of Addition are contained in 
Chapter IX of the Act. 

Where an application is made for a patent in respect of any 
improvement in or modification of an invention described or dis¬ 
closed in the complete specification filed therefor (referred to as 
the “main invention” in the Act) and the applicant also applies or 
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has applied for a patent for that invention or is the patentee in 

respect thereof, the Controller may, if the applicant so requests, 

grant the patent for the improvement of modification as a patent of 
addition (S.54). 

A patent of addition shall be granted for a term equal to that 
of the patent for the main invention, or so much thereof as has not 
expired, and shall remain in force during that term or until the 
previous cesser of the patent for the main invention and no longer 


Restoration of Lapsed Patent 

A patent may lapse due to the failure of the patentee to pay the 
fee prescribed within the time appointed, but the same may be 
restored on an application to the Controller within one year from 
the date on which the patent ceased to have effect, stating the 
circumstances which led to the omission of the payment of the 
prescribed fee (S.60). If the Controller finds that the omission was 
unintentional or unavoidable and that there was no undue delay in 
the making of the application for restoration, he may advertise the 
application and after the expiration of the prescribed period hear 
the case and, subject to an appeal to the H,gh Court, may issue an 

order restoring the patent subject to any conditions or restrictions 

deemed advisable (S.61). 

% 

Register of Patents 


At the Patent Office a book called the Register of Patents shall 
be kept in which all the names and addresses of the grantees of 

patents are entered together with notifications of assignments and 

transmissions of the said patents or amendments, extensions and 
revocations. The Register will also include information regarding 

licences under patents and such other matters affecting the validity 
o proprietorship of patents as may be prescribed (S.67). 

Effect of Patents 


The effect of a patent sealed with the seal of the Patent Office 

“S 1 ,t H 8 ' VeS ,be paten,ee the exclusive privilege of making, 
selling and using the invention or method, or process of manufac 

^ h T Se,f ’ hiS ageDt ° r licensees throughout 

ot the Act. The patent has to all intents the like effect as against 

An ° vernrnent as lt has against any person. Chapter XVII of the 
Act, however also provides the manner in which the Government 
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may use the patented invention. However, the proprietor of the 
patent has a right to assign it to the Central Government in India 
for consideration as agreed between the parties, or determined by 
the High Court (S.210). 

Compulsory Licences 

Any time after three years from the sealing of a patent, an appli¬ 
cation may be made by any person interested to the Controller, 
alleging that the reasonable requirements of the public with respect 
to the patented invention have not been satisfied, or that the 
patented invention is not available to the public at a reasonable 
price and praying for the grant of a compulsory licence to work the 
patented invention (S. 84). The following are the groundr that the 
Controller shall take into account when an application under S. 84 
for the grant of a licence is made — 

(i) the nature of the invention, the f ime which has elapsed since the sealing of 
the patent and the measures already taken by the patentee or any licensee to make 
full use of the invention; 


(ii) the ability of the applicant to work the invention, to the public advantage . 

(iii) the capacity of the applicant to undertake the risk in providing capital 
and working the invention, if the application were granted; 

but shall not be required to take into account matters subsequent to the 
making of the application. [S. 85]. 


Endorsement of Patent with the Words “Licences of Right” 


At any time after the expiration of three years from the date of 
sealing of a patent, the Central Government may make an applica¬ 
tion to the controller for an order that the patent may be endorsed 
with the words “Licences of Right” on the ground that the reason¬ 
able requirements of the public with respect to the patent invention 
have not been satisfied or that the patent invention is not avilable 
to the public at a reasonable price. 


The Controller, if satisfied that the reasonable requirements of 
the public with respect to the patented invention have not been 
satisfied or that the patented invention is not available to the public 
at a reasonable price, may make an order that the patent be endor¬ 
sed with the words “Licences of Right” [S. 8b]. 


Section 87 provides that substances which are used or are 
capable of being used as food, medicine or drug or the method or 
process of manufacture of any of these substances shall be deemed 
to be endorsed with the words “Licences of Right”. 


/ 
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DESIGNS 

Designs may also be registered by an application to the Controller 

and such registered design may be in more than one class. The 

certificate of registration shall be given for the designs by the 

Controller and a register has to be maintained for designs also as in 
the case of patents. 

A '‘design” is defined by Section 2 (5) of the Designs Act 19T1 

as * • 


“design” means only the nature of shape, configuration, pattern or ornament 

S' e or h any art .' C,e ^ ^ industriiI process or m ‘ a "S. Aether manual, mecha- 
mcal or chemical separate or combined, which in the finished article appeal to and 

a e judged solely by the eye; hut does not include any mode or prlncip e of constru- 

Ct on o r anything which is in substance a mere mechanical device and does not 

he Sad"/ "d M 3r h V eSn L d ‘l C ' aUSe ‘ V) ° f Sub - SeCti °" (1 > SecttonVof 

ACt> ,958 ’ ° r — y mar * c as defined in 

The registered proprietor of the design gets a copyright in the 
design during five years from the date of registration. Applications 
for extension for further periods of five years must be made before 
the expiration of the period of the last registration [S. 47]. 

An application by any person interested may be made for 

° f th \ rCg . ist ration. This application may be made, at 
any time after registration of the design, to the H,gh Court on the 
following grounds:— DC 

(i) that the design has been previously registered in India- 

Hi' I".* !L h ‘ S J een PUb ' ished in India prior 'he date of registration; or 
(in) that the design is not a new or original design. 

“ * pl, . ,l “ ,ion may als ° he made to the Controller provided 

b» ed on .r r T f '° m ,he da,e ° f «”> «*!*«.,ton ttnd Is 

er o the grounds (i) and (ii) given above [S. 51A]. 

Piracy of Registered Design 

law iStl* „yre"o„'-" ° f “ PyriSh ' iD a " J deSi6 ° ** !ha " ■« b« 

class^of goVdT inwhich 2=“ “ W aay 

Proprietor, »yTr!fa7J,o„' h ' Riveted 

and having applied to it the Hp' 8 thec dSS ln wh ich 'he design has been registered 
or 8 applied to .t the design or any frauduient or obvious imitation thereof 


554 Trade Marks , Patents, Designs & Copyrights 

(iii) knowing that the design or any fraudulent or obvious limitation thereof 
has been applied to any article in any class of goods in which the design is regis¬ 
tered without the consent of the registered proprietor, to publish or expose or 
cause to be published or exposed for sale that article [S. 53]. 

COPYRIGHTS 

The Copyright Act of 1957 now amends and consolidates the 
law relating to copyright in India and extends to the whole of India. 

International Copyright 

The law as to copyright was in a state of confusion until the 
passing of the Copyright Act of 1911 in England. Our Indian Copy¬ 
right Act of 1914 was based on that Act. Even before the passing of 
these Acts in order to protect the rights of authors over their lite¬ 
rary and artistic works, a number of countries, including the U. K„ 
formed themselves into a union known as the Berne Convention 
This was revised first at Rome in 1928 and then at Brussels in 1948 
when the Brussels Convention was signed by a much larger number 
of countries including India. 

In view of the numerous technical developments that had been 
taking place throughout the world in regard to gramophone records, 
talking films, broadcasting, televison, etc., the Copyright Committee 
was set up in England and on its recommendations the Copyright 
Act of 1956 was passed in England. In passing this Act, the interests 
of the author and of the public were borne in mind and the Indian 
Act of 1957 which came into force on January 21, 1958 also attempts 
to provide for all these problems. 

The Universal Copyright Convention held under the auspices of 
UNESCO adopted the following principle expressed in Article II— 

“(1) Published works of nationals of any contracting State and 
works first published in that State shall enjoy in each other contra¬ 
cting State the same protection as that other State accords to works 
of its nationals first published in its own territory. 

(2) Unpublished works of nationals of each contracting State 
shall enjoy in each other contracting State the same protection as 
that other State accords to unpublished works of its own nationals. 

India also signed this convention and brought it into effect 
from January 21, 1958. 

Under the Universal Copyright Convention , in order to secure 
copyright protection in the countries which have signed the Con- 


t 

Trade Marks, Patents, Designs d Copyrights 


555 


s ir i “*“2 

oZZztc2r e of ,he owner ° r the copyri8, “ a ° d the »« 

By Sections 40 & 41 of our Act the Central Government is 
empowered to extend copyright to foreign works and this power has 

loss* * er ^ 1Sed by means of the International Copyright Order 

worksta fu 1 ^ Provisions of our Copyright Act, 1957 to 
works first published in any of the Berne Convention Countries as 

as to any of the Universal Copyright Convention Countries. 
Mm B ! f ‘ he Copyright (International Organization) Order 1958 

oZT\lT 1* eiVe ," “ r ” rk ' ° f “> lhe Na.!oS 

urganization, (b) Specialised Agencies of the United States Orea- 
n satlon and ( c ) the Organisation of American States. 

Nature and Scope of Copyright 

literar°v Py drf ht Subsists . under ‘he Act throughout India in original 

and records * mUS ' Ca ' ,ad arti$tic WOrks > “^atograph films, 
in til- ,D th * case of 3 Published work if the work is first published 

'*2l° r f T ^ fifSt PUbHshed ° Utside lDdia > the author is j 

was at thft P Ub,ICation > or tf ‘he author was dead at that date 
was at the time of his death, a citizen of India. ’ 

,lira work orYuY/ a " llnpuhlish ' d o,he, thu an archive- 

- a - - 

a ° archi,e,:,ural of art, the work is 

Copyright ,s defined by Section 14 as follows:- 

virtuUf, andsuJTectlo the irovi^ oTSS/tet™ 3 ” ““ eXClUS ‘ Ve ri8ht ' by 

doing of any of the following acts^nTmely- mUS,Ca ' WOrk ’ 10 do and authorise the 

(i) to reproduce the work in any material form 

(ii) to publish the work; 

(iii) to perform the work in public; 

(iv) to produce, reproduce, perform or publish any fran.i * 

( V) to make an y cinematograph film or a record in respJt oHho work^ 

* No 271 dated January 21, 1958 
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(vi) to communicate the work by radio diffusion or to communicate to the 
public by a loud-speaker or any other similar instrument the radio-diffusion 
of the work; 

(vii) to make any adaptation of the work; 

(viii) to do in relation to a translation or an adaptation of the work any of the 
acts specified in relation to the work in clauses (i) to (iv). 

(b) in the case of an artistic work, to do or authorise the doing of any of the 
following acts, namely— 

(i) to reproduce the work in any material form; 

(ii) to publish the work; 

(iii) to include the work in any cinematograph film; 

(iv) to make any adaptation of the work; 

(v) to do in relation to an adaptation of the work any of the acts specified in 
relation to the work in clauses (i) to (ii). 

(c) in the case of cinematograph film, to do or authorize the doing of any of 
the following acts, namely— 

(i) to make a copy of the film; 

(ii) to cause the film, in so far as it consists of visual images, to be seen in 
public and, in so far as it consists of sounds, to be heard in public; 

(iii) to make any record embodying the recording in any part of the sound track 
associated with the film by utilising such sound track. 

(iv) to communicate the film by radio-diffusion; 

(d) in the case of a record, to do or authorize the doing of any of the following 
acts by utilising the record, namely— 

(i) to make any other record embodying the same recording; 

(ii) to cause the recording embodied in the record to be heard in public; 

(iii) to communicate the recording embodied in the record by radio-diffusion. 

(2) Any reference in sub-section (1) to the doing of any act in relation to a 
work or a translation or an adoptation thereof shall include a reference to the 
doing of that in relation to a substantial part thereof (S.14). 

There is no copyright under the Copyright Act of 1957 in any 

design which is registered under the Indian Patents and Designs 
Act, 1911. Copyright in any design, which though capable to being 
registered under the Indian Patents and Designs Act, 1911, has not 
been so registered, shall cease as soon as any article to which the 
design has been applied has been reproduced more than fifty times 
by an industrial process by the owner of the copyright or, with his 

licence, by any other person [S.15]. 

It should be noted that now there is no copyright except as 
provided by the Copyright Act of 1957 [S.16J. 

In this connection it should be noted that the copyright is con¬ 
ferred in respect of published or unpublished original literary, ^ 
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dramatic musical and artistic work. Ideas and opinions are not the 
subject of copyright but only the form in which such ideas or opinions 
are expressed are subject to copyright and that too to the extent 
that a substantial part of the form must not be copied. 

Literary Work 


The copyright in the case of‘literary work’ is strictly confined 
to the literary composition of the author and not his ideas or 
opinion. Among literary works are included tables and compila¬ 
tions. The name or title of the book is, generally speaking, not the 

subject of copyright unless the title also constitutes a literary com- 
position within the meaning of law. 

Dramatic Work 

"Dramatic work ” includes any piece for recitation, choreo¬ 
graphic work or entertainment in dump show, the scenic arrange¬ 
ment or acting form of which is fixed in writing or otherwise but 
does not include a cinematograph film fS.2(h)]. 

Musical Work 

“Musical work” means any combination of melody and har¬ 
mony or either of them, printed reduced to writing or otherwise 
graphically produced or reproduced [S.2(p)]. 

Artistic Work 


“Artistic work” means,-- 

(1) a painting, a sculpture, a drawing (including a diagram, 
map, chart or plant), an engraving or a photograph, whether or not 
any such work possesses artistic quality; 

(2) an architectural work of art; and 

(3) any other work of artistic craftsmanship [S 2(c ]. 

Architectural Work 


havino^a C ^ ! ! t *- :, ! iral u WOr ^ °^ art ” means any building or structure 
having an artistic character or design, or any model of such build¬ 
ing or structure [S.2(b)J. 


Infringement of Copyright 


in j “ St Whi ' e deaMng With the of copyright 

“ f il l 1 a 7',r DS ', he “ c,usi “ « f <W»I acts 

m relation to the following four classes of work— 
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(1) Literary, dramatic or musical work, 

(2) Artistic work, 

(3) Cinematograph Film, 

(4) Record. 


Infringement therefore will be doing of anything in relation to 
these works which someone else has the exclusive right to do under 
the Copyright Act. Section 51 states that copyright in a work shall 
be deemed to be infringed — 


(a) when any person, without a licence granted by the owner of the copyright 
or the Registrar of Copyrights under this Act or in contravention of the conditions 
of a licence so granted or of any condition imposed by a competent authority under 
this Act— 

(i) does anything, the exclusive right to do which is by this Act conferred 
upon the owner of the copyright, or 

(ii) permits for profit any place to be used for the performance of the work in 
public \* here such performance constitutes an infringement of the copy¬ 
right in the work unless he wjs not aware and had no reasonable ground 
for believing that such performance would be an infringement of copy¬ 
right; or 

(b) when any person — 

(i) m^kes for sale or hire, or sells or lets for hire, or by way of trade displays 
or offers for sale or hire; or 

(ii) distributes either for the purpose of trade or to such an extent as to affect 
prejudicially the owner of the copyright; or 

(iii' by way of trade exhibits in public, or 

(iv) imports (except for the private and domestic use of the importer) into 
India 

any infringing copies of the work. 

Explanation: For the purposes of tlvs section, the reproduction of literary, 
dramatic, musical or artistic work in the form of cinematograph film shall bo 

deemed to be an "infringing coyy”. 


Term of Copyright 

The term of copyright in literary, dramatic, musical or artistic 
works (except photographs) published within the lifetime of the 
author is until fifty years from the beginning of the calendar y® ar 
(i.e. from January 1) next following year in which the author dies. 
In the case of joint authorship, the above reference to “the author 
will apply to the joint author who dies last [S. 22]. The term of 
copyright in anonymous or pseudonymous works is until fifiy years 
from the beginning of the calendar year next following the year in 
which the work is first published, but if the identity of the author is 
revealed before the expiry of that period the copyright will subsist 
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until fifty years from the beginning of the next calendar year follow¬ 
ing the year in which the author dies [S. 23]. 

In the case of a posthumous work, i.e. work published after the 
death of the author, the copyright will subsist until fifty years from 

the beginning of the next calendar year following the year in which 
the work is first publishd [S. 24], 

In the case of a photog'aph the term is fifty years from the time 
the photograph is published and not from the date when it is taken 
[S. 25]. Similarly the term is fifty years from the date it is published 
in the case of a cinematograph film [S. 26] record [S. 27], Government 
work and works of international organizations [S. 29]. 

Registration of Copyright 


Provision is now made for the establishment of a copyright 
oflice under the immediate control of the Registrar of Copyright who 
must act under the superintendence and direction of the Central 
Government. Registration is optional but to encourage it, it is pro¬ 
vided that no proceeding regarding infringement of the copyright 
can be instituted unless the copyright is registered in the copyright 

° ce ’ Register of Copyright in only prirna facie evidence of the 

particulars entered therein [S. 48]. The duties of the Registrar 

include the right to deal with applications for compulsory licences 

An appeal may be made to the Copyright Board against an order 
of the Registrar. 


Ownership of Copyright 

Generally, the first ownership in copyright is in the author of 
the work except in the following cases:— 

(a) in a literary, dramatic or artistic work made by the author 
m the course of his employment in a newspaper, magazine or similar 
periodical under a contract of service or apprenticeship, the first 
ownership of the copyright will be in the proprietor of such news¬ 
paper, etc. for the purpose of its being so published. 

ib) subject to (a) above, in the case of a photograph taken, or a 
painting or portrait drawn, or an engraving or cinematograph film 
made, for valuable consideration at the instance of any person 

w ;'' »' •»' «"< owner of ,he copjrigh, unless .here U 
a contract to the contrary. 

emnin* ln « tbe ° f a WOrk made in the course of the author's 
employment under a contract of service or apprenticeship to which 
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(a) and ( b ) above do not apply, the employer will be the first owner 
of the copyright unless there is an agreement to the contrary. 


( d ) in the case of a Government work the Government will be 
the first owner of the copyright in the absence of any agreement to 
the contrary. 


(e) in the case of works of certain international organisations* 
to which Section 41 applies the international organisation concerned 
will be the first owner of the copyright [S. 17]. 


Translation 


The right of translation is in the owner of the copyright but the 
Copyright Board may issue a licence for translation if the owner 
does not publish or authorise the publication of a translation or if 
such publication is out of print. 

Assignment of Copyright 

The owner of the copyright is entitled to assign it wholly or 
partially but if the assignment relates to a future work, the assign¬ 
ment will take effect only when the work comes into existence [S. 18]. 
The assignment, in order to be valid, must be in writing , signed by 
the assignor or his duly qualified agent [S. 19], Registration is not 
necessary as copyright is movable property and Section 54 of the 
Transfer of Property Act does not apply. 7 

Assignment must be distinguished from licence . In the case of 
an assignment, the copyright itself is transferred whereas in the 
case of a licence, the copyright belongs to the licensor who merely 
permits certain things to be done by the licensee which would be 
illegal if done without such permission. Thus the assignee may sue 
in his own name for infringement of the copyright but the licensee 
cannot as he is not the owner of the copyright. Another point of 
difference is that as an assignment transfers a specific interest of 
the assignor wholly or partially in the thing the assignee may re¬ 
assign the copyright but a licence is only personal, and cannot be 
assigned by the licensee without the licensor s permission. 

Licence 

Licences may be granted (a) either by the owner of the copy¬ 
right [S. 30] or by the Registrar when directed by the Copyright 
Board (S. 31). The licence must be granted in writing. The granting 
of a licence conveys a privilege to do what would otherwise be a 


7 Savitri Devi v. Dwarka Prasad (1939) A I R. All 305 
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monopoly of the grantor. If the licence is granted subject to certain 
conditions, it will amount to an infringement of the copyright if 
the conditions are not observed. In the case of a compulsory licence 
a complaint must be received by the Copyright B>ard to the effect 
that the owner had been approached for the grant of a licence but 
that he had refused to do so and withheld work from the public as 

provided by Section 31. This applies only in the case of an Indian 

work and reasonable compensation will be given to the owner We 
have also seen that a compulsory licence maybe granted by the 
Copyright Board for a translation if the owner of the copyright 
does not publish or authorise the publication of a translation or if 
such translation is out of point. Reasonable compensation will have 
to be given to the owner for such translation (S. 32) 

Performing Rights Societies 


A performing rights society is defined as meaning a society 
association or other body, whether incorporated or not, which 
carries on business in India of issuing or granting licences for the 

F„ er ° r ™ aDce 1D India ofaDy works in which copywight subsists. 

P* Wj- 

These societies have been formed to enable composers, authors 
playwrights etc. to obtain their lawful remuneration through an 
organisation which could collect royalty, etc. for the performance 

° ®' r ”° r S and be able IO ,ake the necessary steps to restrain 

unauthorised performances. 

It is now compulsory for every performing rights societv tn 
prepare publish and file with the Registrar of Copyrights state - 

ITtVe a!lf r S V Cbargesor «>y a '«ie. which it proposelto collet 

lor the grant oi licences for performance in public of works in 
respect of which it has power to issue licences. If a society fails to 

fhe r‘ D r ! atl ° D f ° aDy W ° rk ’ '* W ’“ have t0 obtain ‘be consent of 
be Registrar before taking any action or other proceeding to 

ine rich » aDy rer “ edy ’ CIV|1 or criminal, infringement of the perform¬ 
ing rights in that work (S. 33). Objections relating to published 

a ements raa be ,° dged jn writiDgat the Copyright Office and will 
referred to the Copyright Board for its decision (Ss. 34 & 35). 


Law Applicable 


SUMMARY 
trade marks 


Trade and Merchandise Marks Act, 1958. 
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What Is a Trade Mark? | % 

According to the definition of a trade mark under the Act, it 
may he made up of any device, heading, label, ticket, name, signa¬ 
ture, word, letier or numeral. 


What Trade Marks May be Registered 

It must contain at least one of the following essentials:— 

(a) the name of a company individual, or firm, represented in a 
special or particular mannes; 

(b) the signature of the applicant for registration or some prede¬ 
cessor in his business; 

(c) one or more iuvented words; 

(d) one or more words having no direct reference to the character 
or quality of the goods, and not being according to its ordinary 
signification, a geographical name or a surname or a personal 
name or any common abbreviation thereof or the name of a 
sect, caste or tribe in India; 

(e) any other distinctive mark. 


What Marks Cannot be Registered 


(1) The use of which would be likely to deceive or cause confusion; 

(2) the use of which would be contrary to any law for the time 
being in force; 

(3) which comprises or contains scandalous or obscene matter; 

(4) which comprises or contains any matter likely to hurt the 
religious susceptibilities of any class or section of the citizens 

of India; 


( 5 ) 

( 6 ) 


( 7 ) 


( 8 ) 



which would otherwise be disentitled to protection in a court; 

which is identical with or deceptively similar to a trade mark 
which is alreadv registered in the name of a different proprietor 
in repect of the same goods or description of goods except 
where the Registrar is satisfied as to its honest concurrent use 
or in other special circumstances; 

no word which is the commonly used and accepted name of any 
single chemical compound (as distinguished from a 
be registered as a trade mark in respect of a chemical substance 

or preparation; or 

which falsely suggests a connection with any living person or 
aperson whodied^vnhin 20 ,..r, b.rora .b« data of ap„ ,ca o. 
for registration Here the Registrar may require the application 

to furnish the consent in writing of such 

legal representative of the deceased person before proceeding 
with the application. 


U31t 



« 


Trade Harks, Patents, Designs A Copyrights 


563 


Effect of Registration 


( 1 ) 

( 2 ) 


ma r r S k°in r ?f eXC ' Usive right to the usc of the trade 

ReifJrJ ° g0 ° dS mentioned in the registration. 

Registration is prima facie evidence of its validity. 


PATENTS 


Law Applicable 

The Patents Act, 1970 
What is a Patent? 

inven T tion 8rant ^ ^ Govern “ent of a monopoly in respect of an 
Term of Patent 

its date [S. 14]° T which a patent 18 granted is sixteen years from 
Effect of Patent 

the invention or method ^oT nrocess^ f f maki ” g ’ se,,in g and using 
himself, his agent or licensee?. f manufactur »ng article by 

designs 

Law Applicable 

Designs Act, 1911 
Definition 

or ornament applied 0 ?!/ any "art/de ^v* 5 ? 6 ’ c .°" fi8uratlon > pattern 
means, whether manual mechan S ^ industrial process or 

bined, which in the finiih^d ar°Se ^ toand ° r com - 

tion or anything which is in subsJnce a me?h n „- P f °J c . 0D3truc * 
does not include any trade mark as definJ?- h c device, and 

PCrty ,nark as i” Section 479 of tbe Indian" fZl'codJ. Pr °' 

Registration 

On application to the Controller of Patents and Designs. 

Effect of Registration 

years T from e th? e dite P of Je^fs/Zaffon in the design for five 

expiration of the period This can be extended before the 
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COPYRIGHTS 

Law Applicable 

(1) Copyright Act, 1957. 

(2) Copyright (International Organisation) Order, 1958 
What is Copyright? 

The exclusive right of doing certain acts in relation to the 
following four classes of work: — 

(1) Literary, dramatic or musical work. 

(2) Artistic work. 

(3) Cinematograph Film. 

(4) Record. 


Term of Copyright 


CD 

( 2 ) 


(3) 

(4) 


'n literary, dramatic, musical or artistic work—until 50 years from 

he beginning of the calendar year next following the year in 

vhich the author dies or in the case of joint authors, the joint 
tuthor who dies last. 


In anonymous or pseudonymous work—until 50 years from the 
beginning of the calendar year next following the year in which 
the work is first published. If, however, the author’s identity is 
revealed before expiry of that period then until 50 years from 
the beginning of the next calendar year following the year in 
which the author dies. 

In posthumous work -until 50 years from the beginning of the 
calendar year next following the year in which the work is first 


published. 

In photographs and cinematograph film. Government work 
and work of International Organisations—until 50 years from 

its publication and not from date when it is taken. 


TYPICAL QUESTIONS 

1. What is a Trade Mark? What information n;ed be sipplied for registration 
of a Trade Mark? 

2. What is the effect of registration of a Trade Mark? 

3. Can Trade Marks bi assigned? Describe the procedure of assignment of 
registered Trade Marks and state whether unregistered Trade Marks can be assigned. 

4. What is a Patent? Who can apply for, and oppose grant of, a Patent? 

5. Whea does a Patent expire? Can the time be extended? If so, how and in 
what circumstances? 

6. A shopkeeper sells goods which are in fact an infringement of a patent. 
He is subsequently sued by the owner of the pitent who claims an injunction and 
damages. The shopkeeper pleads ignorance of the existence of the patent. Can 

owner of the patent suceed? 

7. Define “Copyright”. Can it be assigned? If so, during what period and by 
whom? 




Part 3 

INDUSTRIAL LAW 


— 36 — 



Chapter 26 


INTRODUCTION 

XV-vJ 7&0 Q VC '( i COT) 


Industrial Law consists of statute law and common law as 
developed by decisions of courts. There is a blending of Law and 
social justice in the matter of administration of labour legislation. 
This is natural since the objective of industrial legislation Is to 
protect the weaker sactions of society and to ensure that they work 
in comfortable conditions and for reasonable remuneration. 


abour ! velfare 1# a subject which is in the concurrent list of 
the Constitution. Hence both the state and central governments are 
entitled to legislate on the subject. Central enactments have appli¬ 
cability all over India. A state enactment covers only the particular 
state. There may be rules framed by a state government In respect 
of a central Act for example. The Factories Act, 1948. Some subjects 
sue as festival holidays, come exclusively under the purview of 
state governments for the purposes of making laws. This part of 
the book dealing with Industrial Law covers broadly the more 
important central labour enactments and their applicabiltiy to the 
establishments coming under their purview. Natural justice has a 
say in the matter of interpretation of labour legislation. 


here has been a tremendous growth of activity in the industrial 
sphere after India became a free nation. This increase in activity 
rought with it problems which the existing rules and regulations 
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could not satisfactorily administer and control. The idea of social 
justice too was gaining ground and started influencing labour capital 
relationship in a more pronounced way than before. It is in this 
context that the Induairia] Disputes Act, 1947 was passed providing 
for settlement of industrial disputes by negotiation, conciliation and 
adjudication which came as a blessing to the working class. It is 
true that the state by this statute restricted the rights of an employer 
Co have his own terms of employment with an employee./This is 
unavoidable in a transformation of this nature by which social 
justice was gaining momentum as a concept in industrial /elations. 
In fact Article 43 of the Constitution is just but a recognition of 
this changeover. It runs, “The state shall endeavour to secure by 
suitable legislation or economic organization or in any other way 
to all workers, agricultural, industrial or otherwise, work, a living 
wage, conditions of work ensuring a decent standard of life and full 
enjoyment of leisure and social and cultural opportunities and in 
particular the state shall endeavour to promote cottage industries on 
an individual or co-operative basis in rural areas”. 

This idea of social justice underlying Article 43 of the Consti¬ 
tution did influence to an extent the decisions of courts and tribunals 
of the land. Social Justice being a vague and abstract principle 
varying from individual to individual, there was a divergence of 
views in the awards and judgements given or delivered based on 
this concept by the tribunals and courts in this country. They felt it 
difficult to apply the idea without any precise rules becau.se such 
rules were incapable of formulation. The then Chief Justice of 
Bombay, Mr. M. C. Cha^a, in Prakash Cotton Mills Private Limited 
vs. State of Bombay [1957 (2) LLJ 490] observed, “We must not 
forget that we are no longer living in the age of laissez faire and the 
relationship between the employer and employee are no longer 
solely governed by the principles of contract, contractual rights and 
liabilities but are now subject to principles of industrial law and 

also principles of natural justice.In our opinion, no labour 

legislation, no social legislation and no economic legislation can be 
considered by a court without applying the principles of social 
justice in interpreting the provisions of these laws. Social justice 
is an objective which is embodied and enshrined in our constitution. 

It is true that it may be difficult to define social justice. In the 
opinion of Mr. Justice Holmes, it is an inarticulate major premise 
which Is personal and individual to every court and every judge. 
How a court or a Judge approaches a particular problem is influen¬ 
ced and coloured by his outlook on life and society. But, however a 
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court or judge may approach a particular problem, it cannot ignore 

the fact that all our legislation is aimed at bringing about social 

justice and therefore it would indeed be startling for anyone to 

suggest that the court should shut its eyes to social justice and 

considrr and interpret the law as it our country had not pledged 

itself to bringing about social justice. Therefore it is a truism to say 

that the present tendency ot our labour and industrial legislation is 

to impose more and more burdens upon the employers. These 

burdens are imposed in the inter ests of employees because they have 

been underdogs for decades and centuries and the legislature wants 

to raise their status and therefore an employer cannot be heard to 

say: There is an unreasonable restriction upon my right to carry on 

business or hold or possess property because the burden inflicted 

upoD me by law is such as in my opinion if intolerable. In the 

larger interests of the country an employer must submit to those 

burdens and carry on business in continuity with social legislation 
which is put on the statute book. 

But it is necessary here to note Che limitations of this concept 

of social justice as pointed out by Mr. Justice Bilakrishna Aiyar of 

the Madras High Court when be said: “concepts of social justice 

have varied with age and claim. What would have appeared to be 

indubitable social justice to a Norman or Saxon in the days of 
William the conqueror will nol be recognized as such in England 

today. What may appear to be incontrovertible social justice to a 

resident of Quebec may wear a different aspect to a resident of 

Peking. If it could be possible for Confucius, Manu, Hammurabi 

and Solomon to meet together at a conference table, I doubt whether 

they would be able to evolve agreed formulas as to what constitutes 

social justice. No definition exists of concepts of social justice 
which is a very controversial field. Courts and Tribunals created by 
the law must guide themselves by the directions and principles em- 

bodied in the law. If the law declares that a line or course of con¬ 
duct is illegal, they must give effect to that declaration. In coun¬ 
tries with democratic forms of government public opinion and law 
act and react on each other. Sometimes the law sets the pace and 
public opinion catches up with the law. In other cases where the 
law lags behind public opinion, the presence of public opinions 
brings about a change in the law. But so far as courts and tribunals 
are concerned the Important thing is that they are bound by the law 
as it stands and must give effect to it. They cannot ignore the law 
by appeals to undefined and contentious concepts”. The Manage¬ 
ment of Srtdharan Motor Service v. Industrial Tribunal and others 
1961 (!) MLJ. 21. 
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History 

In a report made in 1872-73 on the Administration of the 
Bombay Cotton Department, Major Moore drewihe attention of the 
Government to the abuse* of child and woman labour. It appears 
that children of six years of age were employed in factories and were 
made to work from sunrise to sunset with a brief interval of half an 
hour for meals. 

In 1872-73 there were 18 cotton mills In Bombay employing 
about 10,000 worker*. The rapid growth of the cotton mill industry 
in Bombay alarrusd the Lancashire Manufacturers. They agitated 
for the regulation of labour conditions in India, in which they were 
supported by philanthropists both in Eogland and in India. This 
led to ihe appointment, by the Government of Bombay, of a Com¬ 
mission in 1875. The majority of the member* of the Commission 
were not in favour of any regulation. The agitation in the Press and 
Paiiiamenf, however, resulted in the enactment of the Indian 
Factories Act in 1881 This was the first comprehensive Act which 
regulated labour in the factories. There were subsequent Act and 
the law regulating labour was consolidated by the Factories Act, 
1934. There were subsequent amendment* to this Act also, which 
was finally repealed by the Factories Act, 1948. This Act came into 
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force on April I, I9« and still l„ f orce a , amended from , 

“ „ h Ac >/“og n ,. es principle that a factor, worker 

-u e for h■ “? ° f h ' S h ' a "“- Saf "> ““ d and attempts ,o 

secure for bun bis elementary rights and basic comforts. 

Object 

work^n° b ij eCt ° f thC FaCtorieS ^ c ' is to P^tect the position of 

relatf^ ?n° h Var T S .T S employed in f “«orieg by laying down rules 
relating ° ttie.r health and safety, conditions of employment, etc. 

ac ones Act, 1948, extends the scope of factory legislation to 

manufacturing establishments where Ten or more w rkeis are 

employed if power is used and in other cases where twenty or more 

oft:r;v7!r d - TbisActmak -p^wo-. ^ zzzzz 

afion V h h ° e WOrker (throu « h cleanliness, adequate ventil¬ 
ation, lighting, prevention of dust and fume, etc.) as well as for the 

dealt with in ; Each of these thfee to Pics has been 

a separa!< ' « ha P>" l» ‘be Act. The important pro- 

Ac are al's C a”! ,be im( ’ or '*" t d'fioiUoni as given in the 

rhe cas 0 ?,.T ed , b " OW ' » f “w factor.es and in 

are to besubmZrf ° " iS "° S ficl o««. Plans and specification, 

embodtes the old International provision tba, a person shoSld n' 

employ a worker unless proper safeguards are provided for Ms 
heath, sajety and welfare . n,s 

Definitions 

foHow S - hePUrPOSe ° fthiSACt ' thC WOrd “ factor y” i* defined a s 

‘Factory” means any premises including the precincts thereof— 

0) whereon ten or more workers are working, or were working on any day 

ontoprecedmg tWe - V ! n,onths ’ and in a "y P ar t of which a manufacturing 
carrTed on o" 8 ^ “ Wi ' h ““ aM ° f P ° Wer ’ or is Warily S o 

00 I h v e r h tWe ” ,y : r m ° re W ° rkerS ’ are wo rkiu8. or were working on any 

fach^nl P “ 8 * welve mon,hs - an d in any part of which a manu 
during piocess is being carried on without the aid of power, or is 

ordinarily so earned on-but dees not include a mine subject to the operation 

of the Mine Act 1952' (35 of 1952) or a mobile unit belonging to the armed 

forces of the union °r a raiiway running shed ora hotel, restauram or 

eating place [S. 2 (m) ] dUl or 

proved— ^ ‘° determiDe any es ‘ablishment is a factory, it must be 


1 XXXV of 1952 
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(a) that a manufacturing process is carried on in any part of 
the premises of that establishment; and 

(b) that depending on whether the manufacturing process if 
being carried on with or without the aid of power, there 
are the prescribed number of workers as defined in the Act, 
employed on that part of the premises where the said manu¬ 
facturing process is carried on. Further, the irerefaci that 
power is used in the premises wiJi not be determinative; 
the powjr used must be in aid of the manufacturing 
process 2 

The word manufacturing process as used in the above definition 
means — 

“any process for — 

(i) making, altering, repairing, ornamenting, finishing, packing,.oiling, wash¬ 
ing, cleaning, breaking up, demolishing, or otherwise treating or adapting any 
article or substance with a view to its use, sale, transport, delivery, or disposal; or 

(ii) pumping oil, water rr sewage; or 

(tii) generating, transforming or transmitting power; or 

(ivl composing types for printing, printing by letterpress, lithography, photo¬ 
gravure or other similar process or book-binding; 

(v) constructing, reconstructing, repairing, refitting finishing or breaking up 

ships or vessels”. [S 2(k)] 

* * 

It has been held chat 6/^//-making, conversion of raw films into 
a finished product, the preparation of food-stufFs and other eatables 
in the kitchen of a restaurant, use of a refrigerator for treating or 
adopting any article with a view to its sale, are manufacturing pro¬ 
cesses 

The word “worker” is defined by the Ace as meaning— 

4 Worker” means a person employed, directly or by or through any agency 
(including a contractor) with or without the knowledge of the principal employer, 
whether for remuneration or nor in any manufacturing process or in cleaning any 
part of the machinery or premises used for a manufacturing process or in any other 
kind of work incidental to or connected with the manufacturing process or the 
subject of the manufacturing process but does not include any member of the 
armed forces of the Union [S.2(l)j. 

“Worker’* thus means — 

(1) any person in the employment of the factory. In any manu- 
factui ing process or process incidental thereto; 

(2) whether for wages or not; and 

(3) whether directly or through any agency. 

* New Taj Mohal Cafe Ltd., Mangalore v. Inspector of Factories , Mangalore 
1956 I, LL. J. 273. 
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Th? dt finirion has been made wider by the Amending Act of 
19?6 to inciuds even those employed through a contractor with or 
without the knowledge of the principal employer. 

Thus a person falls within the definition of “worker” only 
when both the following conditions are satisfied, namely — 

(1) There !s an employment in service of another; and 

(2) such employment is in a manufacturing process or inci¬ 
dental thereto 

The word “employment” includes three tbingt in its concept— 

(a) A person who employs, that is, one who engages the service 
of another. 

(b) A person who is employed, that is, one who works for 
another under his control and supervision. 

(c) The contract employment or service between the two where- 
under tetter agrees to serve under his control and super¬ 
vision. 


In Chi ataman Rjo v. State of i/.P. s 


it was held that e 



ployees 


of a contractor, over whose work, the owner of factory has no direct 
con r rol or supervision, are not “workers” within the meaning of 
S.2(L). and the manager of factory does not commit any offence if 
he does not comply with the provisions of Secs. 62 and 63 as to 
maintenance of the Register of Workers in respect of such persons. 


Thus the test for determining whether persons working In a 
factory are “workers” within the meaning of S 2(1) or are Indepen¬ 
dent contractors lies in the nature of the terms on which they work. 
If the owner of factory has the nghs no* merely to direct what work 
is to be done but also to supervise and control the work and to 
direct the manner in which that work is to be done, the persons 
working in his factory are “workers” and they are entitled to all 
benefits given under the Act to worker*. 

Whether a person is a worker or not within the meaning of the 
Factories Ac}, by virtue of Section 70 of the Bombay Shops and 
Establishment Act, 1948, wherever the said Act has been made appli¬ 
cable, the protection of the Factories Act, 1948, has been extended 

to all persons working in the precincts of a factory to whom the 
said Act does not apply. 


The words **occupier of a facto r y ” mean— 

The person who has ultimate control over the affairs of the 
factor y, and where the said affairs aie entrusted to a managing 

8 AIR. 1958,^ 38 
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agent, such agent shall be deemed to be the occupier of the factory 
[s.2(n)j. v 

These words with reference to the present Act in general mean 
a person who occupies the factory either by himself or his agent. He 
may be an owner, a lessee or a mere licensee, but he must have the 
right to occupy the property and dictate terms of minagement. 4 

In another case of Juh* i Donald Macckenzle v Chief Inspector o f 
Factories , Bihai h it was held that a manager of a factory can be 
recognised as its ‘•occupier” under section 2 (n) only when proper 
evidence is produced to show that ultimate control over the factory 
has been transferred to him by the owners. Otherwise, authority 
under the Act is justified in referring to entertain an application 
made to it. Shareholders in a private company are not liable as 
occupiers under the Act. 

Health 

The Factories Act 1948 deals with the health of the workers 
under a separate chapter and makes provision for maintenance of 
cleanliness disposal of waste and affluents, adequate ventilation and 
temperature, cleanliness the Act lays down that every factory mus* 
be kept clean from effluvia arising from any drain, privy or other 
nuisances. It makes particular mention of the removal of accumu¬ 
lation of dirt and refuse which must be removed daily. The floor of 
every work-room must be cleaned at least once a week by washing 
and using disinfectants where necessary. If the floor is liable to 
become wet in the course of any manufacturing process, effective 
drainage should be provided and maintained. It also provides for 
regular repainting or revarnishing every 5 years of all inside walls 
and partitions, all ceilings and all walls, sides and tops of passages 
and staircases, where such walls are painted or varnished Other 
types of walls, etc., must be kept whitewashed or colourwashed 
which must be redone once in every 14 months. The date on which 
these processes are carried out must be entered in the prescribed 
register [S. 11]. 

Effective arrangements are required to be made in every factory 
for the disposal of wa*te and affluents caused by the manufacturing 
process. The State Government is empowered to make rules in this 
connection [S 12] 

Effective and suitable provision must be made for adequate ven¬ 
tilation , by securing the circulation of fresh air and for maintaining 

4 Emperor v. J, N. Modi, AIR 1931, Bom. 308 

5 AIR, 1962 S, J 
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a proper temperature to secure to workers in the factory reasonable 
conditions of comfort and to prevent injury to health [S 13] When 
in a facto.y, by reason ot the manufacturing process carried on dust 
or fume or other impurity likely to he injurious or offensive to the 
workers is given oft, effective in asures must be taken to prevent its 
inhalation and accumulation in any workroom [S. 14] 


In ca:e of factories where there is artificial humldtficatioa, l.e. 
t e humidity oftheauis artificially increased, the State Govern¬ 
ment may make rules prescribing standards of humidification regu¬ 
lating the methods used for creating such humidity, directing pres- 
crinea tests for determining the humidity and prescribing methods 
for securing adequate ventilation and cooling of the air in the work¬ 
room. The water used for this purpose must be taken from a public 
supply °r other source of drinking water or must be effectively 
purified before h is so used. If it appears to an Inspector that the 
water used for increasing humidity does not appear* to be effectively 
purified, he may serve on the manager of the factory an order in 

writing specifying the measures to be adopted before a specified 
date [S. 15] 


Provision is also made by this Act to prevent overcrowding to an 
extent injurious to the health of the workers employed in the factory. 
Apart irom rhiR requirement, there must be in every workroom of a 
actory in existence at the date of the commencement of the Factories 
Act at least 350 cubic feet of space for every worker employed therein 
and at leasi cOO cubic feet in the case of other factories/no account 
emg taken of any space which is more than 14 feet above floor level 
The Chief Inspector may by order in writing require a notice to be 
posted m each workroom of a factory, specifying the number of 
workers who may be employed in the room. The Chief Inspector is 
a so empowered to exempt conditionally or otherwise, any workroom 
from complying with the provisions of this section if he is satisfied 
that it is unnecessary in the interest of the health of the workers 


•* P , ° f the factor y must be provided with sufficient and 
suitable lighting natural or artificial or both and effective provision 

must be made for prevention of glare and the formation of shadows 

likely to cause eye strain or the risk of accident to any worker The 

nI t r i GO ; et “ mentmay prescribs standards of sufficient and suitable 
g ng or factories or for any manufacturing process [S. 17]. 

whohj^omp' 6 /^ must make adequate provision for maintaining 

me dri »ktng water at suitable points conveniently situated 
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for all workers. All such points must be legibly marked “drinking 
water” in a language understood by a majority ot the workers emp¬ 
loyed in the factory and no such point should be situated within 20 
feet of any washing place, urinal or latrine unless a shorter distance 
is provided in writing by the Chief Iuspector. It is also provided 
that if more than 250 workers are ordinarily employed in a factory 
provision should be made for cooling drinking water during hot 
weather by effective means and for its distribution. The State 
Government is empowered to make rules for securing compliance 
with these provisions as well as for the examination by prescribed 
authorities of the supply and distribution of drinking water in 
factories (S. 18). 

Sufficient arrangements must be made for latrines and urinals 
and separate enclosed accommodation has to be provided for female 
and male workers. This accommodation must be adequately lighted, 
ventilated and maintained in a clean and sanitary conditions. 
Sweepers muit be employed whose primary duty would be ro keep 
these places clean. The State Government may prescribe rules in 
respect of sanitation in factories as it considers necessary in the 
Interest of the health of the worker* (S. 19). 

Sufficient number of spittoons must also be provided in conve¬ 
nient places and maintained in a clean and hygienic condition. No 
person is permitted to spit within the premises of a factory except 
in such spittoons as otherwise such person would be liable to pay a 
fine not exceeding five rupees (S. 20). 

Safety 

Production in any factory or other industrial establishment 
depends to a large extent on the attention that is paid by manage¬ 
ment to three factors namely: safety, heakh and welfare of t e 
workers. Accidents are generally caused by machines, electricity 
and fire. Fencing of dangerous machinery and precautions to be 
observed by men who work near and at these machines are preven 
live measures which the Factories Act requires an employer to take 
in this regard. Women workers are not allowed to work on dange¬ 
rous machines. Even for a young person to work on them there are 
restrictions in that he has to be sufficiently trained in that type oi 
work and has to work under the supervision of an expert adul 
worker in that line. Tight clothes are to be worn by the worker* 
whilst at work. Tne personal factor in respect of the worker shou 
also receive the attentioi of tie employer. He should not be 
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allowed (o adopt unsafe practice* in the course of work for any 
reason. His mental attitude towards the work should also be care¬ 
fully watched. Workers who have bodily defects which make them 
unsuitable lor a particular type of work should be transferred to 
other dcpar!ments suitable to ‘heir nature. Even in respect of the 
skill and deligence required, there should be a constant check to 
ensure that these exist to the required extent in the worker. Main¬ 
tenance of machines should also receive adequate attention from 
the management. 


Electrical accidents usually occur due to non-provision of ade¬ 
quate guarding arrangements or protective devices. The workmen 
detailed to do electrical jobs should be properly trained on the 
hazard ol electricity and must be provided with a standard set of 
tools lor use. Only qualified men should he allowed to do the work. 
Provision must be thereto cut off electricity in the event of an 
emergency developing whilst the men are at work on the lines. 
Electrical installations should at all times be checked and main¬ 
tained in good condition and order. 


Fire is caused by the presence of inflammable materials at a 
temperatuie conducive to ignition. There exists equipments which 
detect flames in the atmosphere of the establishment. Experience 
also will teach as to bow to detect a forthcoming fire and prevent 
an accident. There is of course, a chance of a slip up, hence, the 
necessity to instal a sufficient number of fire extinguishers to extin¬ 
guish a fire in the event one breaks out. Exit doors from rooms 
should not be locked or fastened so that in emergencies like fire, 
persons inside could go out quickly. Means of escape should be 
indicated in bold letters and sirens should be installed to warn the 
workers in the event of a fire breaking out. 


Statistic* of past accidents with a complete history behind them 
will also be of assistance in avoiding future accidents by indicating 
where the weak link in the chain lies. The selection of clothing 
material for the worker thould ensure that there are no attachment* 
to ii like plaatic material* which are inflammable. Safety measures 
aod the need to obseive them must be brought to the notice of the 
workers by means of posters, *lides, films and similar publicity 
media. Safety competitions at the end of which rewards are offered 
to the best participants will also propagate the value of Safecy. An 
mpresslon should be created in the minds of the workers on the 
value the management attaches to safety and safe practices. It 
should be pointed out to the worker that he should never 
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choose an unsafe method because it is easier for him. Safety 
measures pay dividends in the long run. Establishment of safety 
committees to promote safety by co-operation between employers 
and employees is another step in the right direction to ensure safety. 

A separate chapter (Ss. 21-41) is also devoted in the Factories 
Act 1948, for provision regarding the safety of workers in factories. 
The toilowing machinery is required by section 21 to be security 
fenced — 

(i) Every moving part of a prime mover and every fly wheel 
connected to a pnme mover; 

(^i) the headrace and tailarace of every waterwheel and water 
turbine; 

(iii) any part of a stock bar which projects beyond the head 
stock of lathe; and 

(iv) unless they are in such position or of such construction as 
to be safe to every person employed in the factory as they would be 
if they were securely fenced the following — 

(a) every part of an electric generator, a motor or rotary 
convertor; 

(b) every part of transmission machinery; and 

(c) every dangerous part of any other machinery. 

Tne Act provides that it should be securely fenced by safeguards 
of substantial construction so that the safety of the workmen emp¬ 
loyed in the factory and near the dangerous types of machinery is 
assured as far as possible. The inspectors have to see that this 
fencing is constantly maintained in an efficient state. It has been 
held in one case, viz , Jackson v. a G . Mulliner Motor Body Co . Ltd. 
that this obligation for jending is absolute and applies to every hoist 
or teagle whether connected with mechanical power or not. It is 
not sufficient that this fencing is done in a manner usual in the best 
factories of the district, but it must be fenced according to the best 
method known at the time so as to be equally safe, whichever way 
the machinery is worked. 7 In one other case the Court went further 
and laid down that it was necessary to fence even though it is com¬ 
mercially impracticable or mechanically impossible to fence 
securely. 8 Tne trend of all the English decision clearly shows that 
the Courts have taken the requirements of the Act as to fencing very 
seriously and have persisted in emphasising that there should be no 
possible concession in this conntciion. 

" 09lT), 1 K.B. 546 

Schofield v Schunck (l^55), 24 Lt. (O.S.) 

* Davis Thomas Ovan & Co. Ltd. (1919), 2 K.B. 39 
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above hC,d ,D 3 reCCDt C3SC that urder Sec,ion 21 0)fiv)(*) 

or by its posit,on ° r by »• -nstruc^ 
lute safely but only aga.nst reasonably foreseeable rixk, and dangers 

ming in o contact with the transmission machinery Careless 
ness indolence, inadvertence, weariness and even disobedience o a 
wo k man were to be regarded as things which an occupier of a 

fo^°nr ' S " PeCted l ° reasonab, y ^esee and should/there¬ 

to T A e a p ,nsf > bu ‘ <bat there was no duty under Section 21(1) 
to provide against danger arising from the shlfiing or repairing o 
Of lnitalling new machinery.* Paring or 

„„ P '° vls '<>"* “to also made regarding employing of young persons 
on dangerous maehines. easing of machinery prevemZ"J 

c^” c ;::zr isb ' s ' "'-z >l 

regard rhe safely of she employee, factories. The'Ac, ptovM^s 

in every factory hoist and lift must be made of good mechanicl 
construction, sound material and adequate Z ?'* 

’IT:'? mainfained and thoroughly examined bv a competent pe^ 
son at least once in six months. Every hoistway and l,f,w ay mus t be 

sufficiently protected by a proper enclosure and the max^um safe 

larger load should no. be carried thereon Incase of l A 
other lifting machinery they should also be of good construction 
sound material and adequate strength and should be properly main’ 
amed and examined by a competent peW, once at lealt in everv 

pe,L p "r:r:„y’,r:: ,o every p,a " ai 

off power from n,ppio7machipe r7!ni°rS e r 0rkr00 ”’ f °' 

wetols |?7°' d , b ' '" P ' 0y ' d iD a factory lo lift excessive 

*£ 22 =?— .. 

State v. L.C. Patel (1959) 61 Bom. L.R. 1021 8 
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that such factories must provide effective screens or suitable goggles 
to protect the workers. Provisions are also made by the Act that 
all practicable measures must be taken to prevent explosion and also 
to provide for means of escape in case of fire . Every factory must 
provide an effective and clearly audible means of giving warning 
in case of fire to every person employed in the factory. 

The Siate Government is also given the power to make rules to 
give effect to the safety provisions of the Act such as for provision of 
automatic guards, further fencing of particular machinery or of 
articles iu motion in machines, stopping of machines in case of 
danger, etc. 

In every factory wherein one thousand or more workers are 
ordinarily employed or wherein in the opinion of the State Govern¬ 
ment eny manufacturing process or operation is carried on, which 
process or operation involves any risk of bodily injurry. poisoning 
or disease or any other hazard to healrb, to the persons employed 
in *he factory, the occupier shall if so required by the State Govern¬ 
ment by notification employ such number of safety officers as may 
be specified in the notification. 

Health and Welfare 

There are two aspects to the problem of industrial health. The 
first is to maintain the health of the existing employees who are 
normal. The second is »o prevent the worker enjoying such normal 
health from being affected by disease. Medical examinations 
complete in all respects is a must for all new entrants to the esta¬ 
blishment. Even whilst fixing them on jobs, care should be taken to 
ensure that they are suitable for the job. If the unsuitability comes 
to the notice of management only subsequent to the date of employ¬ 
ment, the concerned worker should be eliminated from the job and 
provided with alternate work. Workers suffering from contagious 
disease should be separated from the others. The more serious 
problem is cccuptional disease. The environmental factors which 
cause these diseases should be studied at length and ways and means 
found to avoid or at least reduce their incidence to the minimum. 
Periodical medical examination of the employees and immunizing 
them when epidemics break out, will go a long way to preserve 
industrial health. 

Industrial welfare means the looking after of the employee by 
the employer by providing him with facilities ordinarily required to 
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make a worker contented and happy in body and spirit. The faci¬ 
lities extended should not only cover hi* period of work at the 
Mtabliibment but also his life outside. The working atmosphere 
should be congenial in the sense that it should be well ventilated, 
lighted and comfortable. Such surroundings give a sense of pleasure 
to the employee at work. The next important aspect is provision of 
good subsidised food aDd refreshments to the workers through the 
canteens. Good working atmosphere and food will make the worker 

put in his maximum effort at the job which the employer ha* 
provided for him. 


Medical facilities are also important. There is no problem in 
this regard tor employers whose employees are covered under Emp¬ 
loyees’ State Insurance. The Corporation provides them with the 
required medical attention. For other employers it would be neces¬ 
sary to extend the required facilities to their employees. The 
incidence of sickness results in absenteeism of employee* which in 
turn affects production. Hence the medical facilities extended 
should not only cover during of sickness but also prevention of 

workers falling ill. Such facilities should also be made applicable to 
the families of the workers. 


Housing schemes for workers come next. A house of his own 

to live in gives a sense of security and satisfaction to the worker. If 
this is not possible, the employer may at least provide the worker 
with quarters for stay during the period of his service. Industrial 
colonic* satisfy these needs to an extent. But the problem of 
housing the industrial worker does not appear to have made much 

progress in spite of the subsidies and assistance the governments 
are willing to extend in this connection. Probably the emplovers 
feel the task to be too big for them. The Housing Boards and the 

co-operatives are to an extent filling up the gap created bv the 
reluctant employers in this direction. 


Recreational facilities come next. A worker who works for an 

t^rlTJ 01 l° t ? hOUr i r dS SOme relaxat,on a “d entertainment 

to make him fit tor work the next day. A club room with provision 
for indoor games and reading materials will be an ideal industrial 
welfare measure. A playground with facilities for outdoor games 
will also be good Organising a film show once In a way and in 
stalJation of a radio set at the club premises are welcome additions. 

Facilities for education of the children of the worker and exten. 
sion of credit facilities for him to purchase articles of essential 

natu re tnrough co-operatives are tome other measures which an 

O 9 mm * 
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employer could think of extending to his employees. The list is not 
exhaustive by any means but only illustrative. There are several 
other welfare measures which an employer could think of extending 
to his workers to make them healthy in body and spirit. 

A separate chapter [Ss. 42-50] is provided with regard to the 
welfare of workers in factories. Every factory must provide and 
maintain adequate and suitable facility for washing which should be 
adequately screened for the use of male and female worker. This 
facility should be conveniently accessible and kept clean. Facilities 
must also be provided for the storage of clothing not worn during 
working hours and the drying of wet clothing . Where workers are 
obliged to work in a standing position suitable arrangements for 
sitting should be made so that such workers may take advantage of 
an opportunity for rest which may occur in the course of their work. 
Providing of first-aid appliances are made obligatory by the Act. 
Every factory must have first-aid boxes or cupboards equipped with 
the prescribed contents so as to be readily accessible during working 
hours. In case of factories employing more than 500 workers, they 
must maintain an ambulance room in charge of properly qualified 
medical and nursing staff. In case of factories employing over 230 
workers, the State Government is given the right to require such 
factories to maintain a canteen . Where more than 150 workers are 
employed adequate and suitable shelters or rest rooms and a suitable 
lunch room should be provided and maintained. Where such a lunch 
room exists no workman is permitted to eat any food in the work¬ 
room. Creches must be maintained for children under six of women 
workers in every factory in which more han 30 women are ordinarily 
employed. Such rooms must have adequate accommodation, be well 
lighted and ventilated, maintained in a clean and sanitary condition 
and uQder the charge of women trained in the care of children and 
infants. Suitable provision must be made in such creches for washing 
and changing the clothing of the children and for the supply of free 
milk or refreshment or both. Facility must also be given to mothers 
tc feed their children at necessary intervals. In the case of factories 
employing 500 or more workers a prescribed number of Welfare 
Officers roust be employed. The State Government is given the right 
to prescribe the duties, qualifications, and conditions of service of 

such officers. 

Women, Children and Adolescents 

The Factories Act makes numerous provisions for the protection 
of women, children and adolescents. A child is defined by the Act 
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as “a person who has not completed his fifteenth year of age”. An 

ado le seer,t means "a person who has completed bis fifteenth year of 

age but pot completed his eighteenth yeai”. A young person means 

‘‘a person who is either a child or an adolescent”. An adult means 

‘‘a person who has completed his eighteenth year of age”. The Act 

prohioits a wometi or child being permitted to clean, lubricate of 

adjust any part of the machinery while that part is in motion, or to 

work between moving parts, or between fixed and moving parts, of 

any machinery which is in motion. Young persons are prohibited 

from working at any machine which in the opinion of the State 

Government is of such a dangerous character that a young person 

ought not to work at that unless he has received sufficient training 

in working at the machine or is working und.r adequate supervision 

of a person who has a thorough knowledge and experience of such 
machine [S. 23], 


Women and children are dso prohibited from being employed in 
any part of a factory for pressing cotton in which a cotton opener is 
at work, provided that if the feed end of a cottonopener is j a a room 
separate from the delivery and by a partition extending to the roof 
or such height as the Inspector may io any particular case specify 
in writing, women and children may he employed on the side of the 
partition w'here the feed-end is situated [S. 27], 


In the case of women, no woman can be employed in any factory 
before six o’clock in the morning or after seven o’clock in the 
evening and in the aggregate for more than nine hours in any one 
day. Here also an interval of at least one hour ought to be provided 
for and no female employee can be employed at one time at a stretch 
for more than six hours. The Siate Government cannot extend the 
limit of 9 hours neither can is authorise employment of any women 
between 10 p.m. and 5 a.m. and there cancot be change of shifts 
except after a weekly holiday or any other holiday. 

A child who has not completed his fourteenth year is prohibited 
by section 67 from working in any factory. 


A child who has completed his fourteenth year can work in a 
factory provided a certificate to work in a factory as a child has been 
granted by a certifying surgeon after examination. 


In the case oi an adolescent the certificate required is of fitness 
to work as an adult. Such certificates can only be granted or renew ed 
if the certifying surgeon has personal knowledge of the place where 
the young pel son proposes to work or he has examined such a place. 
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While working such child or adolescent is required to carry a 
token giving reference to such certificate (S. 68). 

A certificate of fitness will be valid for twelve months, may be 
issued subject to conditions or r ay be revoked. If a certificate or 
its renewal is refused reason* in writing must be stated. The fee for 
such a certificate is to be paid by the occupier of the factory and is 
not to be recovered from the young person. 

An adolescent who is granted a certificate to work as an adult 
will be deemed to be an adult but if he has not attained the age of 
seventeen he cannot work in a factory during night. Here ni^ht will 
mean a period of at least 12 consecutive hours including an interval 
of at least seven consecutive hours falling between 10p.m. to7 a.m. 
An adolescent who is not granted such a certificate will be deemed 

to be a child. 

Children cannot work in any factory — 

(1) For more than four and a half hours in any day; 

(2) during the night i period of at least 12 consecutive hours 
including the interval between 10 p.ra. and 6. a.m.; 

(3) on any day on which he has already been working in 

another factory; and 

(4) for more than 2 shifts. Such 2 shifts must not overlap or 
spreadover more than 5 hours each, and each child must bo 
employed in only one of the relays which roust not be changed 
more frequently than once in thirty days except with the previous 
permission in writing of the Chief Inspector. 

The provision of section 52 as to weekly holidays for adults will 
also apply to child workers and no exemption can be granted from 

this provision. 

A notice of the periods of work per day for children should be 
displayed and correctly maintained in every factory as provided by 

lection 72. 

A Register of child workers must be kept by the manager of 
every factory and be available to the Impector during working 
hours or when any work is being carried on in the factory. The 

Register must show the following — 

(a) The name of the child worker in the factory, 

(b) the nature of his work; 

(c) the group, if any. Id which he is included, 
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(d) where his group works on shifts, the relay to which he Is 
allotted; and 

(e) the number of his certificate of fitness. 

The Inspector is empowered by section 75 to require the medical 
examination of any person working in a factory without a certifi¬ 
cate of fitness if the inspector is of opinion that such person is a 
young person or that a young person who has a certificate of fitness 
is no longer fit to work in the capacity stated therein. 

These provisions in the Factories Act relating to children are in 
addition to the provisions cf the Employment of Children Act, 1938. 

Working Hoars of Adults 

Generally speaking, for all employees the provision is that no 
adult worker shall be employed in a factory for more than forty - 
eight hours in anv week or more than nine hours in any one day. The 
other rule Is that no adult worker is to be employed on the first day 
of the week unless he has had or is going to have a holiday for a 
whole day on one of three days immediately preceding or succeed¬ 
ing the said day and the manager has, previous to the said day or 
subsituted dav whichever is earlier, given notice of his intention to 
do so to the Inspector and displayed a notice to that effect in the 
factory The substitution should not result in the worker working 
for more than 10 days continuously with a holiday for a whole 
day- The period of work should be so fixed that no worker is 
required to work for a period exceeding 5 hours without a rest 
inteival of at least half an hour. The periods of work including 
such intervals for rest should not .spread over more than 10', hours 
m any day. Any worker required to work in ihe factory for more 
than 9 hours in any day or for more chan 48 hours in any week 
must he paid extra wages for overtime at the rate of twice the ordi¬ 
nary rate of wages. Every factory must display notices of periods 
of work for adults and for children showing clearly for every day 

♦he period during which such worker would be required to work. 

Registers of adult workers and child workers must be main¬ 
tained by the manager of every factory. These registers should be 
available to the Inspector at all times during working hours, or 
when work is being carried on in the factory and must show the 
names of each w’orke.. the nature of his work, the group, if any 
n which he is included, the relay to which he is allotted where his’ 
group works on shifts and other prescribed particulars. It may be 
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mentioned that the Act defines “day” as meaning a period of 24 
hours beginning at midnight, “week” has been defined as meaning 
a period of 7 days beginning at midnight on Saturday night or such 
other night as may be approved ?n writing for a particular area by 
the Chief Inspector of Factories. 

The ride with regard to these hours have been very strictly cons¬ 
trued in English law courts where in one case, 10 a boy who cleaned 
machinery for his own amusement during meal times was held to be 
working. Further it i« provided that no person shall be allowed to 
work in any factory on any day on which he has already been work¬ 
ing in any other factory. The State Government has been given 
pow*r to make exempting rules in connection with workers engaged 
on utg*nt r*pairs or engaged ?o any work which for technical rea¬ 
sons must be carried on continuously throughout the day or engaged 
In making or supplying articles of prime necessity. Such an exempt¬ 
ing rule can also be made where the work Is such that ft must 
necessarily be carried on outside the limits laid down for the 
general working for the factory. In making such rules the total 
number of hours of work !n any day should not however exceed 10 
and the total number of hours of overtime work should not exceed 
50 for any one quarter. “ Quarter ” means a period of three conse¬ 
cutive months beginning on January 1. April 1, July l,or October 1. 
The spreadover should not exceed 12 hours in any one day. 

Inspectors 

Inspectors are officers appointed by the State Government by 
notification in the Official Gazette to act in such capacity. The 
inspecting staff under the Factories Act consists of the Chief 
Inspector, Inspectors and Additional Inspectors [S.8], These Inspec¬ 
tors are persons who are no. directly or indirectly interested in a 
factory or in any process or business carried on therein or in any 
patent or machinery connected therewith. These inspectors have 
powers subject to the rules in that behalf which they can exercise 
within the local limits for which they are appointed— 

(a) to enter, with such assistants being persons in the service 
of the Government, or any loctd or other public authority, as they 
think fit, any place which is, or which they have reason to believe 
is used as a factory; 

(b) to make examination of the premises, plant and machinery, 
require the production of any prescribed register and any other 

10 Prior v. Staithwaite Spinning Co . (1898), 1 Q. B. 881. 
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document relating to the factory, and take on the spot or otherwise 
statements of any persons which they may consider necessary for 
carrying out the purposes of this Act; and 

(c) to exercise such other powers as may be necessary for carry¬ 
ing out the purposes of this Act. 


Provided that no one shall be required under this section to 
answer any question or give any evidence tending to criminate him¬ 
self [S.9], 


It should be noted that the responsibility to comply with the 
safety provisions of the Factories Act lies with the occupier. Formerly 
Inspectors visited factories to point out dangerous machinery which 
required fencing and instructed the occupier as to what safety mea¬ 
sures he should take. This resulted in occupiers neglecting safety 
measures until an Inspector came round. Now the occupier must 
comply with the provisions of the Act without waiting for an Inspec¬ 
tor to give instructions as to what steps he should take. 


Welfare Officers 

The occupier of every factory with 500 or more workers is 
obliged under S.49 of the Factories Act, 1948 to employ the preicri- 
bed number of Welfare Officers. The State Government is authorised 
to prescribe the duties, qualifications and conditions of service of 
such officers. 

Where it is proposed to discharge or dismiss a Welfare Officer, 
Additional Welfare Officer or Assistant Welfare Officer, the emplo¬ 
yer must place before the Commissioner of Labour, prior to taking 
such action, the nature oi the proposed action and the grounds 
thereof. The Commissioner is empowered to advise the employer 
on the proposed action after making such enquiry as he deems fit. 

In Pratab Chandra Sen v. Commissioner of Labour , Bihar it was 
held that a Personnel Officer, who has not been appointed as a 
Welfare Officer in the factory cannot claim benefit of rules msde 
under the Act by the State Government solely for Welfare Officers, 
and for terminating his service, the owner Is not required to employ 
with procedure prescribed in these Rules. 


Certifying Surgeons 


These are qualified medical officers, appointed by the State 
Government, whose duty is to examine and issue certificates to 
young persons desirous of being employed In a factory situated 
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within the limits for which they are appointed, on the application of 
parents or guardians of such persons or of the manager of such 
factory in which such persons desire to be employed after examina¬ 
tion. These surgeons have full power to revoke any certificate 
granted by them to any child who in their opinion is no longer fit 
for employment in a factory. Where such certificate is refused the 
certifying surgeon is required to state in writing his reason, for such 
refusal. The certifying surgeon with the approval of the State 
Government, has the right to authorize any qualified medical 
practitioner to exercise any of his powers under the Act. The duties 
of these certifying surgeons relate to the examination and certifica¬ 
tion of young persons under Factories Act; the examination of per¬ 
sons engaged In factories in the dangerous occupations or processes 
and exercise of medical supervision as may be prescribed for any 
factory [S.10]. 

Penalties and Procedures 

• w 4C 1 f i. -If 

General Penalties for Offences 

If in or in respect of any factory there is any violation of the 
provisions of the Act or Rules or any order in writing given there¬ 
under, same as otherwise expressly provided fn the Act and subject 
to provisions regarding liability of owner of premises in certain 
circumstances (S.93), the occupier and manager of the factory shall 
each be guilty of an offence and shall be punishable with imprison¬ 
ment extending to three* months or with fine to Rs 2,000 or with 
both. The contravention, if continued, is punishable with a fine 
which may extend to Rs 75 fur each day on which the contravention 
is so continued (S. 92). 

Liability of Owners of Premises in Certain Clrcumu inces 

The owner of any premises, in which separate buildings are 
leased to different occupiers for use as separate factories, shall be 
responsible under section 93 (1) of the Act for the provisions and 
maintenance of common facilities and services, such as approach 
roads, drainage, water supply, lighting and sanitation. Subject to 
the control of the State Government, the Chief Inspector shall have 
the power to issue orders to the owner of the premises in respect of 
carrying cuJ such obligations. 

Sub section (3) of S. 93 provides that where in any premises 
independent or self-acquired floors or flats are leased to different 
occupiers tor use as sepamte facloriei, the owner of the premises 
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•hall be liable as If he were the occupier or manager of a factory, 
for any violation of the provisions of the Act. 

Such owner shall also he liable under section 93 (5) where in 
any premises independent rooms with common latrines, urinais and 
washing facilities ^re leased to different occupiers for use as 
separate factories. 


Ext 



ption of Occupier or Manager from Liability In certain Cases 


The employer and the manager are responsible for complying 
with the provisions of Act. If either of them is charged with an 
offence punishable under the Act he can have any other person whom 
he charge* as the actual offender brought before the Court at the 
time appointed for having the charge, after duly complaining and 
giving to the prosecutor at least three clear day’s notice in writing 
of his intention to do so. It afrer the commission of the offence is 
proved the occupier or manager, as the case may be, satisfy the 
Court that (a) he has used all due diligence to enforce the execution 
of the Act, and (b) that the said other person committed the offence 
n question without his knowledge, consent or connivance, the other 
person shall be convicted of the offence and shall be liable to the 
punishment, as if he was the occupier or manager of the factory 
Then the occupier or manager shall be discharged from any liability 
In respect of sueb off-nee. However, in reeking to prove the non- 
comnmsion of the offence by him. the occupier or manager, as the 
case may be, examined on oath and his evidence, and that of any 
witness «n his support shall be subject to cross examination on 
behalf of the person charged by him as the actual offender and by 
e prosecutors. Further, if the person charged as the actual offender 
cannot be brought before the Court and the time appointed for hear¬ 
ing the charge, the Court shall adjourn the bearing from time to time 
tor a period not exceeding three months and if by the end of this 
period the said person cannot be brought before the Court, the 
Court shaii proceed to hear charge against the occupier or manager 

And if the offence is proved, the occupier or roanacer shall he 
convicted (S. 101). 


Obligations of Workers 


No worker in a factory shall wilfully— 


fa) interfere with or misuse or neglect to use 
convenience or other thing provided in the factory 
calth, safety or welfare of the workers therein; and 


any appliance, 
for securing the 


I 
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(b) without reasonable cause do anything likely to endanger 
himself or others. 

A worker employed In a factory who violates any of the above 
provisions in Section III (1) or any Rules or order made thereunder 
shall be punishable with imprisonment extending to three months 
or with-fine up to Rs 100 or with both. 

t 

Liability of Prosecutions 

No Court shall take cognizance of any offence under the Act, 

unless complaint thereof is made within three months of the date 

on which the alleged offence came to the knowledge of an Inspector. 
However, where the offence consists of disobeying, a .written o 
of an Inspector, complaint thereof may be made within six roon 
of the date on which the offence is alleged to have been committed. 


QUESTIONS 

I Briefly state the provisions of the Factories Act with regard to the 
employment of women and children. 

2. State briefly the steps to be taken by the occupier for the safety, health 
and welfare of factory workers. 

3. Summarise the provisions of the Factories Act, 1948, for the welfare of 
the factory workers. 

4. (a) Who are Certifying Surgeons? State the duties of Certifying 

Surgeons. 

(b) State the powers of the Inspector of Factor*, to ^re medtea. 
examination of young persons amongst the workers in the factory. 

3. State the provisions of the Factories Act regarding welfare and leave with 
wages. 

6. Explain the principles of Industrial Safety, Health, and Welfare. 




Chapter 29 




THE CONTRACT LABOUR 
(REGULATION AND ABOLITION) 

ACT, 1970 


Prior to the enactment of this Act, there was a consistent 
demand by the labour for abolishing the system of contract labour, 
which gave rise to certain industrial adjudications. The question of 
ten raised was whether the directions givcu by »he Industrial Tribu¬ 
nal abolishing the contract system was justified. The Supreme Court 
n The Standard Vue nun. Ft fit in i ten pan) c) India Lid v /is Work 
men and others' laid down the principles that "if the work for which 
contract labour is employed is incidental fo and closely connected 
with the main activity of the Industry and is of a perennial and per¬ 
manent nature, the abolition of contract labour would be justified 

It is also open to the Industrial Tribunal to have regard to the 
practice obtaining io other industries in or about the same area”. 
It may be pointed out here that most of the principles laid down by 
the Supreme Court have been given due regard in the Central Act. 

The Ac*, as its preamble shows, was to regulate the employment 
of contract labour in certain establishments and to provide for the 
abolition in cer tain circumstances and for matters connected tbere- 

1 I960, II L.L.J., 233 
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with. It received the assent of the President on Septembef 5 # 1970, 
and came into force on February 10, 1971. Under sub section (4) of 
S. 1, the Act applies to every establishment as well as to every 
contractor who employs twenty or more workmen. 

Definition 

S. 2 defines the various expressions. 

"Appropriate Government" means— 

(1) fn relation to— 

(1) any establishment pertaining to any industry carried on by 
or under the authority of the Central Government, or pertaining to 
any such controlled industry as may be specified in this behalf by 
the Central Government; or 

(ii) any establishment of any railway, cantonment board, major 
port, mine or oil field; or 

(Hi) any establishment of a banking or insurance company, the 
Central Government; 

(2) In relation to any other establishment, the Government of 
the State in which that other establishment is situated [S. 2(9)]. 

"Contract Labour" A workman shall be deemed to be employed 
as "contract labour" in or in connection with the work of an estab¬ 
lishment when he is hired in or it) connection with such work by or 
through a contractor, with or without the knowledge of the principal 
employer [S. 2(b)]. 

"Contractor" in relation to an establishment, means a person 
who undertakes to produce a given result for the establishment, 
other than a mere supply of goods or articles of manufacture to such 
establishment, through contract labour or who supplies contract 
labour for any work of the establishment, and include a sub¬ 
contractor [S 2(c)]. 

"Establishment" means— 

(i) any office or department of the Government or a local 
authority; or 

(ii) any place where any Industry, trade, business, manufacture 
or occupation is carried on [S. 2(e)]. 

"Principal employer" means 

(I) in relation to any office or department of the Government or 
a local authority, the head of that office or department or such other 
officer as the Government or ihe local authority, as the case may be. 
may specify in this behalf; 
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(ii) in a factory, the owner or occupier of the factory and 
where a person has been named as the manager of the factory uoder 
the Factories Act, 1948, the person so Darned; 

(iii) in a mine, the owner or agent of the mine and where a 

person has been named as the manager of the mine, the person so 
named; 

(iv) in aDy other establishment, any person responiible for the 
supervision and control of the establishment. 


Explanuioni For the purpose of sub-clause (iii) of this clause 

the expressions ‘'mine”, “owner” and ‘‘agent” shall have the 

meanings respectively assigned to them in clause (j), clause (1) and 

clause te) of the sub-section (1) of Section 2 of the Mines Act 1952 
[S. 2(g)], ’ yD ^ 

'irr: means any person em P !o yed in or in connection 
with the work of any establishment to do any skilled, semi-skilled 

or unskilled, manual, supervisory, technical or clerical work for 

hire or reward, whether the terms of employment be expressed or 
implied, but does nof include any such person_ 


(A) 

(B) 


(Cj 


who is employed mainly in a managerial or administrative 
capacity; or 

Who, being employed in a supervisory capacity draws 

wages exceeding five hundred rupees per mensem or exer¬ 
cises, either by the nature of the duties attached to the 

office or by reasons or the powers vested in him, functions 
mainly of a managerial nature; or 

who is an out-worker, that is to say, a person to whom any 

articles or materials are given out by or on behalf of ire 

principal employer to be made up, cleaned, washed, altered 

ornamented, finished, repaired, adapted or otherwise oro’ 

cessed for sale for the purposes of the trade or business of 

the principal employer and the process is to be carried out 

either in the home of the out-worker on in some other 

premises, not being premises under the control and manaae 
ment of tne principal employer [S. 2(c) ], B 


Advisory Boards 


Section 3 (l) provides for the Central Government ™ ■ 

lb, Gmr.l Advi.ory Comracl Labour Board, „ dvise , h “ Ceu r° a f 

»> ■« administration 
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Sub-section (2) provides for the composition of the said Board 
consisting of— 

(a) a chairman to be appointed by the Central Government; 

(b) the Chief Labour Commissioner (Centra)), ex-officio; 

(c) such number of members, not exceeding seventeen but not 
less than eleven, consisting of tbe representatives of the 
contractor, workmen and the industries concerned. 

Under the proviso to sub-section (3), the number of members 
nominated to represent the workmen shall not be less than the 
number of members nominated to represent the principal employers 
and the contractors 

Section 4 deals with tbe constitution of a similar Advisory 
Board by the State Government!. The said Staie-Advisory Board is 
also to include, among other persons, the representatives of the 
industry, the contractor and the workmen. A proviso to sub-section 
(3) of S, 4 similar to the proviso to sub-section (3) of S. 3 has also 
been enacted. 

Registration of Establishments Employing Contract Labour 

Section 6 deals with the appointment of registering officers by 
the appropriate Government by notification in the official Gazette. 
Section 7 makes It compulsory on the part of every principal em¬ 
ployer of an establishment to which the Act applies to make an 
application to the registering officer within the time prescribed for 
registering of the establishment. Section 8 deals with revocation of 
registration in certain circumstances. Section 9 dealing with the 
effect of non-registration prohibits the principal employer of an 
establishment to which the Act applies from employing contract 
labour, if the establishment has not been registered under S. 7 with¬ 
in the time prescribed or in the case of an establishment in respect 
of which registration has been revoked uoder S. 8. Section 10 which 
prohibits the employment of contract labour is an important 
provision and is as follows 

(1) Notwithstanding anything contained in this Act, the appro¬ 
priate Government may, after consultation with the Central 
Board or, as the case may be, a State Board, prohibit, by 
notification in the official Gazette, employment of contract 
labour In any process, operation or other work in any 

establishment. 

(2) Before issuing any notification under sub-section (1) iu 
relation to an e»tabli«bment. the appropriate Government 
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•hall have regard 10 the conditions of work and benefit! 
provided for the contract labour in that establishment and 
other relevant factors, such as— 

(a) whether the process, operation or other work is incidental 
to or necessary for the industry, trade, business manufacture 
or occupation that is carried on in She establishment; 

(b) whether it is of perennial nature, that is to say, it is of 

sufficient duration having regard to the nature of industry, 

trade, business manufacture or occupation carried on in 
that ettabiishment; 

(c) whether it is done ordinarily through regular workmen in 
that establishment or an establishment similar thereto; 

(d) whether it is sufficient to employ a considerable number of 
wholetime workmen. 

Explanation: If a question arises whether any process or opera¬ 
tion or other work Is of perennial nature, the decision of the 
appropriate Government thereon shall be final. 

The following pointg emerge from S. 10— 


(1) The appropriate Government has power to prohibit the 

employment of contract labour in any process, operation or 
other work in any establishment. 

(2) Before issuing a notification prohibiting contract labour 
tbe appropriate Government has to consult the Central or 
State Board as the case may be, which comprises of the 
representatives 01 workmen, contractor and the industry 

(3) Prepare issuing any notification under sub-section (1) oto. 

nio>u<!g ! be employment of contract labour the 

appropriate Government is found to have regard no’t only 

to the conditions of work and benefits provided for the 

contract labour in particular establishment, but also other 

relevant faefors enumerated in els. (a) to (d) of suh 
section (2). 

(4) Under the explanation which really relates to cl (b) the 

decision of the appropriate Government, on the question 

whether any process, operation or other work is of 
perennial nature, shall be final. 


In the case of Vegoil* Private Ltd. v. Their workmen: the question 
arose before the Supreme Court, as to what is effect of the Central 
and the State Acts regarding the jurisdiction of the Industrial Trlb 

J 1971, II L. L. J. p. 587. 
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unal to entertain and adjudicate upon a dispute regarding abolition 
ot contract labour. It was held that “(he jurisdiction to decide 
about the abolition of contract labour or to put it differently, to 
prohibit the employment of contract labour is now to be done in 
accordance with S. 10. Therefore it is proper that the question 
whether the contract labour regarding loading and unloading in the 
industry of the appellant is to be abolished or not, is left to be 
dealt with by the appropriate Government under the Act if It 
become necessary”. 

\ 

Licensing of Contractors 

Section 11 deals with the appointment of licensing officers by 
the appropriate Government for the purpose of Chapter IV. Sub- 
Section (1) of S. 12 prohibits a contractor to whom the Act applies, 
from undertaking or executing any work through contract labour 
except under and in accordance with the licences issued in that 
behalf by the licensing officers. Sub-Section (2) of S. 12 provides 
for a licence issued Co a contractor containing conditions renting to 
hours of work, fixation of wages and other essential amenities in 
respect of contract labour which the appropriate Government may 
deem fit to impose by the rules made under S. 35. Sections 13, 14 
and 15 relate to the procedure for the grant of licences, revocation, 
suspension and amendment of licences and appeals by persons 
aggrieved by the orders made under Ss. 7, 8, 12 and 14. 

Welfare and Health of Contract Labour 

Chapter V deals with the welfare and health of contract Labour. 
There are provisions made for the establishment of canteens and 
rest houses and to provide other facilities to the contract labour 

by the contractor. 

Section 20 casts a liability on the prinolpal employer to pro¬ 
vide the amenities referred to under Ss. 16, 17, 18 and 19 for the 
benefit of contract labour employed in his establishment, if the 
contractor fails to provide those amenities. That section also 
enables the principal employer, if it provides those amenities, to 
recover from the contractor expenses so incurred by him. Section 21 
makes the contractor responsible for payment of wages to the con¬ 
tract labour sub section (2) of S. 21 makes it obligatory on every 
principal employer to nominate a representative duly authorised by 
him to be present at the time of disbursement of wages by the con¬ 
tractor. The said sub-section also casts a duty on such representa* 
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to five to certify the amounts paid as wages ai prescribed by the 
* rules sub-section (4) mokes ibe principal employer liable to 
pay wages in full cr the unpaid balance due as the case may be in 
:t case the contractor fails to make the payment within the period 

•* piescrib;d. It also enables the principal employer to recover from 
' the contractor the amount to be paid to the labour. 

t 

t Penalties and Procedure 


Chapter VI provides for penally for any person contravening 
any provision of the Act or the rules. Section 23 provides t hat any 
person prohibiting, restricting cr regulating the employment of 
contract labour, or con rave ning any conditions of c licence granted 
under this Act, shall be punishable with imprisonment for a term 


which may extend to three montiis, or with fine which may extend 
to one thousand rupees, oc with both. It further provides that in 
the case of a continuing contravention w th an additional fine which 


may extend to one hundred iupee» for every day during which such 

contravention continues after conviction for the first such contra¬ 
vention. 


- Miscellaneous 

■4 

Chapter VII deals w.'th miscellaneous matters. Sub-section (1) 
S. 28 provides lor the appointment, of the inspecting staff and sub¬ 
section (2), (3) and (4) of S.28 provides regarding the powers vested 
in him. Section 29 makes it obligatory on the principal employer 
and contractor to maintaining the registers aud records as provided 
therein. Section 30 provides that the Central Acc shall have efifect, 
notwithstanding anything inconsistent therewith contained in any 
other law or in the terms of any agreement or contract of seivice 
or in any standing orders applicable to the establishment whether 
made before or after the commencement of the Act. No doubt the 
said lection also saves any agreement or contract or standing order 
wheieunder the contract labour gets more benefits than those con¬ 
ferred on them under the Act. 

Section 35 gives power to the appropriate Government to make 
rules for carrying out the purpose of the Act and also in respect of 
various other mailers mentioned in els. (a) to (p) of sub-section (2) 


% 
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Chapter 29 


THE BEEDI AND CIGAR 
WORKERS (CONDITION OF 
EMPLOYMENT) ACT, 1966 


In 1929 a Royal Commission of Labour In India was 
appointed to make a detailed investigation of labour problems. The 
commission investigated the conditions in various industries in¬ 
cluding the beedi-making industry and submitted its report in 
June 1931, revealing the deplorable state of affairs which prevailed 
in this industry. As mentioned in the said report, the commission 
had at that time recommended the enactment of a separate Act for 
these beedi workers. Even the Labour Investigation Committee 
appointed in February 1944 to investigate conditions of employ¬ 
ment in respect of various industries including the conditions of 
workmen in the beedi, cigar and cigarette industries found that the 
working conditions in the beedi industry had remained the same. 
The beedi and cigar labour satisfied many of the criteria of sweated 
labour such as sub-contract system, long hours, insanitary working 
conditions, home-work (in beedi), employment of women and 
children, irregularity of employment, low wages and lack of 
bargaining power. 

The conditions prevailing in the province of Bombay, so far as 
sanitation, light and ventilation were concerned, were of beggar 
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description. They were dark, dingy places with very few, if any, 
windows and the approaches were very insanitary. The workers 
were huddled together-men, women and in some cates children— 
and there was hardly any space to move. Most of the workshops 
had no lavatories and where there were, they were in a most 
deplorable condition Some of the workshops had low wooden 
ceilmgs above, under which some workers sat and carried on their 
work. These were not usually reached by staircases and the 
workirs had to go up with great difficulty. The Committee recorded 
its conclusion by saying that the matters requiring immediate 
attention in the beedi and cigar industries were the uohealty 
working condition*, long hours of work, employment of women 
and children, deduction from wages and the sub-contract system of 
organiratron. It was desirable to abolish the outwork system and 
to encourage tstablishraent of big factories, it protective labour 
legislation was to be enforced with any degree of success. 

It was assumed, as can be seen from the two decisions by 
the High Court of Bombay in 1 he state v. Altsaheb Kasim fumboli' 
and by .he High Court of Patna in Hum Chandra Prasad v. State of 
Bihar, that the Factories Act, 1948, would cover those establish- 
menu i,i which be>.di making was carried on because the expression 
“employee” id S. 2(1) o! the Factories Act included mere engage¬ 
ment or occupation in a manufacturing process without any contract 

giving rise to a relation of master and servant. Unfortunately, this 
assumption wai found to be wrong because when the matter was 
finally taken up br.oie the Supreme Court a restricted interpretation 
was put on the definition of the term “worker” in S 2 (1) of the 
Factories Act. In Chintamunrao v. State oj M p. 3 it was heid that 

even though S. 2 (1) defined a worker as a person employed “directly 
or through any agency” it could be given only a restrictive inter¬ 
pretation. The expression “employed” was interpreted as covering 

that relation between “employer” and “employee” where the 
employment was under a contract ot service. The contract of service 
was to be decided oy the usual prima facte test of the power of 
control of the master. In view of this common law concept of 
master and servant relationship as decided by that pnma facie test 
of control which was evolved in the context of determination of 
tortious liability of the master for the act of the servant, the 

1 A. I. R. 1955 Bom. 209 

2 A. I. R. 1957 Pat. 247 
* 1958, II L. L. J. 252 
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servant, the sattedars or workers of the satiedars were held not to 
be workers within the meaning of tbit restrictive test. * 

From this, it is obvious that because of the restricted interpreta¬ 
tion given to the definition of the term “worker” in S. 2 (1) of the 
Factories Act, 1948, and under S. 2 (s) of the terra “workman” in 
the Industrial Disputes Act, 1947, the Labour employed in the beedi 
industries, even though it was employed in the manufacturing pro¬ 
cess, was denied fchase benefits of the Factories Act and of this vital 
piece of Industrial legislation like the Industrial Dispute* Act, if 
the employrnenS was as contract labour or as home-worker. The 
power of control by way of rejection of substandard beedies was 
sure to be exercised tven in case of this part of the labour force 
working in this industry, but so long as they were not working on the 
employer’s premises under a contract of employment, the restricted 
definition came in their way from getiiDg the same ri&hU and 
benefits which their counterparts who were employed under a direct 
contract of employment by the employer obtained. 

The legislature, however, with a view to prevent circumvention 
of the provisions ot the Factories Act, and to secure to the person* 
working in establishment* where manufacturing process was carried 
on adequate safeguards where necessity was felt, had authorised the 
Stale Government to issue notiheiiion under S. 85 of the Factories 
Act, to declare any piace which did not fall within the definition of 
“factory” ic be a factory and to make all or any of the provisions of 
the Act applicable thereto. However, the difficulty of invoking S. 85, 
which would extend benefit even to the deemed workers and even to 
premises which did not satisfy the test of the term factory, was that 
it was dependrnt on the notification being issued by the State 
Government, There ore, unless such a notification wat issued, these 
beedi workers continued to remain sweated labour working under the 
same unhygienic conditions even though their counteparts who were 
employed under regular contract of service with the employer could 
get these benefits provided they were employed on the premises 
which came within the definition of the term factory. 

Thus contract labour or the deemed workers, who did identical 
work could not get any benefit of thl* labour welfare measure and 
they continued to work in such unhygienic conditions only because 
of the fact that this relevant statute was interpreted in a restrictive 
manner to cover only such employment which was under a contract 
of master and servant and the test of contract of service was the 
common law test of the master’* control which was evolved in the 
context of tortious liability cases. 
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Objects of the Act 

This Act, therefore, Geeks to prevent the mischief which had 

arisen because of the tendency on the part of the employers to con¬ 
vert heir concerns into smaller units so as to escape from the nrovi- 
s.om of the Factories Act. The Act, had to be passed also because 
of the two prominent features of this industry where the manufacture 
ot beedi was done through contractors and by distributing work in 
the prwatt: dwelling houses where the workers were given raw 
material!! by the employer* or contractors lu view of this restrictive 
definition of the term “worker” in S. 2 (h) of the Factories Act, 1948, 
such contract lal our and such home-workers could uot be deemed* 

to he workers, and they were deprived of their rights under this 

abour welfare meature Labour was also unorganised and unable to 
look after its own interests. Resource to S 85 by the State Govern¬ 
ment or even when a special Act wa 8 enacted in some States to 
regulate the conditions of these workers was not found to be helpful 
n view of the high mobility of th,s industry which continued to 
move to such areas where no suoh laws prevailed. That is why 
parliament had to enact this as a comprehensive labour welfare 

measure for giving just conditions of employment to these exploited 
workers. K 

The Act has been extended to the whole of India except the 
State of Jammu & Kashmir under S. 1 (2) and it comes into force in 
different States vb«*n the notification in that behalf is issued by 'be 

State Governin' nt. Diff.rcnt Sutes have now brought the Act into 
force bv notifications sn tin's behalf. 

Definitions 

Sections 2(g), .'(e), 2(f), and 2'g) and 2(m) defines the employer- 
employee relationship. 

Section 2<f) define* an "employee” to mean a person employed 
direct.y or through any agency, whether for wages or not. in any 

establishment todoany work, skilled, unskilled, manual or clerical 
and includes— 9 


(i) 


00 


any labour who is given raw materials by an employer or a 
contractor for being made into beedi or cigar or both at home 

(hereinaf er referred ?o in this Act as "home- worker”); and 

any person not employed by an employer or a contractor 

oui working wiih the permission of, or under agreement 
with, the employer or contractor. 
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Section 2(g) defines “employer” to mean— 

(a) in relation to contract labour, the principal employer; and 

(b) in relation to other labour, the person who has the ultimate 
control over the affairs of any establishment or who has, 
by reason of his advancing money, supplying goods or 
otherwise, a substantial interest in the control of the affairs 
of any establishment, and includes any other person to 
whom the affairs of the establishment are entrusted, 
whether such other person is called the managing agent, 
manager, superintendent or by any other name. 

Section 2(d) defines a “contractor” to mean a person who, in 
relation to a manufacturing process, undertakes to produce 
a given result by executing the work through contract labour, 
or who engages labour for any manufacturing piocess in a 
private dwelling house and includes a sub-contractor, agent, 
munshi, thekedar or sattedar. 

Section 2(c) defines “contract labour” to mean any person en¬ 
gaged or employed in any premises by or through a contrac¬ 
tor, with or without the knowledge of the employer, in any 
manufacturing process. 

Section 2(m) defines “Principal employer’* to mean a person for 
whom or on whose behalf any contract labour is engaged or 
employed in any establishment. 

From all these definitions it is obvious thai S 2(f) not only 
defines an employee tn a restricted manner as in S.2(l)oftho 
Factories Act a s a person employed directly or through any agency, 
but it extends the scope of this definition by including two other 
categories mentioned therein. Under the first inclusion a “home- 
worker” is in terms included who is given merely raw material by 
the employer or the contractor for being made into beediss or c gars 
or both at home. Under the second inclusion, any person not em¬ 
ployed by the employer or the contractor, working with the permis¬ 
sion or under an agreement with the employer or his contractor is 
In terms covered. From the second inclusive clause of S.2(f) it is 
abundantly clear that the substantive part of the definition of the 
term “employee” in S.2(f) is itself wide enough to cover any person 
employed directly or through any agency. There'ore, even where 
the agency is of the contractor, the contraji labour is ;n terms 
covered. In addition to the contract labour, a home worker »s we! 
as any person even though not employed by the employer or the 
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contractor who works with the permission of or agreement with 
such an employer or contractor is algo covered. 

The definition of the term “contract labour” is wide enough to 
cover any person employed or engaged in the premises in any manu- 
acluring process even if the employment is by or through a cont¬ 
ractor and with or without the knowledge of the employer. The term 
contractor” in relation to the manufacturing process covers not 
oDiy tb- person who undertakes to produce a given result by execut¬ 
ing work through contract labour hut also one who engages labour 
for any manufacturing process in any private dwelling house It 
further includes sub-contracior, agent, munshi, thekedar and 
sactedar. In relation to all such contract labour S.2(g) defines the 
principal employer as the employer. 

Thus the employer, employee relationship which is envisaged 
under this Act under Ss. 2(f) and 2(g) is not only that of employ¬ 
ment under a direct contract of service. The definition is wide 
enough to cover ail cases of employment which is brought about by 
employer directly or through any agency in any such establishment. 
Even person^ employed as contract labour, home-workers and those 
working with permission or under an agreement with the employer 
or the contractor ate covered. That is why the term “employer” is 
defined as the principal employer for whom or on whose behalf 
the contract labour is engaged in the establishment or the ultimate 
employer or the ultimate master who controls the affairs of the esta¬ 
blishment. The legislature has thus looked to the economic realties 
<iDd has not stricteo the employer-employee relationship to one 
merely under contract of service, but has extended the same to 
cover the entire labour force whicn is directly or through any agency 
required or a.lowed to work w the establishment or at home. As 
the employer controls the establishment as such of which the em¬ 
ployee is a part and paicel as a limb thereof', it is the real master 
who controls 'he affairr of the establishment that is treated as the 
employer, ignoring the fact that the immediate employer may be 
the contractor or any other agent who gets work of the establishment 
done through labour force by such agency. So long as the particular 
labour works for the manufacture c the industry of this employer 
he is regarded as the employee of such employer. 

la , hhoilbnai Purushottam Patel, Beedi Manufacturers of Bhan- 
darc and Others v. State of Maharashtra* the Constitutional validity of 
tb^Act was challenged in the High Court. Oae of the points raised 
4 1962, I. L. L. J~P. 130 
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by the petitioner# was that the provisions of the Act Interfere with 
the freedom of contract and trade of the petitioner in a manner 
which is beyond the scope permitted by the reasonable restrictions 
in CS (6) of Art. 19. As regards this point, it was held by their 
Lordships that the previsions of sub. cl. (a) of cl. (g) of S. 2 and 
the provision of cl. (m) of S. 2 of the Act are invalid as in excess of 
the requirements of the situation but ate likely to defeat the very 
object rf this legislation. As a consequence the words “in relation 
to other labour” contained in sub-cl. (b) of cl. fg) of S. 2 are to be 
treated as deleted. The rest of the Act is upheld as legal and valid 
and is to be read with the kwo clauses mentioned above as being 
absent in the section of definitions. All She rules framed under the 
Act are also upheld as legal and valid. 

A similar point was raised io Gujarat High Court In Gujarat 
Beedi Karkhano Owners Association and others v. Union of India and 
Others . 5 It was held by their lordships that the restrictions imposed 
must be held to be regulatory, commensurate with the object of 
rooting out the exploitation found to be existing. Secondly, as 
there is no freedom to exploit, there is no foundation for the con¬ 
tention that there was a restriction of freedom of grade by involving 
fundamental rights under Art. 19 (1) (g). Thirdly, the Act cannot 
also be attacked on the ground that the minimum member has not 
been prescribed and that an artificial concept of employment hai 
been given. Even the provisions of home-workers can never be 
attached on the ground of unreasonable restriction. 

As regards the term “premises” we have to turn to three 
definitions in Sr. 2 (h), 2 (i) and 2 (n). These three definitions are 

as under— 

•‘Establishment” means any place or premises including Che 
precincts thereof, in which or in any part of which manufacturing 
process connected with the making of beedi or cigar or both is 
being, or is ordinarily carried on and includes an industrial 
premises [S. 2 (h) ]. 

“Industrial premise#” means any place or premises (not being 
a private dwelling house) including the precincts thereof, in 
which or in any part of which any industry or manufacturing 
process connected wiih the making of beedi or cigar or both Is 
being or is ordinarily carried on with or without the aid of 

power [S. 2 (i) ]. 


5 1972, I. L. L. J. P. 253 (G.H.) 
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“Private dwelling house” mean* a house in which per.ong 

engaged in manufacture ofbeedi or cigar or both reside [S. 2 (n)]. 

The expression “industrial premises” in S. 2 (i) bodily incorpo¬ 
rates the entire definition of the “establishment” in S. 2 (h). Because 
of the exclusion of a private dwelling house from tbi 3 definition, it 
is abundantly clear that the expression "industrial piemises” is in 
one sense narrower than the firm “establishment” as it excludes a 
private dwelling house. On the other hand, it is wider than the 
teim establishment” because it not only covers premises used for 
the manufacturing process connected with the making of beedies or 
cigar, etc., whether with or without the aid of power but (hose used 
for the entire industry as such. The industrial activity with the 
co-operation of capital and labour would be in the wider tense and 
it would cover even other persons than those participating in the 
manufacturing process as for example, clerical staff, watchman, etc. 
The ,'egiilature has advisedly used the expression industry connected 
with the making of beedi or cigar or both and not only the manu- 
factoring process connected therewith 

Licenses 


Sections 3 to 5 pre the licensing provisions. According to S. 3 
no employer shall uss or allow to be used aDV p'ac e o r premiers 
unless he holds a valid licensed issued under this Act and no such 
premises shall he used except in accordance with the terms and 
conditions of such license. For the purpose of issuing such licenses 

as also for the purpose of performing all or any of the functions 

under the Act, the State Government is authorised to appoint a 
competent, authority by notification in the official Gazette. 


Section 4 enjoins on a person who wants to use or allows to be 
used any place or premises as industrial premises to make an 
pplication in writing to the competent authority, in such form and 
on payment of such fees as may be prescribed for a licence to use 

ow t ° b ®“ sed < 8Ucb Premises as an industrial premises. Sub- 
s icn (3) of S. 4 vests the competent authority with the power 'o 
ecide whether to grant or refuse t. licence, and while doing so it is 
required to have regard to the matters mentioned in els. (a) to (c) of 

that sub-section. They relate to the suitability of the place or pre- 

mries, the prev.ous experience of the applicant, the financial resource* 

arisineon 'of D tV D Ud,DS ^ fi , naocial ca ™city to meet the demands 
ar s 0 g out of the prov.sions of the laws for the time being in force 

re a mg to welfare of labour, the disclosure whether the application 
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is made bona fide oa behalf of the applicant himself or is benamt for 
any other person and the welfare of the labour in the locality, the 
interests of the public generally and such other matters as may be 
prescribed. Sub-section (4) of S. 4 lays down the time limit and 
validity of a licence and the method and marner of renewal thereof. 
Sub-section (5) of S. 4 lays down that the competent authority shall 
not g»ant or renew a licence unless it is satisBed that the provisions 
of the Act and the rules made thereunder have been substantially 
complied with. Sub-section (6) deals with the suspension and 
cancellation of a licence and the method thereof. Sub-section 
(7) deals with the State Government’s power to issue directions and 
prescribed conditions under which a licence could be issued. Sub¬ 
section (8) enjoins a duty on the competent authority Co pass an 

order in writing wiih reasons when a licence is being refused or is 
not renewed. 

Section 5 deals with the appeals against orders refusing to grant 
or renew a licence or cancelling or suspending the same. 

Health and Welfare Measures 

Sections 8 to 16 deal with the provisions regarding health and 
welfare. Secticn 8 de als with the topics of “cleanliness”. Section 9 
deals with “ventilation”. Section 10 deals with “overcrowding”, 
S. 11 with drinking water, S. 12 with latrines and urinals, S. 13 with 
washing facilities in case of ce-tain processes, S. 14 with creches, 
S. 15 with first aid and S. 16 with canteens. These are the general 
provisions regarding h-alth and welfare which are to be found in the 
Factories Act and which are made applicable to industrial premises. 

Section 8 requires every industrial premises to be kept clean and 
free from effluvia arising from any drain, privy or other nuisance and 
it shall maintain such scandard of cleanliness Including whitewash¬ 
ing colourwashing, varnishing or painting, as may be prescribed. 
The other provisions depend on the rules a s prescribed. Under the 
relevant rules, elaborate details are prescribed and in the relevant 
cases even the number of workers employed in the premises on the 
basis of which these amenities are to be provided has been regulated. 


Conditions of Employment 

Section 17 to 25 provide for matters regarding the working hours, 
wages for overtime work, interval for rest, spread-over, wee y 
holidays, notice for periods of work with which working hour. , 
correspond, prohibition of employment ot children under 14 y 
and of women and young persons under 18 years during c.r 
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prcicrfbed hours. These provisions are also on the lines of the Fac¬ 
tories Act and they apply only to industrial premises. 

Leave with Wages 

Sections 26 and 27 deal with the topic of annual leave with 
wages. According to S. 26, every employee shall be allowed annual 
leave witn wages—in case ot an adult, at the rate of one day for every 
twenty days ot work performed by him during the previous calendar 
year and in the case of a young person, at the rate of one day for 
every fifteen days o work performed by him. Explanation to sub¬ 
section (1) of S. 26 provides that the leave shall be exclusive of all 
holidays, whether occuring during or at the beginning or at the end 
of the period of leav?. Proviso to sub-section (4) of S. 26 provides 
that the total number of days of leave that may be carried forward 
to a succeeding year shall not exceed thirty In the case of an auditor 
forty 5n the case of a young person. 

Section 27 provides that an employee shall be paid wages for the 
leave allowed to him under section 26 at the rate equal to the daily 
average of his total full time earnings for the day» on which he had 
worked during the month immediately preceding his leave, exclusive 

of any overtime earnings and bonus but inclusive of dearness and 

other allowances. Explanation II to S. 27 in terms provides that for 
the purpose of determining wages payable to a home worker during 
leave period or for the purpose of payment of maternity benefit to a 
woman home-worker, “day * shall mean any period during which 
such home-worker was employed, during a period of twentyfour 
hours commencing at midnight, for making beedi or cigar or both. 
In order that no difficulty can be experienced for computation of the 
day of such home-worker, this explanation has been enacted. 

Extension of Benefits of tbe other Acts 

Section 28 extends benefit of the Payment of Wages Act, when 
a notification is issued in respect of the employees in the establish¬ 
ments or a cl-ss of establishments. This benefit is thus available to 
all establishments and is not restricted to industrial premises. 

Section 31 provides for security of service by providing that no 

employer shall dispense with the services of an employee who has 

been employed for a period of six months or more, except for a 
reasonable cause, and without giving such employee as least one 
month’s notice or wages in lieu of such notice. The proviso enacts 
that such notice shall not be necessary if the services of such 
employee are dispensed with on a charge of misconduct supported 


608 The Beedi 6k Cigar Workers (Condition of Employment) Act , 1966 

by satisfactory evidence recorded at an inquiry held by the employer 
for the purpose Under S. 31 (2) (a) the employee so discharged, 
dismissed or retrenched may appeal to such authority and within 
such time as m*y be prescribed either on the ground that there was 
no reasonable cause for dispensing with his services or on the ground 
that he had not be^n guilty of misconduct as held by the employer or 
on the ground that such punishment of discharge or dismissal was 
severe. This appellate authoriry can under fS 31 (2) (b) reinstate 
the employee wifh or without back wages or direct payment of 
compensation and under cl. (3) the decision of the appellate 
authority is final and binding on both parties and shall be given 
effect to within the time specified by the appellate authority. 
Section 33 provides for penalties, if the order of reinstatement or 
compeiuafion is rot carried out Therefore, this section confers the 
benefit of security of service ?o all employers and, therefore, it 
applies to all egtafolifhments. 

Section 37 fl) and (2) extend benefit of the Industrial (Standing 
Orders) Act, 1946. If the number of persons employed in the Indus¬ 
trial premises is 50 or more the benefit Is available without any 
notification, whil« if the number Is less, the notification of the State 
Government would be necessary. 

Under S.37(3), notwithstanding anything contained in the 
Maternity Benefit Act, 1961, the provisions of that Act shall apply 
to every establishment as if such establishment were an establish- 

W 

ment to which that Act has been applied by a notification under 
Sub Section (1) of S. 2 thereof. The proviso makes appropriate 
provisions for the homeworker so that the home-worker would get 
the benefit of that Act. It should be noted that Industrial Employ¬ 
ment Standing Orders under S. 37 (1) and (2) apply to industrial 
premises, while extension of the Maternity Benefit Act under S. 37 

(3) is to all establishments. 

Under S. 38 (1), safely provisions of Chapter IV of the Factories 
Act are made applicable to industrial premises, and S. 85 of the 
Factories Ac* being also made applicable, it is left Co the State 
Government to issue the relevant notification for that purpose* 
Under S. 38 (2) nothing in any law in this connection relating to the 
regulation of the conditions of work of workers in shops or 
commercial establishments shall apply to any establishment to 

which the Act applies. 

Under S. 39 (I), the Industrial Disputes Act, 1947, shall apply 
to matters arising in respect of every industrial premises. Under 
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f 0n 3 t 9 . ( n 2) ’ h0WeWf . “ '* Provijed that notwithstanding anvtling 

tamed in sub-sccuon (1), a dispute between an employer and an 
employee in relation to— 


(*0 

(o) 

(C) 


the issue by the employer of raw materials to the employees; 

the rejection by the employer of beed, or cigar o, both 
raade by an employee; 

the payment of wage* for the beed. or cigar or both rejected 
b\ ttoe employer; J 

sbaii be setll.d by such au.hoiny and m such summary ro ai,ner as 
, * may by rules specif, lu ,h is 6ehalf Und 

i-nsr.'j pr,,v,d ' d ,o - —* v «z 

Section 40 provides that the p.ovision of th* Act ch*n • 

effec, notwithstanding anything inconsistent therewith i 0 lyL'^r 

he terms of any award agreement or contract of service whett-- 
made btlore or alter the commencement; of the Act. * *" f 

Exemption Provision 

Ur.der Section 41, the Stase Government can exemnt hi ♦ 

the conoi icns and restrictions laid down ar v Cats JV i JtCt t0 

premises from all or any of the provisions of the Ac o kenT' 

except that in the case of women employees there shall ho Si 

to exempt from the provision, regarding the a nUal 

wages, maternity benefits, Cieches, wages, rejection ofbJn 

and nigbt work. rejection of beedi or cigar 

Uncer Section 43 the self employed person, in private dweT 

houses are exempted, unless such person carries rn , lu,g 

woik in such private dwelling house with the assi^a„“ “f iDg 

who are not his spouse a n d children or he himself is an em ptrsoias 
some o her employer to whom the Act applies. employee of 



Chapter 30 


INDUSTRIAL DISPUTES 

ACT, 1947 


1 At ihe closb of the first world war (1914-18) there wa* • 
great outbreak of Industrial unrest on a large scale which led to (he 
passing of the first Indian Trade Disputes Act by the Government of 
India after exploring the possibility to provide some machinery for the 
settlement oj industrial disputes. This Act was known as the Trade 
Disputes Act, 1929 The objects and reasons of this Act state that 
enquiries made with this objective in the year 1920 led to the con¬ 
clusion that the condition then existing in legislation for this 
purpose were not likely to be affected but that succeeding years taw 
a distinct change in the position through the growth of organization 
of industrial workers and the increasing influence exercised by public 
opinion on the courts of dispute. Thu* this Act came to be taken 

seriously in hand and passed. The main Chapters 3-4 of this Ac 

related to the establishment of tribunals for the investlga'ion an- 

settlement of trade disputes and the material had been ta en 
generally from the British Industrial Court Act of 1909. The Act 
provided for some sort of a tribunal to which the industry! disputes 
may be referred and here it differed from the British Act in i as much 
at the said Act sets up a standing industrial court , whereas the ind “ 
Act provided for conciliation boards which were to be appointed 
ad hoc like the court of inquiry in order to deal with disputes. 
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There were various amendments to the Trade Disputes Act. 
During World War II several emergency measures were adopted by 
the Central Government and in the beginning of 1952, Rule 81 A 
was added to the Defence of India Rule with a Vi ew’ to restrain 
strikes ano lock-outs, iT his uew Rale gave the Government power 
to make orders prohibiting strikes, or lock-outs with regard to any 
trade disputes, unless reasooable notice was given. The Government 
was also empowered to refer to conciliation or adjudication any 
disputes and to enforce decisions of the adjudicators. In the middle 
of 1942, the Central Government promulgated an order under this 
new Rule making 14 days’ previous notice essential for strikes or 
lock outs Eventually, the industrial Disputes Act 1947 was passed 
which em od es the important pnnc-plen of Rule 81 A and keeps 
the main provisions of toe Trade Disputes Act, 1929. This Act was 
really the first legislative measure under the Five Year Labour Pro¬ 
gramme of the Government of India. It applies to the whole of 
India except the State of Jammu and KasOmir. This Act introduced 
the principles of compulsory arbitration and prohibited strikes with 
out notice in respect of public utility services. It introduced the 
institution ot Work 3 Committee and Industrial Tribunals. 

The Working of the Industrial Disputes Act, 1947 revealed th. 

need for a Central Appellate Authority which could,’ 'through it! 

decisions, co-ordinate the activities of the various Industriai T h„ 

nals constituted by the Central and State Governments. Divergent’ 

views have been taken by Tribunals or, important points Puc * ” 

retirement oenefits profit-sharing, etc. resulting in diffi C u|<j-s in 

the case ol undeitaking! with branches or transferable staff where 

different dec,.ons are given by different Tribunals. Tons a nee d 

was felt lor constituting an Appellate Tribunal aed to fulfil rhj 0 

need tne Industrial Disputes (Appellate Tribunal) Act of 1950 

passed and the incur,trial Disputes (Appellate Tribunal) Rules Mi 

were framed. Ibis was ultimately repeated by the Industrial* TV ’ 

put.s (Am.udm ci & Miscellaneous Provisions) Act j 955 ( - 1S , 

provides for labour courts Tribunal and National Tribunals rt 

Indust-ial Disputes Act was further amended in 1964 to nrovid r * 
the following — F iae * or 


(i) Prohibition of strikes and lockouts duri 
proceedings. 


ng the arbitration 


(2) Appointment of an Umpire in the case of different f 
opinion between the arbitrators. " ot 
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(3) Termination of an award or settlement by proper notice 

only by a majority of workmen, m 

(4) A revised procedure for the recovery of moneys due from 
an employer and provision of limitation in making applications for 

recovery of the money due. 

$ 

(5) Payment of furl compensation to workmen in cases of clo¬ 
sure on the expiry of lease or licence. 

(6) The definition of the term “continuous service” in section 
25B has been amencied so as to provide that if a workman has worked 
for 240 days within a period of 12 months whether continuously or 
intermittently he will be deemed to have completed one year’s con¬ 
tinuous service. 

Consequences of Industrial Disputes 

A serious consequence of an industrial dispute is the loss in 
general output. In the case of strikes it is not only tne workcre who 
suffer but aiso the employers and oiten the public. Ail strikes are 
noi passive and some result in violence and destruction of property 
and the endangering of public safety. Employers sutler from loss of 
profits ayd heavy expenditure and loss of time in connection with 
the strike as well as ihe training o i new employees. Thus it is very 
impoicant to prevent industrial disputes by means oi legislation as 
well as other timely action. 

Causes of Industrial Disputes 

Industrial disputes are found tfo rise mainly from the following— 

(1) Wages and allowances; 

(2) Bonus; 

(3) Personnel; and 

(4) Leave and hour3 of work. 

Psychological; political as well as economic factors arr largely 
responsible for strikes in our country. 


Definitions 


The following are some of the 
Industrial Disputes Acl of 1947 — 



portant 


definitions in the 


“Employer" means — 

“(1) in relation to an industry carried on by under the authority of any depart¬ 
ment of the Central Government or a State Governmen t, the authority prescribed 
in this behalf, or where no authority is prescribed, the head of the department 
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(ii) in relation to an industry carried on by or on behalf of a local authority, 
the Chief Executive Officer of that authority.” 

Appropriate Government 

For the purpose of the administration of the Act, there is a 
specific definition of appropriate Government, defined under S. 2 (a) 
ot the Act. Broadly, the industries carried on by or under the 
authority of the Centra! Government, railways, mines, ports and the 
statutory Corporations established under the Acts of Parliament are 
undei the Central sphere and the Central Government is the appro- 
pi iate Government for such industries. The remaining industries are 
under the state sphere and the relevant State Government, will be 
the appropriate Government lor them. Our constitution being of a 
i: deral chaiacter, this distribution of power has become necessary. 

However, disputes regarding the appropriate Government often 

arises. For example, where a mine is in the Central sphere but its 

workshop falls within the State sphere, the question arises whether 
the Central or State Government is the appropriate Government. A 
factory may be in one State but its head office may be in another. 

In such a situation, whether this or that State is the appropriate 
Government bag to be decided. According to the Supreme Court, 
there must be nexus between the dispute and the territory of the 
State and not between the industry and the Government. Further, 
the place of substantial cause of action and the residence of parties' 
are considered sufficient for such jurisdiction. In the Heavy 
Engineering Corporations Case 1 the Government of India held 
99 per cent of the shares in the company and the question arose 
whethei the Central Government or the Government of the State 
where the factory was situated, was the appropriate Government. 
The Supreme Court held that since it was a company and not a 
Government department, the State Government was the appropriate 
Government. Mere holding of the shares by the Central Govern¬ 
ment did not make it an industry carried on by or under the 
authority of the Central Government. 

« .^ as .^ een defined under S. 2 (b) to mean an interim or 

a final determination of any industrial dispute or of any question 

relating thereto by any labour court. Industrial Tribunal or National 
Industrial Tribunal and includes an arbilration award made nnder 
Sec. 10 A. 

* 'Workman*' mean*— 

“any person (including an apprentice) employed in any industry to do any 
skilled or unskille d, manual, supervisory, technical or clerical work for hire or 

1 1969, II L. L. J p. 549. 

-39— 
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regard, whether the terms of employment be express or implied, and for the 
pn; poses of aoy proceeding under this Act in relation to an industrial dispute 
includes any such person who has been dismissed, discharged or retrenched in 
connect.on with, as a consequence of that dispute, or whose dismissal, discharge or 
retrenchment has led to that dispute, but does not include any such person — 

(i) who is subject to the Army Act, 1950, or the Air Force Act, 1950, or the 
Navy (Discipline) Act 1934; or 

(ii) who is employed in the police service or as an officer or other employee of 
a prison; or 

(iii) who is employed mainly in managerial or administrative capacity; or 

(iv) who being employed in a supervisory capachy draws wages exceeding five 
hundred rupees per mensem or exercises, either by the nature of the duties 
attached to the office or by reason of the powers vested in him, functions 
mainly o\ a managerial nature. 

Io interpreting this definition, the courts are faced with the 
following problems— 

(1) whether a discharged workman is a “workman*’; 

(2) distinction between independent contractor and workman; and 

(3) technical workman. 

As regards the discharged workman, the definition expressly 
covers the discharged, dismissed and retrenched workman, where 
such actions are taken in connection with an industrial dispute, or 
if an industrial dispute, is raised as a consequence of such actions. 
in Cmr<il Provincial Transport Services Ltd . v. ii . G. Paiwardhan , 2 the 
Supreme Court held that the definition of an employee under the 
Central Provinces and Berar Industrial Disputes Settlement Act, 1947, 
and Industrial Disputes Act, 1947, are in part-maieria and that the 
question whether an ex-workman was covered by the definition has 
been concluded by the Western India Automobile Company’s case. 

At to the distinction between a workman and an independent 
contractor, it rests mainly on the employer’s power of control and 
supervision over the method and manner of the work to be done. In 
Ohrangad'ira Comical Works Ltd. v. State of Shaurashtra and others* 

Agaris (a type of unskilled worker) were engaged by the salt company 
to work on plots of land to manufacture salt under a contract under 
the general supervision and ccntrol of the officers of the company. 
But mey were allowed to employ some assistants to work under them 
who were to be paid by the Agaris themselves. Further there were no 
hxed working hours for the Agaris. The Supreme Court found that 

these Agaris were workmen although they had no fixed hours of work 

* l*o7, I. L. L. J. 27. 

* 1957, 1. L. L. J. 477. 
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and were allowed to take 
pocket*. 


assistants and pay them from their 


own 


s regar s the technical workman, the category has been «peci- 
ca v included in the definition by an amendment in 1957. In Work¬ 
menof Dimakucht Tea Estate v. Managern-m of Dimakucht Tea Estate, 
* * Su P rcme Court held that the doctor’s work being neither clerical 
nor manual, he was not covered by the definition of workman. It 
was further held that his work was of a technical nature and, there- 
lore.be did not fall under the old definition of workman. Bui as a 
result of this change in the definition the technical personnel, such 
as physicians, were held to be workmen under the Industrial Dis¬ 
putes Act in Bengal United Ten Co. v Ham Labhya and otners by the 

Assam High Court. The Court pointed out that in the Dimakucbi 

ase the doctoi’s work was held to be technical and not clerical or 

manual and due to the fact that the technical personnel had been 

expressly included in the definition, the assistant medical officer in 
this case would be a workman. 

.. U °y ds Bank Ltd - v.P.L. Gupta and others f the Supreme Court, 

distinguishing the characteristics of supervision work, pointed out 

that mere checking of entries in ledgers or statements of accounts 

did not amount to supervision duty. There were ordinary incidents 
of classical work. 

The difficulties also arise in the case of certain worker* as to 

whether they are carrying out managerial or administrative duties 

or not. If a person has power of recruitment, disciplinary action 

promotions, representing the management to the world at large or 

has a voice in the management of the business as such, then be is 

not considered to be a ‘workman’. Although rigid or fixed tests are 

not possible certafn broad tests are laid down by the Supreme 

Court for determining whether a person is carrying out a managerial 
function. 


Industry 

The term ‘industry’ has been defined under Sec. 2 (j) to mean 
any business, trade, undertaking, manufacture or calling of emplo¬ 
yers and includes any calling, service, employment, handicraft or 
industrial occupation or avocation of workmen. 

The definition is in two parts. The first part of the definition 
gives the statutory meaning of industry, whereas the second part deli¬ 
berately refers to several other items of industry and brings them in 
the defin ition in an inclusive way. 

r i961,1. L. L. J. 18. 
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The Supreme Court had (o interpret this definition with refe¬ 
rence to a wide range of employment such as employees employed 
for carrying out regal functions of the State, local authorities, 
charitable hospitals, professions, educational activities, sports 
clubs, religious institutions, associations connected with trade or 
business, etc. It has, therefore, evolved two types of tests, in order 
to determine whether an activity falls within the meaning o* 
“industry’’ as defined in S. 2 (j). 

Negative Tests 

(1) Presence or absence of capital Investment is not decisive. 

(2) Presence or absence of profit motive is not relevant. 

(3) Quid-pro-quo is not necessary. 

Positive Tests 

(1) Co operation of capital and labour. 

(2) Habitual and organised activity analogous to trade or business. 

(3) Satisfaction of some want of community or a part of if, or in 
other woids, production of material or material services. 

These, however, are not exhaustive tests. 


Municipal Services 

In Corporation oj City of Nagpur v. Their workmen.* a distinction 
between regal function of the State and municipal function* was 
drawn and it was held that it was an industry. The contention of the 
municipality that it did not answer the definition of industry wa 
rejected so far as its activities were analogus to a bujiness or t.-a 


Charitable Hospitals 

In State of Bombay, v. Hospital Mazdoor Sabha and others • *h® 
test was laid down to decide whether a particular human activity 
was an industry or not. The Supreme Court held that the activity f 
running hospitals was not a regal activity of the State, 
would fall within the definition of industry in as much as an 
vily would be industry if run by private citizens. It is the ebara 
of the activity which decides the question, and who conduC,# ' 
would not make any material difference. Likewue, the capital 
investment and profit motive were also considered unessent a . 

In Management of Safdarjung Hospital and othe ,• v. K.t.Sethi, 
this decision is overruled by the Supreme Court. The main 


a I960. I L. L. J. 523. 

« 1960, I. L. L. J. 251. 
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pointed out by the Court is that it was wrong to split up the defi¬ 
nition of “industry” into two parts, one being fiamed from the 

viewpoint of the worker and the other from the view-point of the 
employer. 

Educational Activities 

In University oj Delhi and another v. Ram Naia and others ,~ it 
was held that education being a mission aimed at creating a well- 
educated healthy young generation imbued with a rational, progres¬ 
sive outlook on life, and not a profession, this activity could not 
come under the scope of the definition of industry. 

Professional Activities 

In National Union of Commercial Employees v M. R. Me her* it 
was held that a solicitors’ firm was not an “industry”. Tnis view 
was taken mainly on the ground that in the result, t.e. the legal 
advice given by the solicitor, there was no contribution from the 
labour as it mainly came from the personal and professional skill, 
training and experience of the solicitors and their staff had hardly 
anything to do with it. The profit motive was considered irrelevant 

here. In the case of a Chartered Accountants’ firm also, the same 
view was taken. 


Associations Connected with Industries 

In Management of Federation o) Indian Chambers of Commerce 
and industry v. Their workman Shrl R.K. Mittal ,» the Supreme Court 
held that the Appellant Federation was an industry as although by 

itself ft was not carrying on any trade or business its activities were 
an aid to trade and business. 


Clubs 


In Madras Gymkhana v. Their workmen the Supreme Court came 
to the conclusion that the activities carried on for the purpose of 
pleasure and sport were not “industries”. The main object of the 
club was entertainment of its members. The same ratio was extended 
to The Cricket Club of India v. Their workmen by the Supreme Court. 


Religious or Humanitarian Institutions 

In Bombay Panjarapole v. Its workmen,' 9 the Supreme Court 
came to the conclusion that the said Panjarapole wag an “industry” 

M963. II L. L. J. 335 
8 1962, I L. L. J. 241 
* 1971, II L L. J. 630 
10 1971, II L. L. J. 393 
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a^thcugh its object was to provide shelter to infirm a-d unwanted 
cattle. 

The Supreme Ccurt has in the recent decision in Bangalore 
Waur supply and Scwarage Board v. Rajappa (1978 (1) LLJ 339) 
widened the scope of the term industry as follows: 

t 

1. Wherein any systematic activity organised by co-operation 
between employer and employee the direct and substantist element 
is commercial for the production and/or distribution of goods and 
services calculated to satisfy human wants and wishes, not spiritual 
and religious needs, but inclusive of material things or services 
geared to celestial bliss that Is making on large stale prasad or food, 
prima facie, there is an incustry in that enterprise. 

2. Absence of pro fit motive or gainful objective is irrelevant, be 
the venture in the public, joint, private or other sector. 

3 The true focus is functional and the decisive test is the 
nature ol the activity with special emphasis on employer employee 

relations. 

4. If the organisation is a trade or business, it dors not cease to 
be one because of philanthropus animating the undertaking. 

“ Industrial dispute 9 ’ means — 

“any dispute of difference between the employers and employees, or between 
employers and workmen, or between workmen and workmen, which is connected 
with the employment or non-employment or the terms of emplo>ment or with the 
conditions of labour, of any person”. 

Dismissal Oeemed Industrial Dispute — 

By an amendment in 1965, any dispute or difference between the workmen and 
his employer connected with, or arising out of discharge, dismissal, retrenchment 
or termination of the services of an individual workman shall be deemed to be an 
industrial dispute notwithstanding that no other workman nor any union of work¬ 
men is a party to dispute (S. 2-A) 

“Lay off 99 (with its grammatical variations and cognate expres¬ 
sions) means— 

the failure, refusal or inability of an employer on account of shortage of 
coal, power or raw materials or the accumulation of stocks or the breakdown of 
machinery or lor any other reason to give employment to a workman whose 
name is borne on ti e muster rolls of his industrial establishment and who has 
not been retrenched; 

“tubllc utility service 99 means — 

(i) any railway service or any transport service for the carriage of passengers 
or goods by air; 
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(n) any section of an industrial establishment on the working of which the 
safety of the establishment or the workmen employed therein depends; 

(iii) an y postal, telegraph or telephone service; 

(tv) an industry which supplies power, light or water to the public; 

(v) any system of public conservancy or sanitation; 

(vi) any industry specified in the First Schedule which the appropriate 

overnment may, if satisfied that public emergency or public interest so 
requires, by notation in the official Ga£ette declare to be a public 
utility service tor the purposes of this Act. for such period as may be 
specified in the notification: 


Provided that the period so specified shall not. in the first instance, exceed six 
months but may. by a like notification, be extended from time to time by any 
period not exceeding s.x months, at any one time if in the opinion of the appro¬ 
priate Government public emergency or public interest requires such extension. 

“ Retrenchment" means— 

the termination by the employer of the service of a workman for any reason 

whatsoever otherwise than as a punishment inflicted by way of disciplinary 
action but does not include— 7 


(a) voluntary retirement of the workman; or 

(b) retirement of tht workman on reaching the age of superannuation if the 

contract of employment between the employer and the workman concerned 
contains a stipulation in that behalf; or 

(c) termination of the serviee of a workman on the ground of continued ill- 
health. 

“ settlement" means— 

a settlement arrived at in the course of conciliation proceeding and includes a 
written agreement between the employer and workmen arrived at otherwise thau in 
the course of concdiation proceeding where such agreement has been signed by 
parties thereto in such manner as may be prescribed and a copy thereof has been 
sent to the appropriate Government and the conciliation officer. 


4 * Lock-out" means — 


“the closing of a place of employment, or the suspension of work, or the 
him” ^ 30 empl ° 3er IO continue to employ any number of persons employed by 


“Strike" means— 

“a cessation of work by a body of persons employed in any Industry acting in 

combination, or a concerted refusal, or a refusal under a common understanding 

of any number of persons who are or have so employed to continue to work or to 
accept employment.*’ 

Works Committee 

This act empowers the appropriate Government to require an 
employer of any induitxial establishment where 100 or more 
workmen arc employed or have been employed on any day in the 
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preceding twelve months to constitute a Works Committee This 
Works Committee mu4 consist of representatives of employers and 
workmen and the number of representatives of workmen on tbe 
Committee should not be less than the number of representative* of 
the employer. The representatives of the workmen should be chosen 
fiom the workman engaged in the establishment and the consultation 
with the Trade Union, if any, registered under the Indian Trade 
Unions Act, 1926. The duty of the Works Committee is to promote 
megsures for securing and preserving amity and good relations bet¬ 
ween the employer and workmen and for that purpose to com¬ 
ment upon matters of their common interest or concern and ende¬ 
avour to compose any material difference of opinion in respect of 
such matters [S 3] 

Authorities Under the Act 

Conciliation Offinn are to be appointed by the appropriate 
Government, by notification in the official Gazette. A conciliation 
officer may be appointed for a specified area or for specified indug- 
tues in a specified area or for one or more specified industries and 
either permanentlv or for a limited period. The duty of these Con¬ 
ciliation Officers is to mediate and promote the settlement of in¬ 
dustrial disputes [S. 4], 

Boards of Conciliation are also appointed In a similar manner 
for promoting the settlement of an industrial dispute. The Boa>d 
shall consist of a chairman and two or four other members, as the 
appropriate Government think fit. The chairman must be an in¬ 
dependent person and the other members must be persons appointed 
in equal numbers to represent the parties to the dispute and ap¬ 
pointed on the recommendation of such parties, If, however, any 
party falls to make a recommendation within the prescribed time, 
the appropriate Government shall appoint such persons as it thinks 
fit to represent that party. The Board can act notwithstanding the 
absence of the chairman or any of its members or any vacancy in 
Its number, provided the prescribed quorum is present. Where, 
however, the appropriate Government has notified the Board that 
the services of the chairman or any other member have ceased to be 
available, the Board must not act until a new chairman or member, 
as the case may be, has been appointed [S. 5]. 

Courts of Inquiry are to be appointed by the appropriate Govern¬ 
ment as occasion arises in the same manner with a view to inquire 
into any matter appearing to be connected with or relevant to an 
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Indus rial D.spute. A Court may consist of one independent person 
or or .uch number of independent persons a. ,he appropriate 
Government may think fit. Where a Court consist, of two or more 
mem ers one of them shall be appointed as the chairman. The 
power o the Court to act in the absence of the chairman or any of 
Its members is the same as in the case of a Board of Conciliation [S.6J. 

Labour Courts, Tribunals and National Tribunals consisting of 
one person are also appointed by the appropriate Government in a 
slmi.ar manner for the adjudication of industrial disputes. The 
National Tribunal u appointed by the Central Government when it is 
o the op-nion that the questions involved ate of national impor- 

Sta^e [sVy^A (B) ] tr ' al eStabHfhmen,s situated In more than one 

The second schedule to section 7 provides regarding matters with¬ 
in the jurisdiction of Industrial Tribunals, which are as follows — 

(U stan ding 'orders;°*" ° f 30 ^ ^ an emp.oyer under the 

(') the application and interpretation of standing orders; 

(3) discharge or dismissal of workmen including retrirement of or grant of 
relief to, workmen wrongfully dismissed; 

(4) withdrawal of any customary concession or privilege; 

(5) illegality or otherwise of a strike or lock-out; and 

(6) all matters other than those specified in the third schedule. 

The third schedule to section 7A provides regarding matters 
within the jurisdiction of Industrial Tribunals, which are as under- 

(1) wages, including the period and mode of payment; 

(2, compensation and other allowances; 

(3) hours of work and rest intervals; 

(4) leave with wages and holidays; 

(5) bonus, profit sharing, provident fund and gratuity 

m £rf g “ thCrWiSe than in accordance standing orders- 

(7) classification by grades; ’ 

(8) rules of discipline; 

(9) rationalisation; 

(10) retrenchment of workmen and closure of establishment; and 

(11) any other matter that may be prescribed. 

An order of the appropriate Government appointing any person 

as * “'“ ber ° f » B ««<t. Goure, or Tribuoal .Sail oo, b, 

question in any manner [S. 9], 

Notice of Change 

In rfT-° n 9 ~ A ° f * he Industrial Dispute. Act prohibits a change 

er atn specified conditions of service without notifying the 
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change to the workmen concerned or within 21 days of such notice. 
It is only reasonable to assume that a change contemplated by this 
section is one which is prejudicial on which is likely to be prrjudi* 
cial to the workmen. There is no meaning in placing restrictions on 
the employer’s freedom to make changes which will be beneficial to 
the workers, as, for example, a rise in the wages. The whole object 
of the section is, apparently, to prevent unilateral action on the 
part of the employer changing the conditions of service to the 
detrimental of the employees. From the proviso to the section it is 
clear that it does not apply to changes brought about under a 
conciliation settlement. Further, section 9-A could have no appli¬ 
cation to a case where the change is to become effective only after 
the workmen have agreed to or opted for the same. 

References of disputes to Boards, Courts, or Tribunals may be 
made by the appropriate Government either (1) on its own initiative 
or (2) on an application made by parties to an industrial dispute. 
Where the appropriate Government is of opinion that any indus¬ 
trial dispute exists or is apprehended, it may at any lime by otder 
in writing (a) refer the dispute to a Board for promoting settlement 
thereof or; (b) refer any matter appearing to be connected with or 
relevant to ihe dispute to a Court for inquliy; or (c) refer the dis¬ 
pute or any matter appearing to be connected with, or relevant to 
the dispute, to a Labour Court or to a Tribunal as appropriate for 
adjudication. 

Where the parties to an industrial dispute apply In the pres¬ 
cribed manner whether jointly or separately for a reference of the 
dispute to a Board, Court, Labour Court, Tribunal or National 
Tribunal, the appropriate Government, if satisfied that the persons 
applying represent the majority of each party, shall make the 
reference accordingly. Where a reference of an industrial dispute 
has been made by the appropriate Government to a Board or Tribu¬ 
nal as mentioned above such Government may by order prohibit the 
continuance of any strike or lock-out, in connection with such 
dispute which may be in existence on the date of the reference 

[S. 10]. 

Voluntary Reference of Disputes to Arbitration 

Section 10-A of the Iudumial Disputes Act provides for the 
arbitration of industrial disputes. Under this section, the parties to 
a dispute may, in writing, agree to refer the matter to the decision 
of an arbitrator or arbitrators to be specified in the agreement. The 
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arbitration agreement has to he drawn up in the prescribed manner 
and copies thereof have to he forwaided to the Government, the 
abt ur Commissioner, aDd the Conciliation Officer. The Govern¬ 
ment will ,htn publish the agreement in the Gazette within one 
month of ils receipt. 


Procedure and Powers of Cor dilation Officers, Boards, 
C ourts and Tribunals 


Section 11 (I) gives very wide powers to Arbitrators, Boards 

Cou.ts, Labour Courts. Tribunals or National Tribunals by empower¬ 
ing them to follow such procedure as they may think fit, subject 
however, only to such Rules a. maybe made in this behalf by the 
appropriate Government under section 38 of the Act It is to be 
noticed that this discretionary power must be used with cause and 
must not oftend the principles of natural justice. This sub-section 
however, does not apply to a conciliation officer whose procedure’ 
and powers are indicated in sub-sections (2) aDd (4). 

Section 11 A which has recently been added, the labour courts 
and tribunals are given power to judge for themselves the justi¬ 
fication of discharge or dismissal for misconduct of an employee. 
The tribunals are also given powers to interfere with the nunish- 

ZV hT K d b ,\ an empIOyer - The P rovis °. however, emphasises 

that .he tribunal has to satisfy itself one way or the other regarding 

misconduct, the punishment and the relief to be granted to work- 

men only on the basis of the “materials on record” before it 


In the case of Ft restone Tyre and Rubber Co. of India (Pvt) Ltd 

Irn'tnA " T bt,a *»*• Supreme Court 

S 1 1 * emp, °>' er has a right to justify his action and to 

dduce evidence before the labour court or the Industrial Tribunal 

in a case where there was no domestic enquiry held or where the 
domestic enquiry is found defective. 


Duties of Conciliation Officers, Boards, Courts and Tribunals 

In the case of all disputes relating toa public utility service con- 
dilation is compulsory and where proper notice is given in such a 

case the Conciliation Officer shall hold conciliation proceedings in 

the prescribed manner. Conciliation is optional in case of othlr 
industrial establishments. Time limits have been prescribed to make 
Ccnc.hation proceedings speedy and is fourteen days in case of a 
Conciliation Offi cer and two months in case of a Board of Concili 
** 1973, I. L.L.J. p.278 
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ation, the period being counted from the date of commencement of 
conciliation proceedings or the date on which the dispute was 
referred to the Board, as the case may be. 

It is the duty of the Conciliation Officer to bring about a settle¬ 
ment of the dispute and for that purpose to investigate the dispute 
and all matters affecting the merits of such disputes without delay. 
He shoutd do all such things as he thinks fit with a view to induce 
the parties to come to a fair and amicable settlement of the dispute. 
The duty of a Conciliation Board is also similar. If a settlement of 
the dispute is arrived at in the course of conciliation proceedings, 
the Conciliation Officer, or the Board of Conciliation, as the case 

may be, must send the report thereof to the appropriate Government 
together with a Memorandum of the settlement signed by the parties 
to the dispute. If, however, no such settlement is arrived at, the 
Conciliation Officer or the Board of Conciliation must send a full 
report to the appropriate Government. This must be done as soon 
as practicable after the close of the investigation. The report must 
set forth the proceedings and steps taken by the Conciliation Officer 
or the Board for bringing about a settlement. A lull settlement o 
such facts and circumstances, must be made and the opinion of the 
Officer or Board should be given as to the reasons on account of 
which a settlement could not arrived at. In case of a Board of Con¬ 
ciliation, the report must also include its recommendaiions for the 
determination of the dispute. On the receipt of such a report the 
appropriate Government may take a reference to a Board, Labour 
Court, Tribunal or National Tribunal, in case of a report received 

from a Board [Ss 12 & 13]. 

It is the duty of the Court of Inquiry to inquire into the matters 
referred to it and report the.eon to the appropriate Government 
within six months from the commencement of its inquiry [S. 14]. 

In case an industrial dispute has been referred to a Labour 
Court Tribunal or National Tribunal for aojudication, it shall hold 
its proceedings expeditiously and submit its awards to the appro¬ 
priate Government as soon as practicable on the coLclusion o 

adjudication [S. 15]. 


Form of Report and Award 

The report of a Board or Court must be in writing and signed 

by all its members. Of course, any member may recor< * a 
dissent. The award of a Labour Court or Tribunal or National Tl^ 

bunal must be signed by its presiding officer. Such report or 



Industrial Disputes Act, 1947 


625 


shall he published v-iihin ihirty days from the date of its receipt by 

the appropriate Governnum in such manner as il thinks fit 
[Ss 16 & 17].' 

The Binding Force of Settlements and Awards 

A settlement arrhtd at by agreement between the employer and 
woikman otherwise than in the course of conciliation proceedings 
shall be binding on the parties to the agreement. An arbitration 
award which has become enforceable shall be binding on the parties 
to the agreement who referred the dispute to arbitration. A settle¬ 
ment arrived at in the course of conciliation proceedings or an 
award of a Labour Court, Tribunal or National which has become 
enforceable is binding on the following persons— 

(a) all parties to the industrial dispute; 

(b) all other parties summoned to appear in the proceedings as parties to the 
dispute, unless the Board, Labour Court, National Tribunal or Tribunal, 

as the case may be, records the opinion that they were so summoned 
without proper cause; 

(c) where a party referred to in clause (a) or clause (b) is an employer, his 
heirs, successors or assigns in respect of the establishment to which the 
dispute relates; 

(</) where a party referred to in clause (a) or clause (b) is composed of work¬ 
men, all persons who were employed in the establishment or part of the 

establishment, as the case may be, to which the dispute relates on the date 
of the dispute and all persons who subsequently become employed in that 
establishment or part [S 18J. 

A settlement arrived at in the course of a conciliation proceed¬ 
ing is binding for such period as is agreed upon by the parties. If no 
such period is agreed upon the settlement is binding for six months 
from the date on which she memorandum of settlement is signed by 
the parties to the dispute and will continue to be binding until the 
expiry of two months from the date on which a notice in writing is 
given by a party to the settlement to the other party or parties of an 
intention to terminate the settlement. In case of an award it is 
binding and shall come into operation on the expiry of 30 days from 
the date of its publication under section 17 and will remain in 
operation for a period of one year from the date on which the 
award becomes enforceable under section 17A. The appropriate 
Government can reduce the period or before the expiry of such 
period extend the period of operation or by any period not exceeding 
one year at a time as it thinks fit. However, the total period of any 
award cannot be made to exceed three years from the date on which 
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it came into operation. Where the appropriate Government, whether 
of its own motion or on the application of any part bound by the 
award, considers that there has been a material change in the cir¬ 
cumstances on which the award was based it may refer the award or 
part of it to the Labour Court, National Tribunal or Tribunal as the 
case may be for decision whether the period of operation should be 
shortened by reason of such change, and snch decision will be final 
[S. 19]. 

Prohibition of Strikes and Lock-outs 

From the definitions given above it will be noticed that the 
term “ strike ” applies to a refusal or cessation of work by employees 
whereas the term " lock-out 99 applies to an employer preventing the 
employees from working. In both the*e cases the position at law is 
more or less similar as the Act prohibits strikes and lock-outs In 
public utility service, unless a notice of such strike or lock-out has 
been given within six weeks before the strike or lock-out. At least 
fourteen days must expire from the giving of such notice and the 
strike or lock out must not take place before the expiry of the date 
of strike or lock-out as mentioned in such notice. The Act also pro¬ 
hibits strikes and lock-outs during the pendency of conciliation 
proceedings before a Conciliation Officer or Board and seven days 
after the conclusion of such proceeoings A stiike or lock out is also 
prohibited during the pendency of proceedings before a Labour 
Court, Tribunal or National Tribunal and iwo months after the 
conclusion of such proceedings as well as during any period in 
which a settlement or award is in operation in respect of any of the 
matters covered by the settlement or award [Ss 22 & 23]. 

A strike or lock out commenced or declared in contravention of 
section 22 or 23 is termed “illegul 99 . It would also be illegal where a 
reference has been made to a Board or Tribunal of an industrial 
dispute by the appropriate Government, and the strike or lock-out 
is continued in contravention of it by such Government prohibiting 
the continuance of any strike or lock-out in connection with such 
dispute, under section 10 (3). The Act also prohibits financial aid to 
illegal strikes and lock-outs [S 25]. 

Chapter VI of the Act provides for penalties for illegal strikes 
and lock-outs and the penalties are (1) in case of a workman, impri¬ 
sonment upto one month or fine upto Rs 50, or both; (2) in case of 
an employer, imprisonment extending to one month or fine upto 
Rs 1,000 or both. A person knowingly giving financial aid lo illegal 
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Stri ves and lock-outs as well as any person who instigatesor incites 
others to take part in or otherwise acts in furtherance of, an lliegal 
strike or lock-out shall be punishable with imprisonment upto six 
months or fine upto Rs 1.00J or both [Ss. 26-28], Penalties are also 
provided for breach of settlement or award, for disclosure of confi¬ 
dential information as well as for other offences [St. 20-31]. 

Protection of Persons Refusing to Take Part in Illegal Strikes or 
Luck-outs 

The Act gives protection to persons who refuse to take part or 
to continue to take parr in any illegal strike or lock-out. Such a 
person cannot by reason merely of such refusal be subject to expul¬ 
sion irem any Trade Union or society or to any fine or penalty or 

to dep.ivation of any kind or benefit which he, or his legal repre¬ 
sentatives would otherwise be entitled. Such a person cannot also 

be placed under any disability or disadvantage because of such 
conduct [S. 35]. 


Conditions of Service Daring Proceedings 

During the pendency of proceedings before a Conciliation 
Officer, Board. Labour Court. Tribunal or National Tribunal in res¬ 
pect of an industrial dispute, the emyloyer is not permitted to alter, 
to the prejudice of the workmen concerned in such dispute the con¬ 
ditions of service which were applicable to them before the com¬ 
mencement of such proceedings. The employer is also not permitted 
to discharge or punish, whether by dismissal or otherwise any 
workman concerned in such dispute, the object being to maintain 
the status quo. II the employer wishes to do any of these things he 
must obtain the express permission in writing of the authority 
before which the proceeding is pending. Where the employer con¬ 
travenes these provisions, the employee aggrieved may make a 
complaint in writing to such Tribunal and the Tribunal will adjudl 

cate upon the complain* as if it were a dispute referred to or nendine 
before it [Ss. 33 & 33 A]. y 8 


Lay-off and Retrench 


II 


ent 


The Act also provides for lay-off and retrenchment but these 
provisions do not apply to industrial establishments (1) f n which 
less than 50 workmen on an average per working day have been 
employed in the preceding calendar month or (2) which are of a 

[S aS 2°5A] CharaCtCr ° r ,D Whlch Work is Performed only Intermittently 
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A workman (other than a hadli or a casual workman) whose 
name is on the muster rolls and has completed at least one year of 
continuous service under an employer if laid-off must be paid by 
the employer for the period of lay-off, (not including weekly holi¬ 
days that may intervene) compensation equal to 50 per cent of the 
total of the basic wages and dearness allowance which would have 
been paid had he not been so laid off. 

In during any period of 12 months, a workman is so laid-off for 
more than 45 days, no smelt compensation shall be payable in respect 
of any period of lay-off after the expiry of the first 45 days, if there 
is an agreement to that effect between the workman and the employer. 
[S 25] A budli workman means a workman employed in the place of 
another workman whose name is borne on the muster rolls and has 
not completed one year of continuous service in the establishment. 

The workman is not entitled to compensation if he refuses to 

accept an alternative employment, or if he does not present himself 
for work at the appointed time at least once a day during normal 
working hours or where the laying-off is due to strike or slowing 
down of production in another part of the establishment [S. 25EJ- 
A workman in continuous service for at least one year must not be 
retrenched, until he has been given one month’s notice in writing 
mentioning the reasons for retrenchment and the period of notice 
has expired or has been paid wages in lieu of such notice. The 
workman must also be paid compensation equivalent to 15 days 
average pay for every completed year of continuous service or any 
part thereof in excess of 6 months. Notice in the prescribed manner 
must also be served on the appropriate Government or such autho¬ 
rity as may be specified by the appropriate Government by notifi¬ 
cation in the official Gazette, [S. 25F]. The Act also provides that 
the employer must ordinarily retrench the workman who was the 
last person to be employed in the category concerned [S. 25G] and 
such workman being a citizen of India must be given a preference in 
re employment if he offers himself for such re employment when in 
future the employer proposes to employ any other workman. 
[S 25H ] The 1957 amendment provides for notice and compensation 
to be paid by the employer in the case of a tran'fer by him of the 

undertaking— 

(1) to a workman who has been in continuous service for not less than one 
year in that undertaking immediately before such transfer, 

(2) if the service of the workman has been interrupted by the transfer, 

(3) if the terms and conditions of service after the transfer are less favourable. 
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(4) if the new employer is not legally liable to pay in the event of the 
retrenchment of the worker, compensation on the basis that his service has 
been interrupted by the transfer [S. 25FF.J 

Under section 25 FFA an employer intending to close down an 
undertaking shall be required to give a notice, in the prescribed 
manner, to the appropriate Government, at least 60 aays before the 
dare on which the intended closure is to become effective stating 
clearly the reasons thereof. Proviso to sub-section (1) of Section 25 
FFA provides that this section shall not apply to— 

(a) an undertaking in which — 

[i] less than fifty workmen are employed, or 

[’i] less than fifty workmen were employed on an average per 
working day in the preceding twelve months. 

(b) an undertaking set up for the construction of buildings, 

bridges, roads, canals, dams or for other construction work 
or project. 

Section 30A provides for the penalty for closure without notice, 
which shall oe with imprisonment for a term extending to aix 

months or with fine which may extend to five thousand rupees or 
with both 


Section 25FFF provides for compensation where the undertaking 
clostd djwn for any reason but where it is due to unavoidable 
circumstances, not merely financial difl5cu»ties beyond she control of 

the employer the compensation must not exceed his average pay for 
three months [S. 25FFF]. 


Recent Changes in the Act in Regard to Lay-oflT, 
Retrenchment and Ciosore 


The right of the employer in regard to lay-off. retrenchment 2 nd 
closure are now subject to restrictions In terms of the latest amend¬ 
ment to the Industrial Disputes Act. 1947. The restrictions apply to 
establishments employing three hundred or more workmen. 

No workman in such an establishment shall be laid off except 

with the previous premission of the Government unless such lay-off 

is due to shortage of power or to natural calamity. If however the 

Government does not communicate grant of permission or refusal 

within two months from the date of such application, permission 

applied shall be deemed to have been granted on the expiration of 
ihe said period of two months. 

-49— 
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In the case of referer.chment in such an establishment, no 
workman who has been in continuous service for not lt$s than one 
year shaJl be retrenched unless he has teen given three months’ 
notice or payment of wages in lieu of such notice, compensation as 
for retrenchment has been paid and a notice in the prescribed form 
has been served on the Government and permission obtained. 
However, permission shall be deemed to have been granted on the 
expiry of two months from the date of application if no communi- 
cit?on is received ftom the government within that period granting 
or refusing permission. 

An employer intending to close down such an establishment 
shaU give ninety days’ notice to Government. 

Penalty for contravention of the provisions in regard to lay-off 
and retrenchment may result in the imprisonment of the employer 
upto one month or a fine of rupees one thousand or both. 

Human Relations in Jbidfjstry 

Human relations in industry alms at the development of a good 
relationship between the manager and the worker as en individual 
and as well as workers a* a group which will foster understanding 
by each of the other’s prooleros and needs. Creation of such an 
attitude in the subordinates will be of help to the manager in 
securing (heir co-operation in a more abundant measure which in 
turn will result in increased productivity for the organisation- It 
will also help to produce a sense of satisfaction in she subordinates. 
M ntaby too the individual and the group will feel happy at the 
development of friendship with management. 

Human relations are not iomeihing with which a manager is 
totally unacquainted. W tbcu3 this approach it would be rather 
difficult for him to pull on as a manager. However, it is understood 
only m a very limited sense without appr* ciation of the implications 
of the expression. An outward gesture of warm friendliness to the 
worker by the manager and a tendency to concede his demands to 
ihe txUrt possible may iriiially create a good impression In the 
worker’* mind but that will not have a long lasting effect because 
the worker soon or later will realise the hollowness of these actions 
of ihe manager. 

In an industrial establishment, when a machine develops some 
trouble, it is the usual practice to examine it thoroughly to find out 
the root cause and rectify it. This is done for the reason that an 
unsafe machine will affect the production. However, when there • 
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some trouble with the behaviour of a worker, the management is 
tnc ined to ignore it. It is heie that human relations in industry 
eomes in and tells us that it is necessary here also to find out the 
reasons for the trouble and rectify it. Many times it is forgotten 
that a worker too is a human being and not a machine. He has hi* 
likes and dislikes and problems of his own He would also like to 
be heard and his feelings respected. When an imp.ession of impor¬ 
tance is created in him, that makes the work he does, enjoyable for 
him. He then docs that woik better and the benefit goes to h iS 
organisation in the torm of qualitative or quantitative production. 
It should not be forgotten that a worker also wii) have personal and 
family problems. Preoccupation ot hi* mind in them will affect his 
efficiency at work. Personnel counselling at the supervisor’s level 
even will make him happy. It is human psychology to feel relieved 
when there is someone to bear >our problems. By talking to the 
supervisor about hrs problems at home, the worker feels a burden 
has oeen removed from hie shoulders ana attends to his work with a 
relieved feeling and he i* his normal self at work. The effect is 
more felt if the supervisor has some solution for his problems'or at 

least a word of consoiatioa to say that things will improve soon. 

Any person will feel happy if he is told that what occured to 
him wag a good idea and he should be rewarded for it. A suggestion 
scheme for the worker of an organisation will serve this purpose. 
It is one of the good way* of fostering human relations. It may also 
be that the suggestion of the worker will improve the functioning 
of the organisation. Latent talent in the worker would also be 
rought out by a thoughtful and well-pianned suggestion scheme. 


The next area for building up good human relations is to have 
a satisfactory grievance procedure and if this does not exist to 
evolve one. Justice must not only be done but must appear to be 
done. A confidence in the worker should be created that whenever 
things go wrong on account of some one’s fault and he is affected 
the wrong doer will be brought to book. ' 

Having a promotion policy which aims at providing a reason¬ 
able chance for the worker to come up in the organisation will 
lusher good human relations. To the same effect !t will be allowing 
the worker participation in the management. 


There are other areas also which will help to develop human 
relations in industry. All these relate to making the worker happy 
,n body and spirit. However, it is necessary to strike a balance In 
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the giving of the facilities so that theie is a wholesome growth of 
human relations. 

Industrial Relations 

There has been a tremendous growth of activity in the indus¬ 
trial sphere since independence. Growth in any area brings pro¬ 
blems. Industrial giowth in any area is no exception to the rule. 
Maintenance of good industrial relations not only helps to settle 
cuputes between the two areas of conflict namely capital and labour 
but aUo assists in preventing further disputes coming into existence. 

The reasons for dissatisfaction of the worker of an organization 

i 

need rot necessarily be economic. Adequate compensation in the 
form of money can certainly reduce the cause of friction between 
an employer and an employee to a large extent, yet financial reward 
alone for the worker’s efforts will not satisfy him Conditions ot 
se?vice relating 10 hours of work, nature of wo k, rules relating to 
work, attitude of the employer towards misconduct alleged against 
employees and other similar problems faced by a worker will have 
a bearing on the development of good industrial relations. In other 
words, human relations play a major role in shaping good industrial 
relations. 

It is not possible for any employer to satisfy completely his 
worker on the monetary reward he receives for his work. This is an 
area where ihere will be constant discontent. However, by adopting 
a human approach to the worker’s problems, good industrial rela¬ 
tions can be built. It is rather very difficult to avoid completely 
disputes cropping up. It is however impossible to avoid such dis¬ 
putes taking a serious turn. Hence a well planned and implemented 
grievance procedure will assist in the building up of good industrial 
relations. 

Settlement of Industrial Disputes 

j The Industrial Dispute* Act itself provides for prevention and 
settlement of industrial disputes by setting up a machinery for this 
purpose at variou* levels. Industrial adjudication may be negotiation 

at the borne level, conciliation in the presence of a third party or 

statutory adjudication.^Industrial establishments having 100 or more 
workers should have works committee* where an equal representa¬ 
tion to the employer and employee is provided. These committees 
are meant to prevent disputes arising at the factory level itself. 

Difife rence* are tried to be settled by discussion between the two 


Industrial Disputes Act , 1947 


633 


interests and development of disputes attempted to be prevented at 
the home level at the meetings of the Works Committee, 

The next stage is the attempt at settlement io the presence of a 
conciliation officer. These officers are appointed by the appropriate 
Government charged with the duty of mediating and promoting a 
settlement of industrial disputes. The function of a conciliation 
officer is merely to make efforts to bring about a settlement and 
report the result to the Government. In case he succeeds in bringing 
about a settlement, there is an end of the matter. In the evens of 
failure, he is to report the matter to the Government and it is for 

the Government to decide whether the matter should be referred to 
a Labour Court or Tribunal. 

Due to the spirit of settlement of an industrial dispute by nego¬ 
tiation at the home level or in the presence of a third person which 
is the object behind the enactment of the Industrial Disputes Act, 
statutory adjudication comes in only when the path of persuasion 
by the conciliation machinery does not yield the desired result. At 
the level of the Labour Court or Industrial Tribunal, both the sides 
of the dispute are discussed in a manner quicker than in ordinary 
civil courts and award given. A certain amount of finality is given 
to these awards in order that they may be implemented without 
undue delay caused by appeals being filed against them as in ordinary 
civil matters. Labour Courts under the Industrial Disputes Act are 
constituted for adjudication of industrial disputes relating to 
matters specified in the Second Schedule to the Act and for perform¬ 
ing such other functions as may be assigned to them under the Act. 

The matters specified in the Second Schedule as being within the 
jurisdiction of the Labour Court are— 

(i) the propriety or legality of an order passed by an employer 
under the Standing Orders; 

(ii) the application and interpretation of the Standing Orders; 

(iii) discharge or dismissal of workmen including reinstatement 
of or grant of relief to the workman wrongly dismissed; 

(iv) withdrawal of any customar^concession or privilege; 

(v) illegality of a strike or a lock-out; and 

(vi) All those matters other than those specified in the Third 
Schedule. 

Industrial Tribunals on Ihe other hand adjudicate on matters 
specified under the Second and Third Schedules. The Third Schedule 
enumerates the following matters namely— 
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(i) wages including the mode of payment; 

(ii) compensatory and other allowances; 

(iii) hours of work and rest intervals; 

(iv) leave with wages and holidays; 

•> _ • 4t' -# " / W 

(v) bonus, profit sharing, Provident Fund and gratuity; 

(vi) shift working otherwise than in accordance with standing 
orders; 

(vii) classification by grades; 

(viii) rule* of discipline; 

(ix) rationalization; 

(x) retrenchment of workmen and closure of the establishment 
and 

(xi) any matter that may be prescribed. 

National Tribunals are constituted to adjudicate on disputes of 
national importance or when they are of such a nature that indus¬ 
trial establishments situated In more than one State are likely to be 
interested or affected by such a dispute. 

Though the atmosphere for creation of good industrial relations 
exists today, there appears to be no substantial progress in that 
direction so far. The main reason for such a state 01 affairs is the 
entry of politics in the labour field. Unrest is caused not because 
the worker is really unhappy or discontented but there are certain 
elements who want to increase such discontentment from small fric¬ 
tions to achieve personal benefits by utilising such unrest. Since the 
working community is becoming enlightened of late, it is hoped that 
exploitation by selfish elements will cease and good industrial rela¬ 
tions will bloom in the near future. 


Domestic Enquiry 

The Industrial Employment (Standing Orders) Act 1946 contains 
a list of acts and omissions which constitute misconduct. The list 
is only Illustrative and not exhaustive. In the general sense, any con¬ 
duct which is inconsistent with the trust and faith expected of any 

employee will be misconduct. When an employee is alleged to have 
committed such an act of misconduct, he throws himself open for 
disciplinary action. Such an action commences with the Issue of a 
charge sheet. The charges levelled should be specific. An explana¬ 
tion for the charges should be called for from the employee. If this 
is found to be unsatisfactory, then the employer should hold an 

enquiry. 
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worker of his choice or by a representative from the Union 
to which he belongs. 

(ix) Requests for adjournment of the enquiry on reasonable 
grounds from either side should be allowed. The adjourned 
date, place and time should then be recorded by the Enquiry 
Officer and signatures of the parties [obtained thereunder. 

After conclusion of the proceedings, the Enquiry Officer has to 
study the materials placed before him and come to a conclusion as 
to whether the accused is guilty or not of the alleged misconduct. 
This conclusion is called the Finding. Based on the Finding and 
taking into account the previous history of the accused worker, the 
punishment to be awarded to him is decided by the management. 


QUESTIONS 


1. Describe briefly the existing machinery for the prevention and settlement 
of industrial disputes. 

2 Write the provisions of the Industrial Disputes Act relating to the 
following: 

(a) Commencement of the award. 

(b) Persons on whom settlements and awards are binding. 

(c) Period of operation of settlements and awards. 

3. State whether compensation is payable to workmen in case of transfer and 
closing down of undertakings. Write the provisions, in this connection, according 
to the Industrial Disputes Act. 

4 (a) When is a strike or lock-out illegal under the Industrial Disputes Act? 

(b) As a result of faction between rival trade unions there was a stoppage 
of work for 12 days in a factory, and not a single worker out of a tota 
strength of 2,200 men attended. The employer contended that thJ 
cessation of work was a ‘concerted refusal’ to work without notice anl 
amoun ed to an illegal strike. Decide. 

5. Define “industry” under the Industrial Disputes Act and discuss the man 

attributes of an industry giving illustrations. I 

6. Discuss fully tbe powers and obligations of the appropriate government in 
referring an industrial dispute for adjudication under the Industrial Disputes A;t. 

7 What is “lay-off”? Discuss the rights and obligations of a workman <nd 
an employer during a period of lay off? 

8 What is an “Industrial dispute” under the Industrial Disputes Act? Cai an 
individual dispute be an industrial dispute? 

9 P, employed in the technical post of a pilot in an airline and gettug a 
monthly remuneration of Rs 3,500/- ; claims that he is a ‘workman’ unde tne 
Industrial Disputes Act. Is the claim justified? 
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10. An Industrial dispute has arisen between an employer and his workmen 
numbering 90 in respect of matter specified in the Third Schedule of the Industrial 

Ca'.'d? d SPU ' e " referre ° t0 ' he UbOUr C ° Urt f0F a ^^ica,io„ ,s the 

11. A settlement is arrived at in the course of conciliation proceedings bet 
ween an employer and some of his wo,kmen represented by a union AU regarding 
wage scale The settlement ,s to be in operation for one year. Before the expiry of 
one year, workmen belonging to a rival union RU raise an industrial dispute 

regarding wages scale contending that they were not parties to the settlement and 

the settlement was not binding on them Examine the validity of this contention. 

12. The services of a workman who has put in 10 years of continuous services 
are terminated on the ground that they are surplus to the requirement of the 
employer What amouut it any, is the workman entitled to? 

13 During the pendency of proceedings before a Labour Court an emolover 
^flowed? 86 3 Pr0teC ' eCl W ° rkn,an - AdV ‘ Ce ' he emp ' 0yer ° n the P roc «lure to 

^ 14 Fully explain the definition of “workman” under the Industrial Disputes 

an industrTaM*° ^ ‘ ha ' 30 indiVidual di ’P u “ -nnot be 

16 Section 10 of the Act confers a power rather than imposes a duty on the 
appropriate Government in the matter of references of disputes. Discuss. 

17 Describe fully the provisions relating to voluntary reference of disputes 

under ihe Industrial Disputes Act? disputes 

18. Describe the extent of the liability, of an employer for compensation on 
account of closure under the Industrial Disputes Act? 

19. Analyse in detail the defin.tion of “industry" under the Industrial 

Disputes Act giving illustrations austnai 

r ^ _ Unlv i ersi,y of D is engaged in imparting education to a large number 
of students. For this purpose it employs professors and other teaching staff- it also 
employs other manual workmen such as sweepers, office boys, drivers etc Th, 

University is provided with capital from various sources for its expenses Is the 
University an industry? H ' 1 inc 

a . 21 ■ ,S a " aWSr r ? Exp,ain tbe P rov 'sions relating to the commencement 

and period of operation of an award under the Industrial Disputes Act 

22. Explain fully the concept of “retrenchment". What is the procedure to 
be followed by an employer while retrenching a workman? 

23. Discuss the restraints imposed by the Industrial Disputes Act upon the 

power of an employer to terminate the services of a workman during the pendenev 
of proceedings before a Labour Court? penaency 

24. What do you understand by “domestic enquiry”? What precautions would 

you take in conducting it? would 

Indu 2 S 5 try" What ^ ^ UDderStaDd by the “““P* of “Human Relations in 
26. Write a short note on “Industrial Relations”. 
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BOMBAY INDUSTRIAL 
RELATIONS ACT, 1946 




According to the objects and reasons of the Bombay Indus¬ 
trial Disputes Act, 1938, the Ail Indta Trade Disputes Act of 1929 
which provided for the appointment of courts of enquiry and boards 
of conciliation had failed in certain particulars. The procedure, H 
was argued in connection with the appointment of these bodies was 
found to be so cumbrous and inconclusive in character that the Act 
had been rarely used in India during the nine years it had been on 

the Statute books. They pointed out that the Government of Bombay 

In 1934 passed the Bombay Trade Disputes Conciliation Act pro¬ 
viding for the appointment of a labour officer whose chief duties 
were to secure redress of the grievances of the work people employed 
In the textile industry in Bombay city and for the appointment of 
the Commissioner of Labour as the Chief Conciliator to bring the 
two parties to the trade dispute in this industry together, with a 
view to their reaching an amicable settlement of the dispute. It was 
thus thought possible to extend the provisions of the Act so as to 
cover the textile Industry in other centres or to cover other trades 
and industries in different centres but there was nothing in that Act 

making it obligatory to parties to a trade dispute to endeavour to 

obtain a settlement of it by conciliation before resorting to a strike 
for lock-out. Thus the object of the Bombay Act of 1938, according 
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to the Government of Bombay, was to ensure that this was don, „ 
was pomfed out that most countries of ,hl J L 1 d ° ne * U 

dispute^between rife employer Tn^the* T™ 

izzizrzio rt' r ich 

not onty to the employer* and to the employee hut ale , 
the community at larAr.^ _ a • ^ c * ^iso to 

legislation „„ Ihis subject varies '"^' b J y T^ZTalr" s'c ' “^'h 
raDgei from simple conciliation either k« * ’ sco P e a °d 

through prominent conciliators appointed by"he'^ arrangement or 
sory acceptance by both parties’Z dictionsW ^SIT 
industrial arbitration tribunals or by industrial courts Y 

amicable manner and there were provisions to prevent vSm^t 

awao amended from time to time and was eventually repeated 
ret Z y thC B ° mbay lDduStriaI Re,at,OD « Act of 1946 wh ch 

received the assent of the Governor General in April 19 47 . 

The Bombay industrial Relations Act of 1946 i. a very commehen 

s.ve piece of legislation. Various Provinces in India have adonted 

laws regarding trade disputes to supplement the Central Act nam I 

t e Industrial Disputes Act of ,947 with which wehavtjustdeat 

at some length. The Act passed i„ the Bombay Stale, however is the 

most comprehen.ive. Thi* Act makes it possible for Industrie 1 

putes to be disposed of more speediiy and efficiently. It also sive/a 
great impetus to labour to organise itself. 8 v * * 

The principal object of the Act Is to encourage collective bar 
gaining and to maintain industrial peace by resortfng to the machi* 

nery set up under the Act. to prevent Illegal strikes and lock-outs 

nd to provide lay-off and retrenchment compensation. 

The Act applies to the whole of the State of Maharashr™ Q „,< 

m > e SU t Ch f l M U h triCS 38 316 DOtified from time to time - »>y the Govern¬ 
ment of Maharashtra in exercise of the powers conferred on It hv 

paragraph (ti) of clause (19) of seetion 3 and sub section (4) of Sal 

WooL°„ V h ' A , C '*. 1 ‘ te C<,,, °” T ' ,,ile Si"< Textile Industry* 

WooIIcd Textile Industry, Hosier, Industry, Textile Protesting 
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Industry, Industry engaged in the generation and supply of electrical 
energy. Industry engaged in the conduct and maintenance of public 
passerger transport services by omnibus or tram and supply of 
electric energy, Sugar Industry, Banking Industry, etc. 

Definitions 

“ Employee** means any person employed to do any skilled or 
unskilled work for hire or reward in any industry, and includes 

(a) a person employed by a contractor to do any for him in the execution of 
a contract with an employer within the meaning of sub-clause (e) of 

clause (14); 

(b) a person who has been dismissed, discharged or retrenched, or whose 
services have been terminated from employment on account of any dispute 
relating to change in respect of which a notice is given or an application 
made under section 42 whether before or after his dismissal, discharge 
retrenchment or, as the case may by termination of employment. 


but does not include— 

(i) a person employed primarily in a managerial, administrative, supervisory 
or technical capacity drawing basic pay (excluding allowances) exceeding 
five hundred and fifty rupees per month. 

(ii) any other person or class of persons employed in the same capacity as 
those specified in clause (i) above, irrespective of the amount of the pay 
drawn by such persons which the State Government may, by notification 
in the official Gazette, specified in this behalf [S. 3 (13; J. 


“ Employer 99 includes’’— 

(a) an association or a group of employers; 

(b) any agent of an employer; 

(c) where an industry is conducted or carried on by a department of the 
State Government, the authority pi escribed in that behalf and where no 
such authority has been prescribed, the head of the department; 

(d) where an industry is conducted or carried on by or on behalf of a local 
authority, the chief executive officer of the authority; 

(e) where the owner of any undertaking in the course of or for the purpose of 

conducting the undertaking contracts with any person for the execution y 
or under the contractor of the whole or any part of any work wh,c IS 
ordinarily part of the undertaking, the owner of the undertaking [S 3 ( )J- 


“Industrial Dispute ” means any dispute or difference between an 
employer and an employee or between employers and employees an 
which is connected with any industrial matter [S. 3 (17)]. 


"Industrial matter” means any matter relating to employment, 
work, wages, hours of work-privileges, rights or duties of employers 
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or employees, or the mode, terms and conditions of employment 
and includes— # 

(a) all matters pertaining to the relationship between employers and emplo- 
yees, or to the dismissal or non-employment, of any person; 

(b) all matters pertaining to the demarcation of functions of any employees or 

classes of employees; F 7 

(C) all matters pertaining, to any right or claim under or in respect of or 

concerning a registered agreement or a submission, settlement or award 
made under this Act; 

(d) all questions of what is fair and right in relation to any industrial matter 

having regard to the interest of the person immediately concerned and of 
the community as a whole (S. 3 (18) J. 

Industry* 9 means — 

<a) any business, trade, manufacture or undertaking or calling of employers- 

(b) any calling service, employment, handicraft or indu trial occupation of 
avocation o* employees; ” 

and includes— 

(i) agriculture and agricultural operations; 

(ii) ary branch of an industry or group of industries which the State Govern- 

" en , 1 , may ' b> Dol, ' Kat,on ln ,he official Gazette, declare to be an tndustry 
for the purposes of this Act [S 3 (19) J y 

Registration of l nioos 

it , Chaptcf 1,1 ° f ,be Act deaIs with Registration of Unions 
Under Section 12 the Registrar of Unions is required to maintain a 

Register of Unions ard a list of “Aoproved Unions”. Unions are 
, d ‘ V ‘ d l d ?'°. care POries v/r. (1) “Representative” Unions, 

(2) Quaffed Unions and (3) “Primary” Unions. 

Accoromg to Sec. 13 (1) any union havi D g a membership of 

more than 2o per cent of the total cumber of employees employed In 

any mdustiy in any local area, duiicg the whole of tbe period of 

three calendar months immediately preceding the calendar month 

in which It soa F p-ies, may app.y m the prescribed form to the 

Registrar for registration as a “Representative” Union for such 
industry in such local area. 


Section 13 12) provides that if in any local area no Representative 
Union has been registered in respect of an industry, a unienfcavinea 
membership of not less than 5 per cent of the total number of em 
plcyees employed in such industry during the whole of the period of 
three calendar months immediately preceding the month in wh'ch It 
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so applied, may apply in the prescribed form to the Registrar for regis¬ 
tration as a “Qualified” Union lor such industry in such iocal area. 

Under sub-scction (3) of S 13, where there is neither a Repre¬ 
sentative Union nor a Qualified Union, a union having a member¬ 
ship of not less than 15 per cent of the total number of employees 
employed in any undertaking in such industry and complying with 
the conditions specified in S.23, may apply in the prescribed form 
to the Registrar for registration as a “Primary” Union for such 
industry in such local area. 

According to S.14, on receipt of an application for registration, 
on payment of prescribed lees, on satisfying the conditions requisite 
for registration specified in S.23 and the union is not otherwise dis¬ 
qualified for registration, the Registrar may enter the names of the 
Union in the appropriate register and issue a certificate of registra¬ 
tion, subject to the following provisions— 

(1) There shall not oe more than one registered union in the 
same industry. 

(2) The Registrar shall register a union fulfilling the conditions 
necessary for registration as a Representative Union in 
preference to one not fulfilling the said conditions and 
tailing such a union fulfilling the conditions necessary for 
registration as a Qualified Union in preference to one not 
fulfilling such conditions. 

(3) Where two or more unions fulfil the conditions necessary 
for registration, the union having the largest membership 
of employees employed in the industry shall be registered. 

(4) The Registrar shall not register any union if the application 
is cot made bona fide in the interest of the employees but is 
made in the interest of the employers to the prejudice of 
the interest of the employees. 

(5) The Registrar shall not register any union, if within six 
months immediately preceding the date of the application 
tor registration the union has instigrted, aided or assisted 
the commencement or continuation of a strike or stoppage 
which has been held or declared to be illegal. 

(6) The Registrar shall not register any union, if the rales of 
the union contain any provision debarring any employee in 
the industry concerned from being a member of such union 
on the ground that he is or is not an employee in any parti¬ 
cular undertaking in the said industry. 
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Cancellation of Registration 

Of the Zlonjfn incur i'anv*’' 7 !b '*- e * ist ' ar fo canceI registration 

which are as follows— * * * dl ' qua,lficatlODS stated S.15. 

registration of suchunLm™^ ^ rndustr,al Court for cancellation of the 

(b> sL'sfied 8 - 1 " 8 Sh ° W C3USe n ° tiCe a, ’ d ho,di "S inquiry, the Registrar is 

( ) that it was registered under mistake, misrepresentation or fraud- or 

Z'SZ h3S f ° r 3 P-iod of three 

registration; or the m,D,mUm rcc > uired und er S 13 for its 

(iii) that the registered union beini? a Pr.’mo^r tt • . 

railed ,o obser.e of He condi,,«„ s spe cL to” 2 “oj 

iiTeU; orTSe; 0 °" " **• —•«* Mr I. ,b« 

‘"'ioo oUTiS'j:::^'"'-„ r 

(« if <tt re««,e.,i„„ „„d„ ,* T „de Unio.r Ac, 

Approved Unions 

c " ?Pp!!catIon made in tf ic prescribed form UD^er S ’’l th 

provide b ''" 8 °'’” rV ' d b » ,h ' “I®”-. 

(0 its membership subscription shall be not less than fifty p a ; se per month . 
mo e „tbs" ,,Ve C ° mmi,,ee Sha " meCt 31 imerVa,S of -ore than three’ 

(Hi) purpose; Ut '° B * P3SSed Sha " be rCCOrded a *»«■«*• book kept for the 
(iv) accounts shal! be annually audited by an auditor appointed by Govern- 

(V> be iS ™ reached by 

shall not be referred by it in any dispute-° “ ,trat '° n ^ ' ha ‘ arbltrati °n 

tvi) £ Ks-Jir-- 1 

bars vote by ballot in favour of such strike- J y ot its mem- 

(vii) no stoppage which is illegal shall be sanctioned by if 
<V1,,) 00 ‘ go S,ow ’ sbal < b c sanctioned, resorted to or supported by i,. 
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Provided further that the Registrar shall not enter a union in 
the approved list, if he is satisfied that it is not being conducted 
bona fide in the interest of its members but to their prejudice. 

Standing Orders 

With a view to minimise the ground of conflict between the 
employers and workmen, the employers are required by law to 
frame standing orders and get them approved by appropriate author¬ 
ities so that both the side abide by the standing orders and peaceful 
conditions prevail so far as the area covered by those orders is 
concerned. The standing orders *re a short of contracts between 
the parties and are amenable to modifications and alterations. 

Under S. 35 every employer shall, within six weeks from the 
date of the application of this Act to an industry or within six 
months of starting of the undertaking as the case may be, submil for 
approval to the Commissioner of Labour in the prescribed manner 
draft standing orders regulating relations between him and his 
employees with regard to the industrial matteis mentioned in sche¬ 
dule I. The Commissioner of Labour shall, after consulting 
representatives of employees, employers and such other interests 
concerned In the industry and making necessary inquiry, settle the 
said standing orders. A copy of the settled standing orders shall be 
forwarded to the Registrar who shall within 15 days record them in 
the register. Standing orders so settled shall come into operation 
from the date of their record in the register. UnMl standing ordess 
come into force, model sianding orders shall apply to such 
undertaking. 

Changes 

The employer as also the employee is required to give notice of 
every change intended by him Under S. 3 (8) a “change” is dtfined 
as “alteration in industrial matter” and the term “industrial 
maner” is defined in S. 3 (18) Either there is a settlement between 
the parties on the proposed change or a dispute comes into exis¬ 
tence, and in the latter case, conciliation or arbitration proceedings 
commence, unless the State Government intervenes earlier and 
refers the dispute for arbitration under Ss. 72 and 73 Every illegal 
change is punishable under the Act. 

Changes in wages, withdrawal of dearness allowance, discon- 
tinuing the night shift, change in timings and reducing the strength 
of permanent posts are some of the instances of “changes’, within 
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the meaning of S. 42 of the Act. Law requires that if any change in 
the status quo is desired the procedure prescribed should be followed. 

An agreement of change arrived at between the parties ha* to 
be registered under S. 44 (1). If it is not registered, it is open to the 
Labour Court to consider whether there exists any ground to main¬ 
tain it. But when an agreement was sent to the Registrar for regis¬ 
tration, but through oversight the agreement was not registered it 
would not be equitable to hold that the change brought about’by 

the company in pursuance of the agreement and in anticipation of 
registration wag invalid. 

Section 46 deals with illegal changes, e.g. changes in standing 
orders without following the prescribed procedure, changes in the 
terms of registered agreements, settlements, awards, etc. Non-com¬ 
pliance with the terms of all these amounts to an illegal change. 
Where an awaro requires payment of additional dearness allowance" 
by a certain date, paying it in instalments amounts to modification 
of the award «nd therefoie, an illegal change. 

The Act also provides for the establishment of a Labour Court 
as Wdil as Industrial Courts. The Act was amended in 1958 with a 
view to setiirng up of Wage Boards. The Act also makes provision 

for the formation oi Joint Committees and prohibits certain types 
of strikes and lock-outs as being illegal. 

Illegal Strikes asd Lock-outs 

Section 97 of the Ac' indicates what would constitute an illegal 
strike. Section strikes are absolutely prohibited, e.g. those relating 
to any matter stated in Schedule III. Al] strikes are not p*r se illegal. 
Under S. 97 (1) (c) a strike is illegal if it is commenced or continued 
for the only reason that the employer has not carried out the 
provision of any standing order or has made an illegal change. The 
test is not whether there was a legal or illegal change. 

Sections 91 and 98 do not prohibit strikes and lock-outs gene¬ 
rally, but prohibit them during the pendency of conciliation procee¬ 
ding* or reference o.- during the period au award or settlement is In 
operation and covers matters in relation to which a strike or lock¬ 
out is resorted to. But a strike or lock-out in relation to matters 
outside the purview of the award or settlement would not be illegal. 

Industrial Legislation in other States 

As has been mentioned above, some of the States have passed 
their own law with regard to trade disputes to supplement the 

-41— 
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Central Act. The Bombay legislation is the most exhaustive and 
comprehensive. Some of the other States have also adopted similar 
legislation, e.g , The Industrial Disputes (Madras Amendment) Act, 
1949, was passed in June 1949. The Central Provinces and Berar 
Industrial Disputes Settlement AcC, 1947, was passed in May 1947and 
provides for a permanent conciliation machinery, made up of 
Conciliators, a Chief Conciliator for the State, Special Concilators, 
Provincial and District Industrial Courts, etc. In the United Pro¬ 
vinces, the United Province Industrial Disputes Act, 1947, makes pro¬ 
visions for prevention of strikes and lock-outs as well as for the 
settlement of industrial disputes. 


QUESTIONS 

/ 

1. Define employee under the Bombay Industrial Relations Act and show 
in what respects he differs from "workman” under the Industrial Disputes Act? 

2 Describe fully the different types of registered unions under the Bombay 

Industrial Relations Act. Can two types of registered unions exist in the same 
industry in a local area? 

3. Discuss the provisions under the Bombay Industrial Relations Act relating 
to notice of change to be given by an employer and by an employee. 

4. What is submission under the Bombay Industrial Relations Act? Under 
what circumstances, if at all, can a submission be revoked? 

5. What is a change’ under the Bombay Industrial Relations Act? Describe 
the obligations of an employer before effecting a change? 

6 Can the parties themselves refer an industrial dispute for arbitration to the 
Industrial Court? If so, when? 

7. What is a Representative Union? Distinguish it from other types of unions 
under the Bombay Relations Act? 

8. Describe the provisions under the Bombay Industrial Relations Act 
relating to appearance for employees? 


Chapter 32 


THE INDUSTRIAL EMPLOYMENT 

(STANDING ORDERS) 

ACT, 1946 


Beforb 1946, THE conditions of employment were chaotic. In 
many industrial establishments, the terms of employment were not 
always uniform and, sometimes, were not reduced to wfiting, which 
led to considerable confusion which ultimately resulted in industrial 
disputes. The bargaining power of labour was weak due to age-old 
poverty, mass illiteracy, and ignorance. The unions were in a state 
of arrested growth due to many factors like social, economic and 
political. In order to remedy the situation the legislature passed 
the Act on 23rd April, 1946 and it came into force on 1st April, 
1947. The Act seeks to bring about uniformity in terms and condi- 
lions of employment in industrial establishment* and thereby to 
minimize industrial conflict. 


Applicability of the Act 

The Act makes it compulsory for employers engaging one hun¬ 
dred or more workmen to define with sufficient precision rhe condi¬ 
tion* of employment and to make those conditions known to the* 
workmen. The appropriate Government is empowered to extend 
the provisions of the Act, to any industrial establishment employ- 
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ing less than 100 workmen after giving two months’ notice. The 
sub section (4) of Section 1 provides that the Act shall not apply 
to any industry to which the previsions of chapter VII of the 
Bombay Industrial Relations Act of 1946 apply, or to any industrial 
establishment to which the provisions of the Madhya Pradesh 
Industrial Employment (Standing Ordert) Act of 1961 apply; but 
notwithstanding ihe operation of the Madhya Pradesh Act, the pro¬ 
visions cf this Act shall apply to all industrial establishments 
under the control of the Central Government. 


Procedure for Certification of Standing Orders 

Withir six months frem the date on which Act becomes appli¬ 
cable to an establishment, the employer has to present five copies 
of the oraft Standing Orders to the certifying officer for certifica¬ 
tion. ifce draft sbomo cover the matters enumerated in the sche¬ 
dule and should conform, so far as is practicable, to the model 
standing orders prescribed by the government. 


The schedule to the Act provides for the 
which arc to be provided in standing orders. 


following matters 


f 

1. Classification of workmen, e.g. % whether permanent, 
probationers or badlis 


temporary, apprentices, 


2 . 

3. 

4. 

5. 

6 . 
7 

8 . 


Manner ot intimating to workmen Periods, and hours of work, holidays, 
pjy day and w'age-rates. 

Shift working. 

Attendance and la»e-coming. 

Conditions of procedure in applying for, and the authority which may grant, 
leave and holidays. 

Requirements to enter premises by certain gates, and liability to search. 

Closing and icopening of section cf the industrial establishments and 

temporary stopping o; work and the rights and liabilities of the employer 
and workmen arising (herefrom. 

Termination of employment, and the notice thereof to begivrn by employer 

and workmen. 


9. Suspension or dismissal for misconduct, and acts or omissions which cons¬ 
titute misconduct. The rule 14(3; provides that the following acts and 
omissions shall be treated as misconduct. 

(a) Wilful insubordination or disobedience, whether alone or in combination 
w.th others, to any lawful end reasonable order of a superior. 

(b) theft, fraud or dishonesty in connection with the employer’s business or 
property; 

(c) wilful damage to or loss of employers; goods or property; 

(d) taking or giving bribes or any illegal gratification; 
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(e' habitual absence without !e. ve or absence without leave for more than 
10 days; 

(0 habitual late attendance; 

(g) habitual bre.ch of any law applicable to the establishment; 

(h) riotous or disorderly behaviour during working hours at the establishment 
or any act subversive of discipline; 

(i) habitual negligence or neglect of work; 

(j) frequent repetition of any act or omission for which a fine may be 
imposed to a maximum of 2 per cent of the wages in a month; 

(k) Striking work or inciting others to strike work in contravention of the 
provisions of any law, or rule having the force of law. 

10. Means of redress for workmen against unfair treatment or wrongful exac¬ 
tions by the employer or his agents or servants. 

11. Any other matter which may te prescribed. 

The draft standing orders shall be accompanied by a statement 
giving prescribed particulars regarding the workmen employed and 
their unions. Even where the draft standing orders provides for 
matters set out in the ycheduie and is otherwise in confirmity with 
the provisions of the Act, the certifying officer or the Appellate 
Authoritv as the case may be is entitled to adjudicate upon the 
fairness or reasonableness of the provisions made in the draft. 

The certifying officer shall take a decision on the draft standing 
orders submitted by the employer after calling for objections, if 
any, ol the workers or their union and after giving a hearing to 
both parties. He shall then pass a written orders on the matter. 
The certifying officer shall thereupon certify the Standing Orders 
with or without modifications, and forward authenticated copies 
thereof to the employer and to the trade union or other prescribed 
representatives of the workmen. An aggreived party may appeal to 
the Appellate Authority within 30 days from the date on which 
copies of the Standing Orders are sent by certifying officer. The 
order ol the Appellate authority shall be final. 

The Standing Orders shall come into operation on she expiry of 
30 days from the date on which authenticated copies thereof are 
sent by the certifying officer, and when an appeal has been fiied, on 
the expi: y of seven days, from the date on which copies of tho 
order of the appellate authority are sent by him 

Period of Operation of Standing Orders 

Except on agreement between the employer and the workmen, the 
certified Standing Orders shall not be liable to modication until the 
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expiry of six months from the date on which the Standing Orders 
or the last modification thereof came into operation. Any modifica¬ 
tion of the Standing Orders, whether at the instance of the 
employer or the workmen, will have to pass through the same pro¬ 
cedure as in the case of the first certification. 


There Is no express provision in the Act restricting the right to 
apply for modification or the power of the authorities to allow 
modification except that six months must have elapsed since the 
certification of the last modification. Therefore it cannot be con- 
ter.ded that a change in circumstances is a condition precedent to 
the maintainability, of an application without proof of such a 
change amounts to a review, by the same authority of its earlier 

order or certification. 


Interpretation of Standing Orders 

In the event of a dispute regarding the interpretation of the 
Standing Orders, the employer or the workmen may refer the ques¬ 
tion to any one of the Labour Courts authorised by the State 
Government to decide such questions, and such decision shall be 
fixed and binding on the parties. 




Chapter 33 




APPRENTICE ACT, 1961 


This is a Central Act. The provisions of the Act shall no! 
apply to; (/) any area or to any industry in any area unless the 
central government by notification in the official gazette specifies 
that area or industry as an area or industry to which the said provi* 
sions shall apply with effect from such date as may be mentioned 
in the notification; ( ti ) any graduate or diploma appremice under- 
going training in accordance with any scheme framed by or with 
the approval of the government; and (lit) any special apprenticeship 
scheme for imparting training to apprentices in non-dcsignated 
trades. Designated trade means a trade which the central govern¬ 
ment after consultation with the central apprenticeship council may 
by notification in the cfficicial gazette specify as a designated trade 
for the purposes of this Ace. 

An apprentice is defined to mean a person who is undergoing 
apprenticeship training in a designated trade in pursuance of a 
contract of apprenticeship. He has to be not jess than fourteen 
years of age and satisfy such standards of education and physical 
fitness as may be prescribed. The contract of apprenticeship has 
to be in consonance with the provisions of this Act and is to be 
registered with the apprenticeship adviser. An apprentice under¬ 
going t raining shall have the following obligations fulfiled namely: 
(i) to learn this trade conscientiously and diligently and endeavour 
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to qualify himself as a skilled craftsman before the expiring of the 
period of training; (//) to attend to practical and instructional 
classes regularly; (iti) to carry out the lawful orders of his employer 
and superiors in the establishment and (/v) to carry out his obli¬ 
gations ucd:r the contract of apprenticeship. He shall be paid 
durirg the period of training such stipend at a rate not less than 
the prescribed minimum rate as may be specified in the contract of 
apprenficeshiD and ihe stipend so specified shall be paid at such 
intervals and subject to such conditions as may be prescribed. 
Further an apprentice shah not receive any other payment from his 
employer nor shall be paid on the basis of piece v*ork or required 
to fake part in any output bonus or other incentive bonus scheme. 
Provisions relating to health, safety and welfare as contained in the 
Factories Act are made applicable to him and he is made entitled 
to such leave as may be prescribed in this connection and to such 
leave as may be prescribed in this connection and to such holidays 
as are observed in the establishment in which he ig undergoing 
training. In respect of personal injury caused to him by accident 
arising out of and in the course of training as an apprentice the 
employer shall be liable to pay him compensation which shall be 
determined and paid so far as may be in accordance with the pro¬ 
visions of the Workmen’s Compensation Act subject to such modi¬ 
fications as are specified in the schedule to this Act. Except as 
provided expressly in the Act, an apprentice undergoing training in 
a designated trade in an establishment shall be a trainee and not a 
worker ar.d the provisions of any law with lespect to labour shall 
not apply to him or in relation to him. 

An employer under the Act has an obligation to provide the 
apprentice training in his trade in accordance with the provisions 
of the Act either by himself if he is qualified in the trade or through 
a qualified person. He shall also carry out his other obligations 
under the contract of apprenticeship. Different periods of training 
are fixed for apprentices who have undergone institutional training 
in a school o r other institutions recognised by the National Council 
and parsed the prescribed tests and other apprenticeship. The num¬ 
ber cf apprentices for a designated tr^de in proportion to the 
number of workers is decided by the Na.tonal Council which is only 
the minimum. Apprentices completing the training shall have to 
appear for a test on passing which they shall be awarded a certifi¬ 
cate by the National Council which conducts such a test. It shall 
not be obligatory on the part of the employer to offer employment 
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to any apprentice who hat completed the period of hit apprentice¬ 
ship training In hit establishment and there it no obligation on the 
part of tho apprentice to accept an employment under the employer. 

In addition to the government, the Act hat set up the following 
authorities: (I) The National Council; (ii) The Central Apprentice¬ 
ship Council; (iii) The Central Apprenticeship Adviser; (iv) The 
State Apprenticeship Council; and (v) The State Apprenticeship 
Adviser. The functions of these authorities shall be as may be 
designated to them by the government and in the case of the state 
council they shall also perform such functions as may be designated 
to them by the Central Council. 



* 
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Chapter 34 


TRADE UNIONS ACT, 1926 


Origin of Trade Unions 

The early conflicts between capita] and labour in Europe 
and in America resulted in labour organising itself Into associa¬ 
tions and unions for eelf protection and self-help. Separate unions 
were formed for different industries and although their earlier 
years were full of bitter struggles with the employer as well as 
with the obstacles placed against them by the law, today they aro 
recognised by )&w and occupy a dignified place in the industrial 
world, full of power and influence. 

Advantages & Disadvantages of Trade Unions 

The following are briefly the advantages of the unions— 

(1) Trade Unions help to keep wages at a uniform level accord¬ 
ing to the actual economic value. 

(2) Trade Unions enforce a spirit of self-reliance and self-res¬ 
pect among workmen thus contributing the»r share to the 
building up of national character. 

(3) Being members of an organised body, workmen are able to 
negotiate with their employers and place their grievances 
with a certain status and dignity. 
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(4) Being organised bodies. Trade Unions can get the best 
professional assistance and are thus able to meet emplo¬ 
yers on an equal footing. 

(5) In advanced countries Trade Unions have laid down a 
standard of efficiency and experience as a condition prece¬ 
dent to full membership and thus given the employer better 
workmen. 

(6) Trade Unions in advance countries have raised the standard 
of living araeng workmen. 

(7) The growing power and influence of Trade Unions has 
brought into existence conciliation and arbitration boards 
composed of representatives of both capita! and labour. 
This he* resulted in a better understanding of each other’s 
problems. 

This advantages arise mainly through the misuse of the power of 
combination which these Trade Unions possess, sometimes a strike 
In one basic industry, e.g , coal or electricity, paralysing production 
in all other industries which depend on the supply of the 
striking industry for fuel, power, raw material etc. Trade Unions 
also indirectly force the employer to engage a large number of 
workmen than is necessary by Trade Union rules which prevent a 
superior workman from undertaking a particular job without the 
help of a certain number of junior assistants. On the whole, how¬ 
ever, Trade Unions are doing good work in bringing about a better 
understanding between capita! and labour. 

The Trade Unions Act , 1926 was passed to provide for the regis¬ 
tration of Trade Unions and in certain respects to define the law 
relating to registered Trade Unions. 

Definition 

A “trade unton ” is defined by the Act as meaning, any combina¬ 
tion, whether temporary or permanent, formed, primarily for the 
purpose of regulating the relations between workmen and employers 
or between workmen and workmen, or between employers and 
employeis, or for imposing restrictive conditions on the conduct of 

any trade or business, and includes any federation of two or more 
trade unions [S. 2(b) ]. 


Trade dispute means any dispute between employers and 
workmen, or between workmen and workmen, or between employ- 
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crs and employers, which is connected with the employment op 
non-employment, or the terms of employment or the conditions of 
labour, of any person, and “workmen" means all persons employed 
in trade or industry whether or not in the employment of the emp¬ 
loyer with whom the trade dispute arises. [S. 2(g)]. 

Registration 

Any s ven or more members of a trade union may subscribe 
their names to the rules of the trade union and otherwise complying 
with the previsions of the above Act apply for registration under 
the Act to the Registrar of Trade Unions appointed by the appro¬ 
priate Government for the State [Ss. 3 & 4]. The application must 
be accompanied by a copy of the rules of the trade union and a 
statement of the following particulars namely— 

(1) the names occupations and addresses of the members making the appli¬ 
cation; 


(2) the name of the Trade Union and the address of its head office; and 

(3) the titles, names, ages, addresses and occupations of the officers of the 
Trade Union [S 5]. 

A Trade Union will not be entitled to registration unless its executive is cons¬ 
tituted according to the provisions of the Act and the rules of the union provided 
for the following matters— 

(1) the name of the Trade Union; 

(2) the whole of the objects for which the Trade Union has been established; 

(3) the whole of the purposes for which the general funds of the Trade Union 
shall be applicable, all of which purposes shall be purposes to which such funds are 
carefully applicable under this Act; 

(4) the maintenance of a list of the members of the Trade Union and adequate 
facilities for the inspection thereof by the office-bearers and members of the Trade 
Union; 

(5) the admission of ordinary members who shall be persons actually engaged 
or employed in any industry with which the Trade Union is connected, and also 
the admission of the number of honorary or temporary members as office-bearers 
required under section 22 to form the executive of the Trade Union; 

(6) the payment of a subscription by members of the Trade Union which 
shall be not less than twenty-five naya paise per month per member; 

(7) the conditions under which any member shall be entitled to any benefit 
assured by the rules and under which any fine or forfeiture may be imposed on the 
members; 

(8) the manner in which the rules shall be amended, varied or rescinded; 

(9) the manner in whicn the members of the executive and the other office¬ 
bearers of the Trade union shall be appointed and removed; 
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(10) the safe custody of (he funds of the Trade Union, an annual audit in 
such manner as may be prescribed, of the accounts thereof, and adequate facilities 

for the inspection of the account books by the office-bearers and members of the 
Trade Union; and 

(11) the manner in which the Trade Union may be dissolved. 

The precaution to be taken here is that the name under which 
the umoD seeks iio he registered is not identical with that of any other 
existing regir f.ered TnicJc Union, Tb^ Registrar can also refuse fco 
regU;er the iiarne ii, in his opinion, ;he name so nearly resembles 
that of an existing registered Trade Union as to be likely to deceive 
the public or the members of either Trade Union [S. 7], On legis¬ 
lation the Registrar issues a certificate of registration in the pres¬ 
cribed form which is conclusive evidence of the fact that the said 
Trade Union has been duiy registered [S. 9]. 

The Registrar, of course, has the right to withdraw or cancel 
this certificate either on the cpplicatlcn oj rht Trade Union itself or 
where the Registrar is satisfied that the certificate has been obtained 
by fraud or mistake or that the said Trade Union has ceased to 
exist or after leceiv’itg no?sce from the Registrar it wilfully contra¬ 
vened any provision of this Act; the same would be the case if the 
union had allowed any rule to continue in force which is inconsis¬ 
tent with any such provision of the Act or has rescinded any rule 
provided for any matter, provision for which is required by sec¬ 
tion 6. The Registrar must give not less than two monthi;’ pre¬ 
vious notice in writing to the Trade Union (except where applica¬ 
tion was made by the Trade Union itself) giving the ground on 
which it it proposed to withdraw or cancel the certificate [S. 10], 

All communications and notices to a registered Trade Union 
may be addressed to its registered ofl5ce. Notice of any change in 
the address of the head office must be given to the Registrar wnhin 
fourteen days [S. 12], Every registered Trade Union is a corporate 
with a perpetual succession and a common seal with power to 
acquire and hold property, both moveable and immovable to enter 
Into contracts and to sue and be sued in its corporate name [S.13J. 

Appeab 

The person aggrieved by any rejusal o) the Registrar to register a 

Trade Union or by withdrawal or cancellation of a certificate of 
registration can appeal (o the proper authorities. Where the head 
office of the Trade Union is situ-ted within the limits of a Presi¬ 
dency town, the appeal must be made to the High Court and where 
•uch office is gltuated in any other area to a Court as appointed by 
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the appropriate Government which Court shall not be inferior to 
the Court of an additional or assistant Judge of a principal Civil 
Court of original jurisdiction [S. 11]. 

The parly aggrieved either through the withdrawal or cancella¬ 
tion of certificate has a right to appeal within the prescribed period 
to such judge not below the grade of an additional or assistant judge 
of a principal civil court of original jurisdiction as the local 
Government may appoint in this matter. 

The Societies Registration Act, 1860, Co-operative Societies 
Act, 1912, and the Companies Act, 1956, do not apply to any Trade 
Union, and the registration oi any such Trade Union under any 
such Act will bo void [S, 14]. 

Funds of Trade Uniou 

The funds of a registered trade union cannot be spent on objects 
other than those laid down by the Act such as— 

(1) Payment of salaries, allowances and expenses to its office¬ 
bearers; 

(2) Payment of expenses for its administration including audit 
of accounts; 

(3) for prosecuting or defending a legal action to which the 
union or any of its members is * party, when such prosecution or 
defence is undertaken for the: purpose of securing or protection any 
rights of the union or any rights arising out of the relations of any 
member with his employer or with a person whom the member 

employs; 

(4) the conduct of trade disputes on behalf of the trade union 
or any member thereof; 

(5) the compensation of members for loss arising out of trade 
disputes; 

(6) allowances to members or tbeir dependents on accouni of 
death, old age, sickness, accidents or unemployment of such 

members: 

(7) the issue of, or the undertaking of liabilities under, policies 
of assurance on the lives of members, or under policies insuring 
members against sickness, acciden? or unemployment, 

(8) the provision of educational, social or religious benefits for 
members (including the payment of the expenses of funeral or reli¬ 
gious ceremonies for deceased members) or for the dependents of 

members; 
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(9) the upkeep of a periodical published mainiy for the purpose 
of discussing questions affecting employers or workmen as such; 

(10) the payment, in furtherance of any of the objects on which 
the general funds of the Trade Union may be spent, of contributions 
to any cause intended to benefit workmen in general, provided that 
the expenditure in respect of such contributions in any financial 
year shall not at any time, during ihat year, be in excess of one- 
fourth of the combined total of the gross income which has up to 
that time accrued to the general funds of the Trade Union during 
that year and of the balance at the credit of those funds at the 
commencement of that year; 

(11) subject to any conditions contained in the notification, any 

other object notified by the appropriate Government in the official 
Gazette [S. 15]. 

Constitution of Separate Fuad for Political Purposes 

A registered trade union is permitted by the Act to constitute 
a separate fund from contributions separately levied for such funds 
and out of this fund payments may be made for the promotion of 
civic and political interests of its members in furtherance of the 
following objects— 

x 

(1) the payment of any expenses incurred, either directly 0 r in¬ 
directly, by a candidate or prospective candidate for election ag a 
member of any legislative body consumed under the Government 
of India Act or the Constitution or cf any local authority, before 
during, or after the election in connection with his candidature or 
election; or 

(2) the holding of any meeting or the distribution of any liter¬ 
ature or document in support of any such candidate or prospective 
candidate; or 

(3) the maintenance of any person who is a member of any 

legislative body constituted under the Constitution or of any local 

authority; or 

(4) the registration of electors or the selection of a candidate 

for any legislative body constituted under the Constitution or for 
any local authority; or 

(5) the holding of political meetings of any kind, or the distri¬ 
bution of political literature or political documents of any kind. 

Thi above Is subject to the condition that no member of the Union 
can be compelled to contribute to the above fund for political pur- 
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poses and that the Union will not have the right to exclude •uch 
member from she benefit o* the Union or to inflict any disability 
by reasoa of such non-payment. Neither has the Union a right to 
make such contribution for political purposes a condition precedent 
for admission to its membership [S. 16]. 

Books of Trade Union 

The books oj accounts of a registered trade union and its list 
of members shall be open to inspection by any office-bearer or 
member of the trade union at such times as may be provided for 
in the rules of the Trade Union [S. 20]. 

Annual Returns 

Every registered Trade Union is required by section 28 to send 
annually to the Registrar on or before a prescribed date a general 
audited statement o) all receipts and expenditure during the year end¬ 
ing 31st day of December next preceding such prescribed date, and 
of the assets and liabilities existing on such 31st day of December. 
This general statement must be accompanied by a statement showing 
all changes of office-bearers made by the Trade Union during the 
year, together with a copy of the rules of the Trade Union corrected 
up to the date of despatch. A copy of every alteration in the rule* 
is also required to be made to the Registrar within fifteen days of 
the making of the alteration. Failure to submit any notice, state¬ 
ment or other document as required by the Act is punishable with 
fine. [S. 31]. 

Immunity from Criminal and Civil Liability 

The Act provides that no office-bearer or member of a Regis¬ 
tered Trade Union will be liable to punishment under section 120B 
(2) of the Indian Penal Code in respect of any agreement made bet¬ 
ween the members unless the agreement is an agreement to commit 
an offence [S 17]. Immunity is also provided by section 18 from 
oivil suits in respect of any act done in contemplation or furtherance 
of a trade dispute to which a member of the Trade Union is a 
party on the ground only that such act induces some other person 
to break a contract of employment, or, that it is in interference with 
the trade business or employment of some other person or with the 
right of some other person to dispose of his capital or of his labour 
as he wills. A registered Trade Union is also Immune from any 
civil action In respect of a tortuous act done in contemplation or 
furtherance of a trade dispute by an agent of the Trade Union, if it 
proved that such person acted without the knowledge of, or cont- 
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rary to express instructions given by, the executive of the Trade 
Union [S. 18 (2)]. 


Agreements in Restraint of Trade 

An agreement between the members of a Registered Trade 
Union cannot be avoided on the ground that any of its objects is in 
restraint of trade but this will not mean that civil action can be 
entertained for enforcing or recovering damages of the breach of 
any agreement concerning the conditions on which any members of 
a Trade Union shall or shall not sell their goods, transact business, 
work, employ or be employed [S. 109]. 


Amalgamation of Trade Unions 

Provision is made for amalgamation of any two or more regis¬ 
tered Trade Unions with or without dissolution or division of funds 
provided the votes of at least one half of the members each of such 
Trade Unions are recorded and at least sixty per cent of the votes 
are in favour of the proposal [S. 24]. Notice of such amalgamation 
is required to be given to the Registrar as provided in section 25. 


Minors as Me 


II 


bers 


A person who has anaired the age of fijtten years may be a 
member of a registered Trade Union, subject to any rules of the 

Trade Union to the contrary, and may if the Union rules permit 
enjoy all the rights of a member. 


Disqualifications of Office-Bearers 

A person is disqualified for being chosen as, and for being, a 

member of the executive or any other office-bearer of a registered 
Trade Union if he has— 

(a) not attained the age of eighteen years; 

(b) been convicted by the Court in India of any offence in¬ 
volving moral turpitude and sentenced to imprisonment] 
unless a period of five years has elapsed siuce his release! 

A person convicted as mentioned in (b) above, before the com¬ 
mencement of the Indian Trade Unions (Amendment) Act 1964 
shall also cease to be such member or office-bearer on the date of 

such commencement unless a period of five years has elapsed since 
his release before that date [S. 21-A]. 

-42- 
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Proportion of Officers to be connected with the Industry 

At least half the total number of officers of every registered 
Trade Union roust be persons actually engaged or employed in an 
industry with which the Trade Union is connected unless the appro¬ 
priate Government by order exempts a particular Trade Union or 
a class of Trade Unions from this provision [S. 22]. 

Change of Name 

The consent of two-thirds of the total number of members is 
necessary for the change of the name of a registered trade union 
[S. 23]. Notice of ftuch change roust be given to the Registrar in the 
manner prescribed by section 25. 

Dissolution 

When a registered Trade Union is dissolved notice of such 
dissolution signed by seven members and the secretary must within 
Jourteen days of suen dissolution be sent to the Registrar . The Regis¬ 
trar has to tee that ihe S2id dissolution hss been effected in accor¬ 
dance with the rules of the Union. If the rules do not provide for 
the distribution of funds on dissolution, ihe Registrar is given the 
power by the Aci to divide the funds amorgsc the members of the 
Union in such manner as may be prescribed [S. 27]. 

Power of Indu'trial Court to Decide Certain Disputes 

In February 1969, the State Government of Maharashtra In¬ 
serted a new section, S. 28 (1-A) b) Maharashtra Act No. Ill of 1969. 
Under this section, where there is a dispute regarding — 

(a) whether or not any person is an office-bearer or member of 
a registered trade union including any dispute relating to wrongful 
exculsion of any such office-bearer or member; or 

(b) the property (including the account bocks) of any registered 
Trade Union; in suen a case any member or such registered Trade 
Union within six months may, with the prior consent of the Regis¬ 
trar and in prescribed manner, refer the dispute to the Indus!rial 
Court constituted under the Bombay Industrial Relations Act, 1946, 
for decision. 

Sub section (2) provides that the Industrial Court shall, after 
hearing the parties to the dispute, decide the dispute, and may 
require an office-bearer or member of the registered Trade Union to 
be appointed, whether by election or otherwise, under the super* 
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vision of such person as the Industrial Court may appoint in his 
behall, or removed in accordance with the rules of the Trade Union. 
It is further provided that the Industrial Court may, pending the 
decision of the dispute, make an interim order specifying or appoin¬ 
ting any person or apponting a committee of administration for any 
purpose under the Act including the purpose of taking possession or 
control of the property in dispute and managing it for the union 
pending the decision. 

According to sub section (3), the decision of the Industrial 
Court shall be final and binding on the pirties, and shall not oe 
called in question in any civil court. 

Sub-section (4) provides that no civil court shall entertain any 
suit or other proceedings relation to ihe dispute referred to the 
Industrial Court aforesaid, and if any suifi or proceeding is pending 
in any such court, the civil court shall, on receipt of an intimation 
from the Industrial Court that it is seized of the question, cease to 
exercise jurisdiction in respect thereof. 

Finally, sub-section (5) provides that in deciding disputes 
under this section, the Industrial Court may exercise the same 
powers and follow the same procedure 3s it exercises or follows for 
the purpose of deciding industrial disputes under the Bombay 
Industrial Relations Act, 1946. 

QUESTIONS 

1. State what advantages a Trade Union and its members enjoy on registra¬ 
tion of the union under the Indian Trade Unions Act. 

2. Define the terms “Trade Union” and “Trade Dispute”? 

3. What is the procedure for the recognition of a Trade Unions? What con¬ 
stitutes unfair practices by employees and Unions under the Trade Unions Act. 

4. (a) Can a registered Trade Union spend any of its general funds for 
political purposes? Can it constitute a separate fund for political purposes? 
What is the effect of refusal on the part of a member to contribute to a political 
fund? 

(b) State the disqualifications of the office-bearers of Trade Unions. 

5. Describe the procedure for the registration of a Trade Union and its dis¬ 
solution. 


/ 


Chapter 35 


THE PAYMENT OF WAGES 

ACT, 1936 


This act was passed with the primary object of remedying 
grievances with regard to delays which occurred in the payment of 
wages to persons employed in industry and also against the practice 
of Imposing fines upon these workmen. The matter was investigated 
and the material collected placed before the Royal Commission on 
Labour appointed in the year 1929. The Commission’s Report 
published in 1938 was thereafter embodied in a Bill which was 
circulated for eliciting public opinion and thereafter passed through 
the legislature. According to some writers this is almost the first 
legislation of its kind in India though in England a similar legisla¬ 
tion known as “The Truck Acts”, 1831, 1887 and 1896, do exist as 
well as the Employers and Workmen Act, 1875 and Hosiery Manu¬ 
facture (Wages) Act, 1874 and Factory and Workshops Act 1901. 
There was an Important amendment Act in 1951. The Act extends 
to the whole of India except the state of Jammu and Kashmir. It 
applies in the first instance to the payment of wages to persons 
employed in any factory and to persons employed (otherwise than 
In a factory) upon any railway administration or either directly 
through a sub-contracter, by a person fulfilling a contract with a 
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railway administration. This Act will not apply to wages payable in 
respect of a wage-period which, over such wage-period, average 
Rs 1,000 a month or more. Thus employees getting Rs 1,000 or more, 
do not fall under this Act [S. 1 ]. 

What are Factories and Industries Establishments? 

M Factory ” under this Act has the same meaning as the defini¬ 
tion of a factory in section 2 (rn) of the Factories Act of 1948. 

An “industrial establishment” is defined by Section 2 (ii) to 
mean any— 

(a) tramway service, or motor transport service engaged in carrying pass¬ 
engers or goods or both by road for hire or reward; 

(b) air transport service other than such service belonging to, or exclusively 
employed in the military, naval or air forces of the Union of the Civil 
Aviation Department of the Government of India; 

(c) dock, wharf or jetty; 

(d) inland vessel, mechanically propelled; 

(e) mine, quarry or oil-field; 

(f) plantation; 

(g) workshops or other establishment in which articles are produced adapted 
or manufactured, with a view to their use, transport or sale; 

(h) establishment in which any work relating to the construction development 
of maintenance of buildings, roads bridges or canals, or relating to opera¬ 
tions coni ected with navigation, irrigation or the supply of water, or 
relating to the generation, transmission and distribution of electricity or 
any other form of power is being carried on. 

What are Wages? 

“Wales’* mean all remuneration which can be expressed In 
terms of money including fa) remuneration payable under an award 
or settlement, (b) for overtime holidays or leave, (c) bonus or addi¬ 
tional remuneration whether called a bonus or by any other name, 
(d) payment due by termination of employment where no time for 
payment if, provided, (e) payment under any scheme framed by the 
law but does not include (1) value of house-accommcdation, or 
supply of light, water, medical attendance etc., (2) employer’s 
contribution to pension fund or provident fund, (3) travelling 
allowance, (4) allowance for special expenses, (5) gratuity payable 
on discharge, and (6) bonus (whether under a scheme of profit 
sharing or otherwise) not forming part of remuneration uuder terms 
or employment or award or settlement or order of a court [S, 2 (vi) ]. 
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It was held that the term wages, as defined above, does nol 
include compensation payable for lay-off under the Industrial Dls • 
puies Act, 1947 and that the contract of employment is not brought 
to an end by a lay-off. It was held in the same case that what Is 
contemplated by section 2 (vi) (e) (refer to above definition of 
wages) is a payment under some scheme like the Provident Fund 
Scheme and that it does not apply to any sum payable under the 
provisions of the Payment of Wages Act. 1 


Responsibility for Payment of Wages 

The responsibility for the payment of wages, as required by 
this Act, will rest on every employer and in case there are persons 
employed otherwise than by a contractor, in factories as manager or 
In industrial establishments as supervisors who are responsible to 
the employer for supervision and control of the industrial establish¬ 
ment or upon railways if the railway administration has nominated 
a person in this behalf for a local area, on the person or persons 
responsible for the regular payment of such wages [S. 3]. 


Fixation of Wage Periods 

Every person responsible for the payment of wages under sec¬ 
tion 3 is required to fix periods called wage periods in respect of 
which such wages are to be paid and no wage period must exceed 

one month [S. 4], 


In the fixing of these periods the Act provides that the W3ges 
of persons employed in a railway, factory or industrial establish- 
roent. in which less than one thousand persons are employed, should 
be paid before the expiry of the seventh day and that in a D y other 
case the same shali be paid before the expiry of the tenth day after 
the laat day of the wage period of which the wages are paid. Thus 
it will be seen that after the wages fall due, the period of delay 
cannot be more than seven days in the first case and ten days in the 
second case after the wages fall due. If, however, the employee s 
employment is lerminated by the employer or on his behalf, the 
wages due to him must be paid before the expiry of the second 
working day from the day on which bis employment is terminated. 
All payments of wages must be made on a working day [S. 5] and 
shall be to payable in current coin or currency notes [S. 6]. 


However, the employer may, after obtaining the written author¬ 
isation of the employed person, pay him the wages either by cheque 
or by crediting the wages in his bank account. 


' Anusuyabai Vithol v. J. H. Mehta (1959) 61 Bom. L. R. 1417. 
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Deductions from Wages 

Generally speaking, the law exsects under the Act that wages 
of an employed person shall be paid without deduction of any kind 
except those deductions which the Act specially permits. Even if 
the wage earner is made to pay an amount to his employer it will 
be deemed to be deduction from wages under this Act. 

The following will n^t be deemed to be deductions from wages if 
the rules framed by the employer for such penalties conform to the 
requirements, if any, specified by the State Government by notifica¬ 
tion in the official Gazette — 

(1) The withholding of increment or promotion, including the 
stoppage of increment at an efficiency bar. 

(2) The reduction to a lower post or time scale or to a lower 
stage in a time scale, 

(3) Suspension. 

The following deductions from the wages of an employee may be 
made In accordance with the provisions of this Act viz.— 

[a] fines; 

[b] deductions for absence from duty; 

[c] deductions or damage to or loss of go^ds expressly entrusted to the 
employed person for custody, or for loss of money for which he is required to 
account, where such damage or loss is attributable to his neglect or default; 

[a] deductions for house accommodation supplied by the employer, or by 
Government or by a housing board; 

[e] deductions for amenities and services supplied by the employer as the 

State Government may, by general or special order, authorise; 

# 

NOTE: The “ services“ here do not include the supply of tools and materials 
required foi the purposes of employment; 

[f 7 deductions for recovery of advances or for adjustments of overpayments 

of wages; 

[p] deductions for recovery of loans made out of fund constituted for the 
welfare of labour; 

[h] deductions for recovery of loans granted for house-budding or other 
purposes approved by the State Government; 

[i] deductions of income-tax payable by the employed person; 

[j] deductions required to be made by Order of a Court or other competent 
authority; 

[k] deductions for subscriptions and repayment of advances from any provi¬ 
dent fund to which the Provident Funds Act 1925 applies or any recognized 
provident fund under the Indian Income-tax Act [Section 58A] or approved by the 
State Government; 

[l] deductions for payments to co-operative societies approved by the State 

Government or to a scheme of insurance maintained by the Indian Post Office; 
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[m] deductions made with the written authorisation of the person employed 
for payment of any premium on his life insurance policy to the Life Insurance 
Corporation of India established under the Life Insurance Corporation Act 1956 or 
for the purchase of securities of the Government of India or of any State Govern¬ 
ment or for being deposited in any Post Office Savings Bank in furtherance of any 
savings scheme of any such Government; 

[n] deductions for payment of insurance premia on Fidelity Guarantee Bonds; 

[o] deductions for recovery of losses sustained by a railway administration on 
account of (i) acceptance by employee of counterfeit or base coins or mutilated or 
forged currency notes; (ii) failure of employee to invoice, bill, collect or for 
appropriate charges due to that administrator; (iii) any rebates or refunds 
incorrectly granted by (be employee where such loss is directly attributable to his 
neglect or default. 

[p] deductions made with the written authorisation of the employed person, 
contribution to the Prime Minister’s National Relief Fund, and to such other 
Fund as the Central Government may by notification in the Official Gazette 
specify. 

The Amendment Act of 1964 however places a ceiling on the 
total amount of deductions. In respect of (1) above, the amount of 
such deductions in any wage-period shall not exceed 75 per cent of 
•uch wages and in any other case 50 per cent of such wages [S. 7J. 

Procedure for Imposing Fines 

In the case of imposition of fines the Act lays down that the 
employer, with the previous approval of the State Government or 
any other prescribed authority, must specify the acts and omissions 
In respect of which the fine is to be imposed and this notice must be 
exhibited in the prescribed manner on the premises on which the 
employment is carried on; in the case of a railway it is to be exhibited 
at the prescribed place or places. The employee is to be given an 
opportunity of showing cause against the fine. The total amount of 
fine which may be imposed tna single wage period on any employee 
must not exceed an amount equal to half an anna in the rupee of the 
wages payable to him within that wage period. An employee cannot 
be fined if he is under fifteen years of age. The fine is to be collected 
within the expiry of sixty days from the day on which It was imposed 
and cannot be recovered in instalments. It may be added that for 
this purpose the fine shall be deemed to have been Imposed on the 
day of the act for which act or omission the employee is fined. The 
amount recovered in this manner shall be recorded in a register by 
the person responsible for payment of wages and the money realized 
Is to be applied only to the purposes beneficial to the persons emp¬ 
loyed In the factory or establishment concerned [S. 8]. 
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Deductions for Absence from Dutv 

Deductions are allowed to be made on account of the absence 
of an employed person from the place where he is to work which 
absence may be for the whole or part of the period fixed. Deduc¬ 
tions cannot be in a larger proportion than the period for which he 
was absent bears to the total period in which by the terms of his 
employment he was required to work. In this case the absence 
from work also means absence, where the employee was present 
but refused to work in pursuance of a stay-in-strike, or for any 
other cause which is not reasonable. However, subject to rules 
made by the State Government, if ten or more employed persons 
acting in concert absent themselves without due notice which is 
required under the terms of their contracts of employment and 
without any reasonable cause, the deduction may include such 
amount not exceeding his wages for eight days as may be and such 
terms be due to the employer in lieu of due notice [S. 9]. 

Deductions for damage or loss must not exceed the amount of 
damage or loss caused to the employer through the neglect or default 
of the employee and cannot be made until the employed person has 
been given an opportunity to show cause against the deduction in 
accordance with the procedure that may be prescribed and these 
deductions also have to be recorded in a register by perrons res¬ 
ponsible for the payment of wages [S. 10]. 

In the case of deductions for services rendered such as house ac¬ 
commodation, arrenity, etc., the said deduction must not exceed an 
amount equivalent to the value of the house accommodation, 
amenity or service supplied [S. 11]. 

Deductions for recovery oj advances, must be made from the first 
payment of wages in respect of a complete wage-period. No recovery 
can be made of advances given for travelling expenses. If the 
employee ha* not earned the wages which are sought to be dealt 
with against advances the same will be subject to any rules made by 
the State Government regulating th^ extent to which such advances 
may be given and the instalments by which they may be recovered 
[S. 12]. 

Deductions for recovery of loans granted under clause (iff) of 
' sub-section (2) of section 7 shall be subject to any rules made by 
the State Government regulating the extent to which such loans 
may be granted and the rate of interest thereon [S. 12-A] 
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Deductions for payments to cooperative societies and insurance 
scheme have to be made in accordance with the conditions laid down 
by the State Government from time to time [S. 13]. 

Every employer shall maintain registers and records in the 
prescribed form giving particulars of persons employed by hlm # the 
work performed by them, the wages paid to them, the deduction 
made from their wage*, the receipts given by them and such other 
particulars Such registers and records shall be preserved for a 

period of three years a* ter the date of the last entry made therein 
[S. 13-A], 

Inspectors 

The Act provides that the Inspector appointed under section 
10 (1) of the Factories Act, 1948 shall be an Inspector for the 
purposes of the Payment of Wages Act. These Inspectors shall act 
within the local limits assigned to them and in connection with 
persons employed upon a railway the State Government may 
appoint Inspectors. The Inspectors have the right to enter any 
premises at all reasonable hours and make examination of the 
register or document relating to the calculation or payment of 
wages and take such evidence as may be desirable on the spot or 
otherwise [S 14], 

Every employer shall afford an Inspector all reasonable facili¬ 
ties for mnking any entry, inspection, supervision, examination or 
Inquiry under this Act [S. 14-A]. 

Claims against Unlawful Deductions 

» 

These claims may be heard either by the Commissioner for 
Workmen’s Compensation appointed by the State Goverment, or 
other officer with experience as a Judge of a Civil Court or as a sti¬ 
pendiary Magistrate, who is authorized to hear and decide within 
the specified area all claims arising out of deductions or by reason 
of a delay in payment of wages, of persons employed or paid in 
that area. These clainr>s*for wrongful deductions may be made by 
the person himself or on his behalf by his lawyer or a registered 
trade union authorized to so act on his behalf or by the Inspector 
under this Act. The application must be presented within 12 
months from the date on which deduction was made or the date on 
which the payment of wages was due to him. If the application Is 
made after the period of 12 months, the same may be admitted if 
the applicant satisfies the authority that he had sufficient cause for 
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not making this application in time. The employer concerned will 
give him an opportunity of being heard and aftsr making such en¬ 
quiries a* the inquiry authority may direct, order a refund to the 
employee out of the amount deducted and may also impose a 
penalty. Delayed wages may be ordered to be paid with or without 
penalty. Compensation may also be ordered by the authority as it 
may think fit, not exceeding ten times the amount deducted in the 
former and not exceeding R« 25 In case of delay in payment of 
wages. Of course where the delay of payment was duet o buna fide 
error or dispute or occurrence of an emergency, or the existence of 
exceptional circumstances under which the person responsible for 
payment was unable, though diligent, to make prompt payment, or 
where there was r failuje on the part of the employed person to 
apply or accept pa} ment, no compensation shall be ordered to be 
paid if, on the other hand, the authority concerned, after hearing 
the whole case, is satisfied that the application was malicious or 
vexatious, the authority may order a penalty not exceeding fifty 
rupees to be paid to the employer or to the person responsible for 
payment of wage* by the person presenting the application [S. 15], 

Appeal 

An appeal shall lie under section 17 within 30 days before the 
court of small causes or the District Court as the case maybe, under 
the following cases— 

(a) by the employer, if the total amount diverted to be paid 
exceeds Rs 300 or a financial liability exceeding Rs 1,000. 

( b ) by the employed person, if the total amount of wages with¬ 
held from him exceed Rs 20 or from his co-workers exceeds 
Rs 50. 

(r) by a person directed to pay a penalty for a malicious or 
vexatious application. 

Sub-section 1-A of section 17 provides that no appeal shall lie 
unless ihe memorandum of appeal is accompanied by a certificate 
by the authority to the effect that the appellant has deposited the 
amount payable under the direction appealed against. 

Duties of Employer 

Thus to summarise the duties of the employer, under Che Pay¬ 
ment of Wages Act , are — 

(1) To pay wages on a working day of a prescribed time [S.5], 
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( 2 ) 

(3) 

(4) 

(5) 

( 6 ) 


To pay wages in current coin or in currency notes, or in 
both [S. 6]. 

To make only authorised deduction [S. 7]. 

To impose fines only in respect of the acts and omissions 
exhibited in the notice [S. 8]. 

To display a notice containing prescribed abstracts of the 
Act and Rule in English and in the language of the majo¬ 
rity of the employees in the factory [S. 25]. 

To comply with the rules made by the State Government 
for the maintenance of records, registers, returns, notices 
etc. [S. 26]. 


QUESTIONS 

1. What is an industrial establishment as defined in t he Payment of Wages 

Act? 

2 (a) Section 7 to 13 of the Payment of Wages Act, 1936, constitute, so to 
say, a complete code in respect of authorised deductions from wages of employed 
persons. Discuss. 

(b) An employee purchases a grinding mill from on agent of the employer. 
The price of the grinding mill is paid by the employer. The employer now wants 
to recover the price from the worker by deductions from his wages Can he do so? 

3. What is meant by wages according to Payment of Wages Act? On whom 
does the responsibility for the payment of wages lie under that Act? 

4. State the provisions of the Payment of Wages Act regarding (i) responsi¬ 
bility for payment of wages, (ii) wage-periods, and fiii) the time of payment of 
wages. 

5 What constitute delay and illegal deduction under the Payment of Wages 
Act? Discuss two types of illegal deduction. 

6. Describe the extent of the powers and jurisdiction of the Authority under 
the Payment of Wares Act. Is the direction given by such authority final? 

7. What are the provisions under the Payment of Wages Act, relating to the 
time of payment of Wages? 

8. “Under the Payment of Wages Act, a deduction may become illegal not 
only because of what is deducted but also because of the extent and manner of 

deduction.” 

9. Explain the provisions relating to appeals under the Payment of Wager 
Act? 


Chapter 36 


THE MINIMUM WAGES 

ACT, 1948 


In the more advanced countries statutory provisions already 
existed for the fixation of minimum wages and it was felt that in a 
poorly developed country such as India similar statutory provisions 
were even more necessary. A committee was thus set up and on its 
recommendation The Minimum Wages Act , 1948 was passed. This 
Act extends to the whole of India except the State of Jammu and 
Kashmir. A major amendment to the Act was made in 1957. 

Object of the Act 

The primary object is to prevent “Sweated Labour” and ex- 
ploltation of labour. It has been observed by the Supreme Court of 
India that what the Act aims at is the statutory fixation of minimum 
wages with a view to obviate the change of exploitation of labour. 

Fixing of Minimum Rates of Wages 

The Act provides for the fixation, review and revision bv the 
appropriate Government of the minimum rate of wages payable to 
employee* in the employments mentioned In the Schedule to the Act 
[S. 3]. Section 2 (bl defines “appropriate Gavernment” as meaning- 
(i) in relation to any scheduled employment carried on by or under 
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the authority of the Central Government or a railway administra¬ 
tion, or fn relation to a mine, oil-field or major port, or any corpo¬ 
ration established by a Central Act, the Central Government (ii) in 
relation to any other scheduled employment the State Government. 

“Cost of living index number” in relation to employees in any 
scheduled employment in respect of which minimum rates of wages 
have been fixed, means the index number ascertained and declared 
by the competent authority by notification in the official Gazette to 
be the cosr of living index number applicable to employees in such 
employment [S 2 (d) ]. 

“Employer” means any person who employs whether directly or 
through another person, or whether on behalf of himself or any 
other person, one or more employees in any scheduled employment 
in respect of which minimum rates of wages have been fixed under 
this Act, and includes, except in sub-section (3) of section 26— 

(i) in a factory where there is carried on any scheduled emp¬ 
loyment in respect of which minimum rates of wages have 
been fixed uuder this Act, any person named under clause 
(f) of sub-section (1) of section 7 of the Factories Act, 1948, 
as manager of the factory; 

(ii) in any scheduled employment under the control of any 
Government in India in respect of which minimum rates of 
wages have been fixed under this Act, the person or 
authority appointed by such Government for the supervision 
and Control of employees or where no persons or authority 
is so appointed, the head of the Department; 

0 6 

(til) in any scheduled employment under any local authority in 
respect of which minimum rates of wages have been fixed 
under this Act, the person appointed by suthority for the 
supervision and control of employees or where no person is 
so appointed, the chief executive officer of the local authority; 

(iv) in ony other case where there is carried on any scheduled 
employment in respect of which minimum rates cf wages 

have been fixed under this Act, any person responsible to 
the owner for the supervision and control of the employees 
or for the payment of wages. [S. 2 (e) ]. 

“Employee” means any person who is employed for hire or 
reward to do any work, skilled or unskilled, manual or clerical, in a 
scheduled employment in respect of which minimum rates of wages 
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have been fixed; and includes an out-worker to whom any articles 
or materials arc given our by another pe r son, to be made uo, cleaned, 
washed, altered, ornamented, finished, repaired, adapted or other¬ 
wise processed for $a ; e for the purposes of the trade or business of 
that other person where ihe piocess is to be carried ou2 either in 
the home of the out-worker or in some other premises not beiDg 
premises under the control and management of ihat other person; 
and also includes an employee declared to be an employee by the 
appropriate Government; but does not include any members of the 
Armed Forces of the Union [S. 2(i)]. 

‘‘Wages'' is defined by section 2(a) as meaning all remuneration, 
capable of being expressed *.n terms of money, which would, if the 
terms of the contract of employment, express or implied, were ful¬ 
filled, be payable to a person employed in respect of his employ¬ 
ment cr of work done in such employment, and includes house rent 
allowance but does not include— 

(j) the value of— 

(a) any house-accommodation, supply of light, water, 
medical attendance, or 

(b) any other amenity or any service excluded by general 
or special order of the appropriate Government, 

(ii) any contribution paid by ihe employer to any Pension Fund 
or provident fund or under any Scheme of social insurance; 

(iii) any travelling allowance or the value of any travelling 
concession; 

(iv) any sum paid to the person employed to defray special 
expenses entailed on him by the nature of his employment; 
or 

(v) any gratuity payable on discharge. 

“Scheduled employment ” is defined by Section 2(g) as meaning 
an employment specified In ihe schedule, or any process or branch 
of Wjrk forming part of such employment. 

THE SCHEDULE 
[See sections 2(g) and 27] 

PART I 

1. Employment in any woollen carpet making or shawl weaving establishment. 

2. Employment in any rice mill, flour mill, or dal mill. 

3. Employment in any tobacco (including bldi making) manufactory. 
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4. Employment in any plantation, that is to say, any estate which is maintained 
for the purpose of growing cinchona, rubber, tea or coffee. 

5 Employment in any oil mill. 

6. Employment under any local authority. 

7. Employment on the construction or maintenance of roads or in building 
operations. 

8. Employment in stone breaking or stone crushing. 

9. Employment iD any lac manufactory. 

10. Employment in aoy mica works. 

11. Employment in public motor transport. 

12. Employment in tanneries and leather manufactory, 

13. Employment in any residential hotel, restaurant or eating house as defined in 
the Bombay Shops and Establishments Act, 1948. 

14. Employment in any industry in which any process of printing by letter press, 
lithography, photogravure or other similar work or work incidental to such 
process or book binding is carried on. 

15. Employment in any cotton ginniGg or cotton pressing manufactory. 

16. Employment in glass industry. 

17 Employment in any shop or commercial establishment (not being an emp¬ 
loyment in any bank or an employment wh.ch is included) under any of the 
other entiies in this Schedule. 

Explanation: F. r the pjrpose of this entry, the expressions “shop” and “com¬ 
mercial establishment” shall have the meanings respectively assigned to them in 
the Bombay Snops anti Establishments Act, i94fc. 

18. Employment in Potteries. 

19. Employment in rubber manufacturing industry. 

20. Employment in piper and paper-board manufactory. 

21. Employment in cinema exhibition industry. 

22 Employment in any industry ia tfhich any process of transforming plastics « 
into various solid shapes, through moulding, forming, extrusion or casting by 
application singly or tog ther with head and/or pressure or both or other 
similar work or work incidental to such process is carried on. 

23. Employment in any hospital not falling under entry 6 in this schedule 

Explanation: For the purpose of this en<ry. ‘-hospital” means any institution for 
the reception and treatment ot perso is suffering from illness or mental defective¬ 
ness. any maternity hem.:, and a.-y institution for the reception and treatment o 
persons during convalescence or persons requiring medical rehabilitation, and 
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includes clinics, dispensaries and out-patient departments maintained in connection 
with any such institution or home as aforesaid. 

24. Employment in brick or roof tiles (terra cotta or earthen) manufactory. 

25. Employment in any piemises wherein buffaloes or cows or both are kept for 
milking, cleaning or feeding and for all other ancillary processes. 

26. Employment in automobile repairing workshops and garages. 

27. Employment in canteens and clubs not falling under entry 13 of Part I of 
this schedule. 

28. Employment in the film production industry. 

Explanation: For the purpose of this entry, the expression “film production 
industry” shall include cine studios, cine laboratories and establishments and 
activities of cine producers. 

29. Employment in powerloom industry. 

30. Employment in any industry engaged in saw milling. 

31. Employment in any industry in which wooden furniture making or other 
similar work or any work incidental to such process is carried on. 

32. Employment in any industry in which wooden photo or picture frames 
making and other similar woik incidental to such process is carried on. 

33. Employment in Bakeries. 

34. Employment in Salt-pans. 


PART II 


1. Employment in agriculture, that is to say, in any form of farming, in¬ 
cluding, the cultivation and tillage of the soil, dairy farming, the production, 
cultivation, growing and harvesting of any agricultural or horticultural commodity 
the raising of live-stock, bees or poultry, and any practice performed by a farmer or 
on a farm as incidental to or in conjunction with farm operations (including any 
forestry or timbering operations and the preparation for market and deliver to 
storage or to market or to carriage for transportation to market of farm produce). 


Section 3 (1A) empowers the appropriate Government to refrain 
from fixing minimum rates of wages where in the whole State thero 
are less than one thousand employees in a particular scheduled 
employment. The minimum rate fixed may be in respect of time 
work , piece work, a guaranteed time rate or overtime rate. 


In fixing or revising minimum rates of wages under this section 
[S. 3], different minimum rotes of wages may be fixed for— 


(i) different scheduled employments, 

(li) different classes of work in the same scheduled employment* 

(iii) adults, adolescent children and apprentices, and 

(iv) different localities. 
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Minimum rates of wages may be fixed by any one or more of the 

following wage periods — i « / 

(i) by the hour, . ■ ' • + - 

(ii) by the day, 

(Ili) by the month, or 

(iv) by such other larger wage period as may be prescribed. 

Where such rates are fixed by the day or by the month, the 
manner of calculating wages for a month or for a day, as the case 
may be, must be indicated [S. 3 (3) (b) ]. 

If, however, any wage periods have been fixed under section 4 of 
the payment of Wages Act, 1926, minimum wages must be fixed in 
accordance there with [Proviso to S. 3]. 

Minimum Rates of Wages 

The minimum rate of wages so fixed or revised may consist of— 

(1) A basic rate of wages and a special allowance to be adjusted 
as far as possible with the variation in the cost of living index, or 

(2) a basic rate of wages without the cost of living allowance and 
the cash value of the concession in respect of supplies of essential 
commodities at concession rates, where so authorised, or 

(3) an all-inclusive rate allowing for the basic rate, the cost of 
living allowance and the cash value of the concession. If any [S. 4.J 

It has been held that the Minimum Wages Act , 1948, does not 
cost a statutory obligation upon the State Government to fix or re¬ 
vise the minimum rates of wages strictly according to the cost of 
living index. 1 In the same case it was held Chat section 3 (3) (a) (iv) of 
the Minimum Wages Act, 1948, which states that different rates of 
wages may be fixed for different localities is not discriminatory and 
therefore it does not violate the provisions of Article 14 of the 
Constitution, namely, “equality before the law”. 

Section 5 provides the procedure for fixing or revising minimum 
rates of wages either by the appropriate Government (1) appointing 
committees and sub-committees to inquire and advise or (2) by 
notification in the official Gazette subject fo previous publication of 
the proposals. The Advisory Board must also be consulted where the 
appropriate Government proposes to revise the minimum rates by 
the second method t.e. by notification. 

1 Bhtkusa v. Songamner Bldi Komgar Union (1956), 61 Bom. L. R, 764 
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It wag held in a recent case that under the powers conferred by 
section 5 the appropriate Government can only interfere with the 
terms of the contract between the employer and the employee so far 
ag they relate to the fixation of wages for the woik done in the em¬ 
ployment and not with any of the other terms. 2 
/ 

Principles Governing the Fixation of Minimum rates of Wages 


While fixing rates of Minimum Wages, the basic requirement* 
of the workers musf be covered. The concept of‘‘Minimum Wages’’ 
in the context of the Act includes only wiiat is required by the 
worker for imbalance of himself and his family and the preserva¬ 
tion of his efficiency. In calculating it, food, clothing, rent, educa¬ 
tion and mcdicai aid are admissible items but nothing else is 
admissible. 


When determining Minimum Wages for the purpose of the Act, 
the financial capacities of the emp oyer is a factor which has no 
relevance ai ail. In an area where the prevailing rates of wages are 
very low, it is open to the Government to fix minimum wages at a 
level higher thau the one obtaining in comparable concerns In that 
area. 


Constitutionality of the Provisions of the Act 

In Edward Mills Co, Lid., Bewar , State of Ajmer z it was held by 
the Supreme Court of India that S. 27 confers on the Government 
powers to bring any employment within the operation of the Act 
by adding it to the schedule as a piece of constitutional legislation 
which is constitutional and valid. 

It cannot be said that S. 27 is a piece of uncontrolled delegation 
of legislative power to execute because the Act clearly lays down lt% 
policy and the standards which must judge the Government in the 
exercise of its power under S. 27. 


Advisory Board 

For the purposes of co-ordinating the work of all the above- 
mentioned committees and sub-committees the appropriate Govern¬ 
ment is required by section 7 to appoint an Advisory Board . For 
co-ordinating the work of the Advisory Boards and to advise the 
Central and State Governments regarding the fixation and revision 
of minimum rates of wages and other matters in the Minimum 

- Bidi & Tobacco Merchants ' Association v. State (1959), 61 Bom. L. R 890 
3 A.I R. 1955, S.C. 25 
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Wages Act, the Central Government is required to appoint a Central 
Advisory Boa*d consisting of persons nominated by the Central 
Government representing in equal number employers and employees 
in the scheduled employments, and independent persons not exceed¬ 
ing one-third of its total number of members. One of such indepen¬ 
dent persons must be appointed Chairman of the Board by the 
Central Government [S. 8]. 

A similar provision is made by section 9 for the composition 
of committees, sub-committees and the Advisory Board, the appoint¬ 
ment being by the appropriate Government. 

Wages in Kind 

Minimum wages under the Act must be paid in cash. The appro¬ 
priate Government may, however, by notification in the official 
Gazette authorise payment partly or wholly in kind provided this 
been the custom. The appropriate Government may by notification 
in the official Gazette also authorise the provision of essential com¬ 
modities at concession rates. The cash value of wages in kind and 
of concessions must be estimated in the prescribed manner [S.ll]. 

Fixing of Hours of Work 

Where minimum wages have been fixed in regard to any sche¬ 
duled employment, appropriate Government may— 

(1) fix the number of hours of work which should constitute a 
normal working day, inclusive of one or more specified intervals; 

(2) provide for a day of rest in every period of seven days which 
should be allowed to all employees or to any specified class of 
employees and for the payment of remuneration in respect of such 
days of rest; 

(3) provide for payment of work on a day of rest at a rate not 
less than the overtime rate. 

These provisions will apply only to the extent and subject to 
such conditions as may be prescribed in the case of the following 
class of employees— 

(1) employees engaged on urgent work, or in any emergency 
which could not have been foreseen or prevented; 

(2) employees engaged in preparatory or complementary work 
which must necessarily be carried on outside the limits laid down 
for the general working in the employment concerned; 

(3) employees whose employment is essentially Intermittent; 


The Minimum Wages Act, 1948 



(4) employees engaged in any work which for technical reasons 
has to be completed before the duty is ovei; 

(5) employees engaged in a work which could not be carried on 
except at times dependent on the irregular action on natural forces 
[S. 13]. 

Provision is made for the payment of overtime [S. 14] and for 
the payment as for a full normal working day to a worker who works 
for less than a normal working day unless the failure to work Is 
caused by his unwillingness to work and not by the omission of 
the employer to provide him with work, and in such other cases and 
circumstances as may be prescribed [S. 15]. A worker who does two 
or more classes of work to which a different minimum rate of wages 
Is applicable is entitled to be paid, for the time respectively occupied 
in each class of work, wages at not less than the minimum rate in 
force in respect of each class [S. 16]. 

When a minimum time rate is fixed for piece work the employer 
will have to pay wages at not less than the minimum time rate [S. 17] 
The Act provides for the maintenance of register and records con¬ 
taining the prescribed particulars [S. 18]. 


Inspectors and Authority 


to Decide Clai 



The appropriate Government may, by notification in the official 
Gazette, appoint Inspectors who will be deemed public servants and 
define the local limits of their powers. Inspectors have the following 
powers — 


(1) to enter the premises at reasonable hours with or without 
appropriate assistants; 

(2) to examine persons there whom he believes to be employees; 

(3) to require from persons giving outwork or outworkers any 
information regarding names and addresses^ of such persons and 
with respect to payments to be made for the work; 


(4) to seize or take copies of such registers, record of wages or 
notices or portions thereof as be may consider relevant in respect of 
an offence under the Act which he has reason to believe has been 
committed by an employer; 


(5) exercise such other powers as may be prescribed. 


Persons so required to produce any documentor thing or to give 
any Information by an Inspector are legally bound to do so [S. 19], 
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Claims 

For bearing and deciding claims arising out of payment of less 
than the minimum rates of wages or In respect of the remuneration 
for days of rest or for work done on such days or wages at the over¬ 
time rate to employees employed or paid in that area, the appropriate 
Government may appoint any Commissioner or Workmen’s Compen¬ 
sation or any officer of the Central Government exercising functions 
as a Labour Commissioner for any region, or any officer of the State 
Government not below the rank of Labour Commissioner or any 
other officer with experience as a Judge of a Civil Court or as a 
stipendiary Magistrate. If Authority is satisfied that an application 
for such a claim was either malicious or vexatious, it may impose a 
penalty up to Rs 50 to be paid by the applicant to the employer 
[S. 20]. 

Penalties and Exemptions 

Section 22 to 22C state the penalties and procedure for the con¬ 
travention of various provisions of the Act while section 23 provides 
for exemption of the employer from liability if he first proves before 
the Court that some other person was the actual offender and then 
satisfies the Court that he has used due diligence to enforce the 
execution of this Act and that the other person charged by him com¬ 
mitted the offence in question without his knowledge, consent or 

connivance. 

Section 26 empowers the appropriate Government, subject to 
conditions if any, to direct that the provisions of this Act shall not 
apply in relation to wages payable to disabled employees or by 
notification in the official Gazette direct that subject to such condi¬ 
tions and for a specified period some or all the provisions of the Act 
shall not apply to all or any class of employees in any scheduled 
employment. The appropriate Government may also notify that the 
provisions of the Act shall not apply to any class of employees. In a 
scheduled employment generally or in a scheduled employment in a 
local area or to any establishment or part of any establishment in a 
scheduled employment, having regard to their terms and conditions 

of service. 

It Is also provided that the provisions of this Act will not apply 

to the wages payable by an employer to a member of his family 
who is living with and is dependent on him [S. 26], 
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Powers of Central Government 


The Central Government is also empowered— 

(1) to add to the schedule by notification subject to the condi¬ 
tion of previous publication [S. 27]. 

(2) to give directions to a State Government as to the carrying 
into execution of this Act in the State [S. 28], and 

(3) to make rules [Ss. 29 & 30]. 


Doties of E 



ploycr 


The following in brief are the duties of the employer under the 
Minimum Wages Act — 

m To pay wages at a rate not less than the minimum rate 
[S 12], 

(2) To make only authorised deductions [S. 12]. 

(3) To pay overtime at rates fixed under the Act or under any 
law of the appropriate Government, whichever is higher 

[S. 14]. 

(4) To maintain the registers and records containing the pres¬ 
cribed particulars of employees, work performed, wages 
paid, receipts given etc. [S. 18]. 

(5) To exhibit in the prescribed manner the required notices 
[S. 18]. 

(6) To issue wage work and wage slips and authenticate entries 
in them in the prescribed manner [S.18]. 


QUESTIONS 


1. (a) Discuss the provisions of the Minimum Wages Act, 1948, according 

to which the employer must pay to his employees a minimum wage. 
What are the consequences of failure to pay the minimum wage? 

(b) Can a single application be made on behalf of or in respect of a 
number of employees under Section 20 of the Act? 

2. What are the remedies available to the worker who had been paid less than 
minimum rates of wages? State also the procedure for final determination of 
dispute. 


Chapter 37 


THE PAYMENT OF BONUS 

ACT, 1965 



The provisions of this Act came into operation ooMay 29th, 
1965, through an ordinance. The ordinance was subsequently re¬ 
placed by the Act which came into force on 25th September 1965. 


Concept of Bonus 

According to the Bonus Commission’s Report, the concept of 
bonus was construed as “sharing by the workers in the prosperity 
of the concern in which they are employed”. They further conten¬ 
ded that “in the case of low paid workers such sharing in prosperity 
augments their earnings and so helps to bridge the gap between the 
actual wage and the need-based wage”. A properly conceived bonus 
system linked to profit undoubtedly provides a measure of desirable 
flexibility to the wage-structure. 


Application 

This Act applies to (a) every factory as defined in the Factories 
Act, 1948 and (b) every other establishment in which 20 or more 
persons are employed on any day during an accounting year. Subse- 
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quent reduction to less than 20 employees will not make the Act 
inapplicable (S.l). The word “establishment” is a far wider term 
than “factory”. 


Where an establishment consists of different departments or 
undertakings or has branches, whether situated in the tame place or 
In different places, all such departments or undertakings or branches 
shall be treated as parts of the same establishment for the purpose 
of computation of bonus under this Act but where a separate 
balance sheet and profit and loss account are prepared and main¬ 
tained in respect of any such department or undertaking or branch, 
then they shall be treated as a separate establishment for the pur¬ 
pose of computation of bonus under this Act. 


Minimum Bonos 


The Act provides for payment by the employer to every em¬ 
ployee in an accounting year of a minimum bonus of 4 per cent of 
the salary or wage earned by the employee during the accounting 
year or Rs 40 (Rs 25 in case of employees under 15 years of age) 
whichever is higher Irrespective of whether there are profits In the 
accounting year or not (S.10). This provision is a deviation from the 
well-recognised principle that bonus should be payable only out of 
profits. 

An employee is defined by the Act as meaning— 

any person (other than an apprentice'' emploved on a salary or wage not exceed¬ 
ing Rs 1,600 per mensem in any industry to do any skilled or unskilled manual, 
supervisory, managerial, administrative, technical or clerical work for hire or 
reward, whether the tern s of employment be express or implied; [S 2(13)]. 

An employee is defined as including— 

(i) in relation to a factory, the owner or occupier of the factory including his 
agent, the legal representative of a deceased owner or occupier and a person 
named as manager of the factory under the Factories Act 1948; 

(ii) in relation to any other establishment, the person or authority having 
ultimate control over the affairs of the establishment and where such 
affairs are entrusted to a manager, managing director or managing agent, 
such manager, managing director or managing agent [S.2(14)J. 

Eligibility for Bonus 

Every employee Is entitled to payment of bonus in an accounting 
year in accordance with the provisions of this Act provided he has 
worked in the establishment for not less than 30 working days in 
that year [S.8]. An employee is however disqualified from receiving 
bonus under this Act If he is dismissed from service for— 
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(a) fraud; or ! 

(b) riotous or violent behaviour while on the premises of the 
establishment; or 

(c) theft, misappropriation or sabotage of any property of the 
establishment [S.9]. 

Computation of Gross Profit 

The Act provides for the computation of gross profits in respect 
of any accounting year providing a different mode of computation 
in case of a backing company (detailed in the First Schedule) than 
in case of other establishments (detailed in the Second Schedule). 
(S. 4). 

Available Surplus and Maximum Bonus 

The Act provides for calculation of “available surplus” as the 
gross profits after deducting certain sums such as depreciation and 
development rebate or allowance admissible under the Income-tax 
Act. [Sections 5 and 6 and Schedules]. If such surplus exceeds the 
minimum bonus payable, the employer is required to pay such sur¬ 
plus, in lieu of such minimum bonus, in proportion to the salary or 
wages of the employees subject to a maximum of 20% of such 
salary or wage [S.II]. In case of employees whose salary or wage 
exceeds Rs 750 per month, the bonus will be calculated as if his 
salary or wage were Rt 750 per month [S.12]. The excess of allocable 
surplus not distributed is carried forward for being set on upto the 
fourth succeeding accounting year [S.15]. Normally allocable sur¬ 
plus is 60 per cent of such available surplus. It is 67 per cent of the 
available surplus in an accounting year in case of a company (not 
being a banking company) which has not made arrangements under 
the Income-tax Act for the declaration and payment within India of 
dividends payable out of the profits in accordance with provisions 
of section 194 of that Act [S.(2)(4)]. 

The Limit for Payment 

The bonus payable to the employee under this Act must be 
paid in cash by the employer within a period of 8 months from the 
close of the accounting year. If there is a dispute regarding payment 
of bonus, it must be paid within a month from the date on which 
the award becomes enforceable or the settlement comes into opera¬ 
tion [S 19]. 

Exempted Class of Employees 

The Act however does not apply to certain classes of employees. 
For example, it does not apply to employees of the Life Insurance 
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Corporation of India, insurer carryirgon general Insurance business 
seamen under the Merchant Shipping Act, 1958, the Indian Red 
Cross Society, universities and other educational institutions as well 
as institutions not established for the purpose of profit [S. 32]. 

Salient Features of the Payment of Bonus(Amendnient)Ordinance 1972 

The Ordinance, which has been promulgated on 23-9-1972 has 
brought into effect certain important modifications to the Principal 
Act, which may be enumerated es follows— 

(1) The rate of minimum bonus has been raised from 4 per 
cent to 8£ per cent (which com*s to month’s wages in a 
year) of the. wages or salary earned by the employee during 
the accounting year commercing on any day in the year 
1971 or Rs 80 whichever is higher, irrespective of profits 
made or not in that accounting year, 

(2) Those employees who have not completed fifteen years of 
age will be entitled to receive Rs 80 in that accounting year. 

(3) The maximum bonus payable to an employee in account¬ 
ing year is restricted to 20 per cent of the salary or wages 
of the employee. 

(4) The bonus In excess of the quantum paid or payable in 
respect of the previous accounting year shall be credited to 
the Provident Fund accounts of the employees concerned. 

(5) An employee having no Provident Fund Account shall be 
paid the bonus in cash, when the bonus do^s not exceed 8J 
per cent. For 1971, the entire money is to be paid in cash. 

The Payment of Bonus (Amendment) Act 1976 

The amending Act provides for the payment of bonus to persons 
employed in certain establishments on the basis of production and 
productivity and for matters connected therewith. Factories and 
establishments employing twenty or more persons arc covered by 
the Act. Tihe appropriate Government has also the power to make 
the Act applicable to establishments employing fen or more persons. 

Amount of Bonus 

The amount of bonus payable to an employee under the Act is 
based on allocable surplus of profifs. The allocable surplus is a 
percentage of the available surplus which in turn is the gross profits 
of the accounting year less depreciation, development rebate, direct 
taxes and certain other prior charges. 

Where an employer has any allocable surplus in any accounting 
year, then he shall be bound to pay to every employee in respect of 
that accounting year a minimum bonus which shall not be less than 



The Payment of Bonus Act , 1965 


four per cent of the salary or wages earned by the employee during 
the accounting year or one hundred rupees whichever Is higher. In 
the case where the allocable surplus exceeds the said amount of 
minimum bonus payable to the employees, there shall be payable an 
amount in proportion to the salary or wage earned by the employee 
during the accounting year subject to a maximum of twenty per cent 
of such salary or wage. However, where the employee has not 
completed fifteen years of age at the beginning of that accounting 
year, the minimum bonus will be limited to sixty rupees instead of 
one hundred rupees. 


Boons Linked to Productivity 

The amending Act provides for agreements or settlements 
between the employer and the employee for payment of bonus linked 
with production. This p?yrrent shall be In lieu of bonus payable 
based on profits as provided under the Act. Where such agreements 
or settlements are entered into between the employer and the 
employee, or even where they are in existence previously, the 
employees will be entitled to receive bonus due to them under such 
agreements or settlements as the case may be. However such em¬ 
ployees shall not be entitled fo be paid such bonus in excess of 
twenty per cent of Ihe salary or wage earned by them during the 

relevant accounting year. 

The Payment of Bonus (Amendment Act 1977) 

The Amending Act has raised the minimum bonus to 8.33 per 
cent of salary or wages payable to the employee in the Accounting 
Year. There is no change in the maximum bonus payable which 


remains at 20 per cent. _ . 

The Act is now applicable to Banking Companies and ® 

Industrial Reconstruction Corporation of India. Calculation o 
gross profits in the case of Banking companies is now indicate^ 
through a schedule incorporated in the Act. Deduction of inve«t- 
rnent allowance from Income under the Income Tax Act is now 
permitted to be arrived at from gross profits. Audited accounts o 
banking companies are not liable to be questioned now in any 


dispute under the Act. 

Bonus may be paid based on production and productivity. 
Even here it shall not be less than 8.33 per cent. Employer# an 
Employees may also agree for payment of bonus under a formu a 
different from the one laid down by the Act. But such agreement 
require the aoproval of the appropriate Government and a mlnimu 
of 8.33 per cent bas to be paid. The maximum shall not also exceed 


20 per cent. 


Chanter 38 


WORKMEN'S 

COMPENSATION 

ACT, 1923 


The workmen’s compensation Act, 1923 creates a liability to 
pay compensation according to fixed rates subject to fixed maxima /or 
injury by accident under certain circumstances aad not to pay damages . 
The idea here is that If a workman employed in the services or 
employment, meets with an accident or injury, the employer would 
become liable under certain circumstances to pay compensation to 
the workman or to those dependent upon him. 

The object of the Act is to place an obligation upon certain 
types of employers and make them liable to pay compensation for 
personal injuries to their workers by accidents arising out of and in 
the course of employment which result in their total or partial 
disablement for a period exceeding 3 days, as well as for certain 
occupational diseases, such as anthrax, poisoning by lead, phosphorous, 
mercury, etc. 1 The administration of this Act is entrusted to the 
State Government by whom Commissioners are appointed for settle¬ 
ment of questions arising under the Act. All fatal accidtnis as well 
as accidents resulting in serious bodily injury must be reported to 
such Commissioners by the employer within seven days of the 

1 See Schedule III 
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death or serious bodily injury. The words “serious bodily injury ” 
have been added by (he Amendment Act of 1959 and mean “an 
injury which involves, or in all probability will involve, the perma¬ 
nent loss of the uae of, or permanent injury to, any limb, or the 

permanent ioss of or injury to the sight or hearing, or the fracture 
of any limb, or the enforced absence of the injured pesron from 
work for a pencd exceeding twenty days.” If a contract is entered 
into between the employer and the workman with regard to the 
amount of compensation, such a contract must be registered with the 
Commissioner. There were various amendments to the Act ofl923,the 
most important being Act XV of 1933, Act I of 1946, and Act 8 of 
1959. The Amend;ng Acts extended the scope of this type oi legis¬ 
lation to include new industries, occupations, and occupational 
diseases. The scale of benefit was also increased and the amount of 
comosnsation for death was raised. Widows, daughters, sitters. > eg*- 
tlmate minor children etc. were also included amongst dependants 
for compensation. The Act thus revised covers railways, tramways, 
factories, mines, docks, electricity, aircraft, mbeweiis circuses etc. 

Definitions 

The terms workman and employer are defined In section 2 of the 
Act as follows— 

"workman” means any person (oiher .hap a pereon “£ 

loymeut i, of a casual nai.re and who is employed otb»rw.se ,han 
for .he purposes of the employer’s trade or busrness) who Is- 

(if A railway eervant as defined in section 3 of the Indian Rail¬ 
ways Act 1890,* not permanently employed in any administrative. 
di«ric« or sub-divisional office of a railway and no. employed In any 

such capacity as is specified in Schedule II. or 

(ii) eroployed^onjnODtbly^wages^riot^exeeeding^oiW^ 'wbtdber 

;reo;.r“e.°o y f employment was made before the passta. of 

■n writing, but does no. . > , he Unio „ and any reference 

°o a“ :„? k maP wh h : ha“ been injured shall, where .he work*., '« 
dead, include a reference to his dependants or any o 

“employer” includes body of persons whether incorporate o 


3 IX of 1890 
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temporarily lent or let on hire to another person by the person 
with whom the workman has entered into a contract of service or 
apprenticeship, means such other person while the workman is 
working for him. 

Dependent 

Relations of the workmen are divided into three categories. In 
the first category are Included a widow, minor legitimate son, and 
unmarried legitimate daughter or a widowed mother. These would 
be considered to be the dependents of a workman whether in fact 
they are dependent on the earnings of the workman or not. The 
second category includes a sod or a daughter who has attained the 
age of 18 years and who is infirm, if he or she is wholly dependent 
on the earning of the workman at ihe time of his death. The third 
category includes a widower, a parent other than a widowed mother, 
a minor illegitimate son, an unnamed illegitimate daughter, a 
daughter whether legitimate or illegitimate, if married and minor, 
or if widowed and a minor, a widowed daughter-in law, a minor 
child of a deceased son, a minor child of a deceased daughter where 
no parent of the child is alive, or where no parent of the workmen 
is alive, a paternal grandparent. The right of the persons In the 
third category to share in the compensation payable under the Acl 
is dependent on their having been dependent on the earnings of the 
deceased workman at the time of his death. The question whether 
‘‘widowed mother” or parent ether than widowed mother would 
include a step-mother had come up for consideration before the 
Calcutta High Court and it was held that a step-mother was not 
covered by these expressions. It hud, however, been held by the 
Nagpur High Court that the expression “widowed mother” would 
include an adoptive widowed mother. 

When Employer Not Liable 

1 he employer is not liable — 

(1) if the injury does not resuh in the total or partial disable¬ 
ment of the workman for at least three days, or 

(2) if the injury, not resulting in death was caused by an acci¬ 
dent which is directly attributable to (a) the workman being, at 
that time under the influence of drink or drugs, or (b) the wilful 
disobedience of the workman to an order expressly given, or lo a 
rule expressly framed for securing his safety or (c) the wilful 
removal or disregard by the workman of any iafety guard or other 
device which to his knowledge was provided for the purpose of 
securing his safety, or 
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(3) if the accident did not arise out of and in the course of the 
employment, or 

(4) if the workman has instituted in a Civil Court a suit for 
damages in respect of the injury against the employer or any other 
person with regard to 2 (b) above, it has been held that mere negli¬ 
gence on the part of the workman does not amount to wtljul disobe¬ 
dience by the workman to an order expressly given. 3 It has been 
held that the Workmen’s Compensation Act does not make provi¬ 
sion for the reduction of the scheduled compensation on the score 
of any contributory negligence on the part of a workman who dies in 
consequence of injuries whicn he receives in the course of his 
employment which ordinarily would not be fatal or which in fact, 
as in the present case, are simple. 4 

When Employer Liable 

The Act provides that when a workman is employed in any emp¬ 
loyment mentioned in Part A of Schedule III (which is given later 
on) contracts any disease specified therein as an occupational disease 
peculiar to that employment the contracting of such disease would 
be deemed to be an injury by accident. The position is the same 
where a workman who has been in continuous employment for a 
period of not less than 6 months which period must not include a 
period of service under any other employer in the same kind of 
employment—in any employment specified in Part B of Schedule III 
contracts an occupational disease peculiar to that employment or i 
a workman whilst in the service or one or more employers In any 
employment specified in Part C of Schedule III for such continuous 
period as the Central Government may specify, contracts any 
disease specified therein as an occupational disease peculiar to that 
employment Part C has been inserted by the Amendment Act of 
1959 which has also added sub-sections 2A to section 3 to the 
effect that if any disease specified in Port C or Schedule III as an 
occupational diseases peculiar to that employment has been con¬ 
tracted by any workman during the continuous period not less than 
6 months not including a period of service under any other , 
employer in the same kind of employment, and the workman has 
during such period been employed in such employment under more 
than one employer, all such employers will be liable for the pay¬ 
ment of compensation in such proportion a, the Commissioner may 

deem just in the circumstances. 

* Allah Baksh v. Mohammad Allah Baksh, A.I.R. 1935 Cal. 670 

* Abdullah Kutty v. Cheriyamparambatt Janaki, M.R. 1953 Mad. 837 
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Power is given, to the State Government in the case of employ¬ 
ments specified in Parts A & B of Schedule III, and to the Central 
Government in case of Part C, to add any description of employ¬ 
ment by notification in the Official Gazette after giving at least 
3 months’ notice of such intention in the Official Gazette. The acci¬ 
dent will be deemed to have arisen out of and in the course of the 
employment unless the employer proves the contrary. Tbui the 
burden of proof has now been placed on the employer and not on 
the employee. It should be noted that for any other disease the 
workman will not be able to recover compensation unless the 
disease is directly attributable to a specific injury by accident arising 
out of and in the course or his employment [S.3(4)]. 

The employment of the workman does not necessarily commence 
from the moment when he reaches the place where he has to oegin 
his work and to the moment when he ceases that work. A reason¬ 
able interval of time and space has to be included." 

When a workman Is employed to do a particular work and he 
goes outside his own sphere and interferes with a machine which 
has nothing to do with his work and which is assigned to some 
other workman, he cannot claim compensation.' If, however, though 
in the ourst of employment the accident which h is occurred is an ordi - 
nary accident of life, there can be no claiut for compensation: as for 

example in one case a workman sprained his finger while removing 
bis socks preparatory to his work or where a man was seized wiih 
giddiness causing him to fall down-stairs it was held that a claim 
did not arise out of an accident specially connected with the 

employment. 7 

Thus to put it briefly, the workman will be entitled to get com¬ 
pensation from tyis employer if he can show that the injury wa« 
caused by accident which arose out of and in the course of hi* 
employment, irrespective of the question of negligence on the part 
of either the employer or employee, and if the workman was at the 
time of the injury engaged in the business of his employer and not 
engaged on his own or someone else’s work. 

It has been held by the Bombay High Court 8 that whereas “the 
course of the employment” emphasises the time when accidental 

TG a naV. Norton Hill Colliery Co . (1909), 2 K.B. 539 
e Love v. Pearson (1899), 1 Q.B. 261 

7 Peel v. Lawrence & Sons Ltd,, (1912) 5 B.W.C.C. 274; Buttler v. Burton-on Trent 
Union (1912,) 5 B. W.C.C. 355 

* Laxmibai A, Karangutkar v. The Chairman and Trustees Bombay Port Trust 
55, Bom. L.R. 924 
—44— 
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injury was caused, “out of employment” emphasises that there 
must be a casual connection between the employment and the acci¬ 
dent injury. A workman is considered to be acting in the course of 
his employment when he is engaged in doing something he was 
employed to do or when he is doing something in discharge of a 
duty to his employer directly or indirectly imposed on him by his 
contract ct service. A workman is ordinarily considered to begin 
his employment as soon as he reaches the place where he is 
supposed io be doing his work. A workman who suffers from an 
accident during transit on ^ork undertaken on behalf of his emplo¬ 
yer but out of his ordinary place of work is covered by the words 
“arising in the course of the employment”. 

For an accident to arise out) of employment, the risk of such an 
accident must to a greater or lesser degree have been inherent in the 
employment before the accident occurred. In another case 9 it was 
held that ii the employment is a contributory case, or if the employ¬ 
ment has accelerated the death, or if it could be said that the death, 
was due not only to the disease but the disease coupled with the 
employment, then the employer would be liable and it could be said 
that the death arose cut of the employment of the deceased 
workman. 

Liability for Contractors’ employees 

Generally it is the employer who is liable to compensate a 
worker for injuries suffered by him through an accident arising out 
of at d in the course of his employment. There are, however, cases 
when the employer or “principal” engages a contractor for the 
execution of the whole or any part of any work which has to he 
done by or for him. If in the course of his employment by such a 
contractor a workman suffers an injury, the question naturally 
arises as to who would be liable to pay compensation—the contrao- 
tor or the principal. If the contractor is engaged to do wholly or 
partly work which ordinarily forms part of the trade or business of 
the principal, the principal would be liable to pay compensation as 
if he were ttie direct employer. However, where the principal is so 
required to pay compensation to an injured workman or to the 
dependents of a deceased workman, he shall be entitled to be 
indemnified by the contractor to the extent of the liability thrown 
upon him in that respect. All question as to the right to and the 
amount of any such indemnity are to be settled by the commissioner 
for workmen’s compensation. Any contractor who is liable to pay 

8 Trustees of the Port of Bomay v. Yamunabai 54 Bom. L.R. 421 
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compensation or to Indemnify a principal is also entitled to be in¬ 
demnified by any person standing to him in relation of a contractor 
from whom the workman could have recovered compensation. This 
gives the comtractor a right to beindemnifid by a sub-contractor, if 
he has to pay compensation or to indemnify a principal. 

Schedule III referred to above is as shown below — 

SCHEDULE III 

List oj Occupational Diseases 


Occupational disease Empioyment 

PART A 


Anthrax Any employment— 

(n) involving the handling of 
wool, hair, bristles or animal 
carcases or parts of such car¬ 
cases, including hides, hoofs 
and horns; or 

(b) in connection with animals 
infected with anthrax; or 

(c) involving the loading, un¬ 
loading or transport of any 
merchandise. 

Compressed air illness of its Any process carried on In com- 
sequelae. pressed air. 

Poisoning by lead tetra ethyl. Any process involving the use of 

lead tetra-ethyl. 

Poisoning by nitrous fumes. Anjr process involving exposure 

to nitrous fumes. 

Poisoning by Organic Phospho- Any process involving the use or 
rous Insecticides. handling or exposure to the 

fumes, dust or vapour contain* 
v.* * n 8 an y of the organic phos¬ 

phorous insecticides 

PART B 

Poisoning by lead its alloys, or Any process involving the hand* 
compounds, or its sequelae ling or use of lead or any of 

excluding poisoning by lead its preparations of compounds 

tetra-ethyl. except lead tetra-ethyl. 
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Occupational disease Employment 

PART B, ( Contd .) 


Poisoning by phosphorous or Its 
compounds, or its sequelae. 

Poisoning by mercury, its amal¬ 
gams and compounds, or its 
sequelae. 

Poisoning by benzene, or its 
homologues, their amido and 
nitro-derjvatives or its seque¬ 
lae. 

Chrome ulceration or its seque¬ 
lae. 


Poisoning by arsenic or its 
compounds, or its sequelae. 


Pathological manifestations due 
to— 

(a) radium and other radio¬ 
active substances; 

(t>) X-rays. 

Primary epithellomatous cancer 
of the skin. 


Poisoning by halogenated hydro¬ 
carbons of the aliphatic scries 
and their halogen derivatives. 

ft 


Any process involving the use 
of phosphorous or its prepara¬ 
tions or compounds. 

Any process involving the use of 
mercury or its preparation or 
compounds. 

Any process involving the manu¬ 
facture, liberation, or use of 
benzene, benzene homolognes 
and their amido and nitroderi- 
vatives. 

Any process involving the use of 
chromic acid or bichromate of 
ammonium, potassium or 
sodium, or their preparations 
or the manufacture of bichro¬ 
mate. 

Any process involving the pro¬ 
duction, liberation or utilisa¬ 
tion of arsenic or its com¬ 
pounds. 

Any process involving exposure 
to the action of radium, 
radio-active substances, or 
X-rays. 

Any process involving the 
handling or use of tar, pitch, 
bitumen, mineral oil, paraffin, 
or the compounds, products or 
residues of these substances. 

Any process involving the 
manufacture, liberation and 
use of hydrocarbons of the 
aliphatic series and their 
halogen derivatives. 
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Occupational disease 


Employment 


PART B (Contd.) 


Poisoning by carboD disulphide 
or sequelae. 


Occupational cataract due to in- 
frared radiations. 


Telegraphist’s Cramp. 


Poisoning by manganese or a com¬ 
pound of manganese, or its 
sequelae. 


Poisoning b\ — 

Organic phosphorous 

insecticides hexa-ethyl tetra- 
phosphate (HETP), Tetraethyl 
pyrophosphate (TEPP3), 

and 

oo,-diethylo-p. nitro- 

phenyl-thiophosphate 

(PARATHION). 


Any employment in — 

(a) the manufacture of carbon 
disulphide; or 

( b ) the manufacture of artificial 
silk by viscose process, or 

(c ) rubber-industry; or 

(d) any other industry involving 
the production or use of 
products containing carbon 
disulphide or exposure to 
emanation from carbon 
disulphide. 


Any manufacturing process in¬ 
volving exposure to glare 
from molten material or to 
any other sources of infra-red 
radiations. 


Any employment Involving the 
use of telegraphic instru¬ 
ments. 


Any process involving the use 
of or handling of, or exposure 
to the fume, dust or vapour 
of, manganese or a compound 
of manganese, or a substance 
containing manganese. 

Any process involving the use, 
handling or exposure of the 
fumes, dust or vapour con¬ 
taining any of the organic 
phosphorous insecticides. 
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PART C 


Silicosis. Any employment involving ex¬ 

posure to the inhalation of 
dust containing silica. 

l 

Coal Miners’Pneumoconisosis. Any employment in coal mining. 
Asbestosis. Any employment in 

(1) the production of— 

(i) fibro cement materials of 
(ii) asbestos mill board or 

(2) the processing of ores con¬ 
taining asbestos. 


Bagassosis Any employment in the produc¬ 

tion of bagasse mill board or 
other articles from bagasee. , 



Who is a Workman ? 

“Workman” is defined by section 2(1) (n) of the Workmen’s 
Compensation Act of 1923 as any person (other than a person whose 
employment is of a casual nature and who is employed otherwise 
than for the purposes of the employer’s trade or business) who is 

(i) a railway servant as defined in section 3 of the Indian Railways Act, 1890, 
not permanently employed in any administrative, district or sub-divisional office of a 
railway and not employed in any such capacity as is specified in Schedule II; or 

(ii) employed on monthly wages not exceeding one thousand rupees, in any 
such capacity as is specified in Schedule II, whether the contract of employment 
was made before or after the passing of this Act and whether such contract is ex¬ 
pressed or implied, oral, or in writing; but does not include any person working in 
the capacity of a member of the Amend Forces of the Union any reference to a 
workman who has been injured shall, where the workman is dead, include a 
reference to his dependants or any of them. 

Schedule II as referred to above further elaborates the definition 
by stating that the following persons would fall undtr the heading of 
workman within the meaning of Section 2(1) (/i)-any person who is— 

(i) employed, otherwise than in a clerical capacity or on a railway, in con¬ 
nection with the operation or maintenance of a lift or a vehicle propelled by 
steam or other mechanical power or by electricity or in connection with the 
loading or unloading of any such vehicle; or 
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(ii) employed, otherwise than in a clerical capacity in any premises wherein 
or withiD the precincts whereof manufacturing process as defined in clause ( k ) 
of section 2 of the Factories Act, 1948 is being carried on or in any kind of work 
whatsoever incidental to or connected with any such manufacturing process or 
with the article made, (whether or not employment in any such work is within such 

premises or precincts) and steam, water or other mechanical power or electrical 
power is used; or 

(iii) employed for the purpose of making, altering, repairing, ornamenting, 
finishing or otherwise adopting for use, transport or sal# any articles or part of an 

article in any premises wherein or within the precincts whereof twenty or more 
persons are so employed; 

Explanation — For the purposes of this clause, persons employed outside such 
premises or precincts but in any work incidental to, or connected with the work 
relating to making, altering, repairing, ornamenting, finishing or otherwise adapt¬ 
ing for use, transport or sale any article or part of an article shall be deemed to 
be employed within such premises or precincts; or 

(iv) employed in the manufacture or handling of explosives in connection with 
the employers trade or business; or 

(v) employed, in any mine as defined in clause (f) of section 2 of the Mines 
Act, 1952, in any mining operation, or in any kind of work, other than clerical 
work, incidental to or connected with any mining operation or with the mineral 
obtained, or in any kind of work whatsover below ground; or 

Provided that any excavation in which on no day of the preceding twelve 
months more than fifty persons have been employed or explosives have been used, 
and whose depth from its highest to its lowest point does not exceed twenty feet, 
shall be deemed not to be a mine for the purpose of this clause; or 

(vi) employed as the master or as a seaman of— 

(a) any ship which is propelled wholly or in part by steam or other mecha¬ 
nical power or by electricity or which is towed or intended to be towed 
by a ship so propelled; or 

( b) any ship not included in sub-clause (a) of twenty-five tons net tonnages 
or over, or 

(c) any sea-going ship not included in sub-clause (a) or sub-clause (b) pro¬ 
vided with sufficient area for navigation under sails alone; er 

(vii) employed for the purpose of - 

[o] loading, unloading, fuelling, constructing, repairing, demolishing, clean¬ 
ing or painting any ship of which he is not the master or a member of the 
crew, or handling or transport within the limits of any port subject to the 
Indian Ports Act, 1908, of goods which have been discharged from or are 
to be loaded into any vessel; or 

[/>] warping a ship through the lock; or 

[c] mooring and unmooring ships at harbour wall berths or in pier; or 

[d] removing or replacing dry dock calsoons when vessels are entering or 
leaving dry docks; or 

[e] the docking or undocking of any vessel during an emergency; or 
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[f] preparing spicing coir springs and check wires, painting depth marks on 
lock-sides, removing or replacing fenders whenever necessary landing of 
gangways, maintaining life-buoys up to standard or any other maintained 
work of a like nature; or 

[*] any work on jolly-boats for bringing a ship’s line to the wharf; or 
(viii) employed in the construction, repair or demolition of— 

[a] any building which is designed to be or has been more than one storey 
in height above the ground or twelve feet or more from the ground level 
to the apex or the roof; or 

[b] any dam or embankment which is twelve feet or more in height from its 
lowest to its highest point; or 

[r] any road, bridge, tunnel or canal; or 

[d] any wharf, quay, sea-wall or other marine work including any moorings 
of ships; or 

(ix) employed in setting up, maintain, repairing, or taking down any telegraph 
or telephone line or post of any overhead electric line of cable or post’or standard 
or fittings and fixtures for the same; or 

(x) employed, otherwise than in a clerical capacity, in the construction work¬ 
ing, repair or demolition of any aerial ropeway, canal pipe-line, or sewer; or 

(xi) employed in the service of any brigade; or 

(xii) employed upon a railway as defined in clause [4] of Section 3, and sub¬ 
section (1) of Section 148 of the Indian Railways Act, 1890. either directly or 
through a sub-contractor, by a person fulfilling a contract with the railway admi¬ 
nistration; or 

(xiii) employed as an inspector, mail guard, sorter or van peon in the Railway 
Mail Service or as a telegraphist or as a postal or railway signeller or employed in 
any occupation ordinarily involving outdoor work in the Indian Posts and Tele- 

m 

graphs Department; or 

(xiv) employed, otherwise than in a clerical capacity, in connection with 
operations for winning natural petroleum or natural gas; or 

(xv) employed in any occupation involving blasting operations; or 

(xvi) employed in the making of any excavation in which on any one day of 
the preceding twelve months more than twenty-five persons have been employed 
or explosives have been used, or whose depth from its highest to its lowest points 

exceeds twelve feet; or 

(xvii) employed in the operation of any ferry boat capable of carrying more 
than ten persons; or 

(xviii) employed, otherwise than in a clerical capacity, on any estate which Is 
maintained for the purpose of growing cardamom, cinchona, coffee, rubber or tea, 
and on which on any one day in the preceding twelve months twenty-five or more 

persons have so been employed; or 
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(xix) employed, otherwise than in a clerical capacity, in the generaiing, 
transforming, or supplying of electrical energy or in the generating or supplying 
of gas; or 

(xx) employed in a light-house as defined in clause (d) of Section 2 of the 
Indian Lighthouse Act, 1927; or 

(xxi) employed in producing cinematograph picture intended for public 
exhibition or in exhibiting such pictures; or 

(xxii) emplopad in the training, keeeping or working of elephants or wild 
animals; or 

(xxiii) employed in the tapping of palm-tress or the felling or logging of trees, 
or the transport of timber by inland waters, or the control of extinguishing of 
forest fires; or 

(xxiv) employed in operations for the catching or hunting of elephants or 
other wild animals; or 

(xxv) employed as a driver; or 

(xxvi) employed in the handling or transport of goods in, or within the 
precincts of,— 

(a) any warehouse or other place in which goods are stored, and in which on 
any one day of the preceding twelve months ten or more persons have been 
so employed; or 

(b) any market in which on any day of the preceding twelve months, fifty or 
more persons have been so employed; or 

(xxvii) employed in any occupation involving the handling and manipulation of 
radium or X-rays apparatus, or contact with radio-active substances; or 

fxxviii) employed in or in connection with the construction, erection, dis¬ 
mantling, operation or maintenance of an aircraft as defined in section 2 of the 
Indian Aircraft Act, 1934; or 

(xxix) employed in farming by tractors or other contrivances driven by steam 
or other mecbaoical power or by electricity; or 

txxx) employed, otherwise than in a clerical capacity, in the construction, 
working, renair or maintenance of a tube-well; or 

(xxxi) employed in the maintenance, repair or renewal of electric fittings in 
any building; or 


(xxxii) employed in a circus. 

Explanation In this Schedule, “the preceding twelve months’* relate in any 

particular case to the twelve months ending with the day on which the accident in 
which case occurred. 

Amount of Compensation 

The scale of compensation is given clearly in Schedule IV which 
Is given below— 
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SCHEDULE IV 

(See Section 4) 

COMPENSATION PAYABLE IN CERTAIN CASES 


Monthly wages of the 
workman injured 

1 

Amount for Compensation for 

Half-monthly 
payment as 

Death 

2 

Permanent 

total 

disablement 

3 

compensation 
for temprorary 
disablement 

4 

More than 

But not 





morethan 




Rs 

Rs 

Rs 

Rs 

Rs nP 





Half bis 

0 

60 

7,200 

10,080 

monthly wages 

60 

90 

9,000 

14,608 

36 00 

90 

120 

11,520 

16,128 

42.00 

120 

150 

13,500 

18,900 

48.75 

150 

200 

16,800 

23,520 

60 00 

200 

300 

18,000 

25,200 

82.50 

300 

400 

19,200 

26,880 

100 00 

400 

500 

21,000 

29,400 

118.75 

sdb 

600 

21,600 

30,240 

135 00 

600 

700 

23,100 

32,340 

148 75 

700 

800 

24,000 

33,600 

160.00 

800 

900 

27,000 

• w 

37,800 

168.75 

900 

1,000 

30.000 

42,000 

175.00 


Column 1 shows the scale o' monthly wages according to which 
compensation is payable at rates mentioned In column 2 in case 
death results from the injury, and at rates given in column 3 where 
the injury results in permanent total disablement. Total disablement 
is defined by section 2 (1) to mean— 

4 Such disablement, whether of a temporary or permanent nature, as incapa¬ 
citate? a workman for all work which he was capable of performing at the time of 
the accident resulting in such disablement: Provided that permanent total disable¬ 
ment shall be deemed to result from every injury specified in Part I of Schedule I 
or from any combination of injuries specified in Part II thereof where the aggregate 
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percentage of the loss of earning capacity, as specified in the said Part II against 
those injuries, {.mounts to one hundred per cent, or more” (S. 2 (1) ]. 

Injuries deemed lo result in permanent total disablement are 
listed in Part I of Schedule I of the Act— 

SCHEDULE I 
[See Sections 2(1) and 4] 

PART I 

LIST OF INJURIES DEEMED TO RESULT IN 
PERMANENT TOTAL DISABLEMENT 


Percentage 

Description of injury of loss of 

earning 
capacity 

1. Loss of both hands or amputation at higher sites ... 100 

2. Loss of a hand and a foot ... 100 

3. Double amputation through leg or th'gh, or amput¬ 
ation through leg or thigh on one side and loss of 

other foot ... ... ... ... joo 

4. Loss of sight to such an extent as to render the clal- 

ment unable to perform any work for which eye¬ 
sight is essentia! ... ... ... ... jqO 

5. Very severe facial disfigurement ... ... ... joo 

6. Absolu te deafness ... ... ... ... joo 

If the permanent disablement Is not total but partial, the following 
table is laid down in Schedule, I Part II to the Act- 


Serial 

No. 


SCHEDULE I 
PART II 

LIST OF INJURIES DEEMED TO RESULT IN PERMANENT 

PARTIAL DISABLEMENT 


Serial 

No. 


Description of injury 


1 . 

2 . 

3. 


Amputation cases—upper limbs {either arm) 

Amputation through shoulder joint 

Amputation below shoulder with stump Jess than 
8” from tip of acromin 

# ••• • • • 

Amputation from 8” from tip of acromin to less than 
4£” below tip of olecranon 


Percentage 

of lois of 
earning 
capacity 


• • • 


90 


80 


70 
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Serial Description of injury 

No. 


Percentage 
of los* of 
earning 
capacity 


4. Lo 38 of a hand or of the thumb and four fingers of 
one hand or amputation from 4i” below tip of 
olecranon 

5. Loss of thumb 

• • • • • *■ ••• 

6. Loss of thumb and ilt metacarpal bone 

7. Loss of four fingers of one hand 

8. Loss of three fingers of one hand 

9. Loss of two fingers of one hand 

10. Loss of terminal phalanx of thumb 

Antf utatton cases — lower limbs 


60 

30 

40 

50 

30 

20 

20 


11. Amputation of both feet resulting in end-bearing 
stumps 

12. Amputation through both feet proximal to the meta- 
tarso-phalangeal joint 

13. Loss of all toes of both feet through the metatarso¬ 
phalangeal joint 

14. Loss of all toes of both feet proximal to the proxi¬ 
mal inter-phalangcal joint 

15. Loss of all toes of bo # h distal to the proximal inter- 
phalmgeal joint 

16. Amputation at hip 

17. Amputation below hip with stump not exceeding 5" 
in length measured from tip of great trenchanter ... 

18. Amputation below hip with stump exceeding 5 99 In 
length measured from tip of great trenchanter but 
not beyond middle thigh 

19. Amputation below middle thigh to 3|” below knee 

20. Amputation below knee with stump exceeding 3i ,f 
but not exceeding 5” 

21. Amputation below knee with stump exceeding 5 99 ... 

22. Amputation o r one foot resulting in end-hearing ... 

23. Amputation through one foot proximal to the meta- 
tarso-phalangeal joint 

24. Loss of all toes of one foot through the metatarso¬ 
phalangeal joint • •• ... ... ... 

Other Injuries 

25. Loss of one eye, without compHcatioas, the other 

normal ••• ••• ••• ••• • 


90 

80 

40 

30 

20 

90 

80 

70 

60 

50 

40 

30 

30 

20 

40 
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Serial 

No. 


Description of injury 


Percentage 
of loss of 
earning 
capacity 


27. 

28. 

29 

30 


31. 

32. 
33 

34. 

35. 

36. 

37. 

38. 


39. 

40. 

41. 

42. 


• • • 


• I « 


• • • 


15 

11 

9 

5 


26. Loss of vision of one eye without complication or 

disfigurement of eye-ball, the other being normal ... 30 

Loss of — 

A — Ungers of right or leji hand 

index finger 

Whole 

# • * ••• 

Two phalanges ... ... ... 

One phalanx ... 

Guillotine amputation of tip without loss of bone 

Middle finger 

Whole 

Two phalanges 
One phalanx ... 

Guillotine amputation of tip without loss of bone 

King or little finger 

Whole 

• •• ... ... 

Two phalanges 

One phalanx ... 

Guillotine amputation of tip without loss of bone 

B — Toes oj right or left fool 

Great toe 

Through metatarso-phalangeal joint 

Part, with some loss of bone 

Any oihtr toe 

Through metatarso-phalangeal joint 
Part, with some loss of bone 

Two toes of one foot, excluding great toe 

43. Through metatarso-phalangeal joint 

44. Part, with some loss of bone 

Three toes of one foot, excluding great toe 

45. Through metatarso-phalangeal joins 

46. Part, with some loss of bone 

,, « « F ° Ur ,0ej °f one foot, excluding great toe 

47. Through metatarso-phalangeal joint 

48. Part with seme loss of bone 

* * • • • • \ 

NOTE: Complete and permanent loss of the use nf flnv 

itjzse -- ---Sri'S 


12 

9 

7 

4 

7 

6 

5 
2 


14 

3 

3 

1 

5 
2 

6 
3 

9 
3 
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Partial disablement is defined by section 2 (g) to mean— 

“where the disablement is of a temporary nature, such disablement as reduces 
the earning capacity of a workman in any employment in which be was engaged at 
the time of the accident resulting in the disablement, and where the disablement is 
of a permanent nature, such disablement as reduces his earning capacity in every 
employment which he was capable of undertaking at that timer Provided that every 
injury specified in Part II of Schedule I shall be deemed to result in permanent 

partial disablement*’. 

In case of temporary disablement, total or partial 9 section 4 (i) 
require* a half ibonthly payment to be made on the sixteenth day 
from the date of the disablement, if ths disablement lasts a period 
of 28 days or more or after the expiry of a waiting period of threo 
days from the date of disablement where the disablement lasts for 
a period of less than 28 days and thereafter half-monthly during the 
disablement or during a period of five years, whichever period is 
shorter. This payment is at the rate as shown in column 4 of 
Schedule IV a sum, equal to oue half of his monthly wages, not ex¬ 
ceeding Rs 30. It should be noted that any payment or allowance by 
way of compensation, but not for medical treatment, which the 
workman may have already received from the employer during the 
period of disablement should be deducted and that no half-monthly 
payment should exceed the amount by which half the amount of the 
monthly wages of the workman belore the accident exceeds half the 
amount of such wages which he is earning after the accident proviso 

to S. (4) (1) ]. 

A new section, 4A, has been added by the Amendment Act of 
1959 to the effect that compensation mmt be paid as soon as it falls 
due, but that if the employer does nos accept liability to the extent 
claimed he must make provisional payment to the extent accepted by 
him either by depositing it with the Commissioner or made to the 
workman. A penalty for non-payment within one month is also laid 

down by the same section. 

• • 

Wages— The term "wages" is defined by section 2(m) as including any privi¬ 
lege or benefit which is capable of being estimated in money; other than a travelling 
concession or a contribution paid by the employer or a workman towards any 
pension or provident fund or a sum paid to a workman to cover any special expenses 
entailed on him by the nature of his employment. 

Monthly wages means according to section 5, the amount of wages deemed to 

be payable for a month’s service (whether the wages are payable by month or 

whatever other period or at piece rates) and calculated as follows, namely 

1 (a) where the workman has, during a continuous period of not les * 
twelve months immediately preceding the accident, been in the service . 
employer who is liable to pay compensation, the monthly wages of tne 
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shall be one-twelfth of the total, wages which have fallen due for payment to him 
by the employer in the last twelve months of that period; 

(b) where the whole of the continuous period of service immediately preceding 
the accident during which the workman was in the service of the employer who is 
liable to pay the compensation was less than one month, the monthly wages of the 
workman shall be the average monthly amount which during the twelve months 
immediately preceding the accident, was being earned by a workman employed on 
the same work by the same employer, or if there was no workman so employed, 
by a workman employed on similar work in the same locality; 

(c) in other cases, (including cases in which it is not possible for want of 
necessary Information to calculate the monthly wages under Clause (b) the 
monthly wages shall be thirty times the total wages earned in respect of the last 
continuous period of service immediately preceding the accident from the 
employer who is liable to pay compensation, divided by the number of days 
comprising such period. 

Explanation— A period of service shall, for the purposes of this section be 
deemed to be continuous which has not been interrupted by a period of absence 
from work exceeding fourteen days. 

Distribution of Compensation 

The Act provides that compensation payable in respect of a 
workman whose injury has resulted in death, or compensation pay¬ 
able as a lump sum to a woman or person under a legal disability, 
must be deposited with the Commissioner and should not be paid 
directly by the employer. The employer is, however, permitted to 
make advances to any dependent on account of compensation pay¬ 
able in the case of a deceased workman provided the amount so 
paid does noi exceed an aggregate of Rs 100. The employer is also 
permitted to deposit with the Commissioner any amounts payable 
as* compensation which are not less than Rg 10. The receipt given 
by the Commissioner for such deposit shall be a sufficient discharge 
for payment of such compensation. Out of the money deposited 
with the Commissioner as compensation in respect of a deceased 
workman, the Commissioner must deduct the actual cost of the 
workman’s funeral expenses not exceeding Rs 50 and pay this 
amount to the person who hag borne such expenses. The compensa¬ 
tion deposited in case of a deceased workman should be apportioned 
among the dependents of such deceased workman in such proportion 
as the Commissioner thinks fit. If, however, the amount is to bo 
payable to a woman or a person under legal disability the same nuy 
be invested or otherwise dealt with for the benefit of such woman 
or person under disability (S.8). Cunipcnsution payable under this 
Act either in a lump sum or by a half monthly payment cannot be 
assigned , attached or charged [S.9J. 
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The Commissioner must be given notice of the accident as soon af 
practicable after the happening of the event and the proceedings 
should then be commenced within two years of the occurrence of the 
accident, or, in case of death, within two years from the date of 
death. However, the Commissioner may entertain and decide any 
case even though notice has not been given or the claim is not made 
In due time if he is satisfied that such failure was due to sufficient 
cause. In case the accident has resulted in contracting a disease. It 
shall have been taken to have occurred on the first of the days 
during which the workman was continuously absent [S. 10]. In case 
of partial disablement due to contracting of any such disease and 
which does not force the workman to absent himself from work, the 
two years period is to be counted from the day the woikman gives 
notice of disablement to his employer. It has been held that Incapa¬ 
city for work means loss or diminution of the wage earning capacity 
and includes inability to get work as a result of the injury which 
the workman has sustained. 10 

Commissioners 

We have seen that the Commissioners play an important part 
in connection with the working of this Act, These Com nisstouers are 
appointed by the Stale Government by notification in the Official 
Gazette and are deemed to be public servants . These are the officers 
before whom tn aejauh oj an agreement , all proceedings under ihts Act 
on the question of liability for compensation including the question 
as to whether the person injured was a workman huve to be referred . 
No Civil Court has jurisdiction to settle , decide or deal with these 
questions which are thus brought under the jurisdiction of the 
Commissioner. Of course, the Commissioner to be referred to is the 
Commissioner for the local area in which the accident takes place 
[Sc. 19, 20 & 21]. The act aims at an amicable settlement if possible 
between the employer and the workman and the application there¬ 
fore ha* not to be made to the Commissioner unless and until the 
question at issue is one on which they have been unable to settle by 
agreement. The Commissioner is given alt the powers of a Civil Court 
under the Code of Civil Procedure , 1908, for the purpose of taking 
evidence on oath and of enforcing the attendance of witnesses and 
compelling production of documents. A brief memorandum of the 
ftubstance of the evidence of every witness has to be made by the 
Commissioner. He may 9 if he thinks fit submit any question oj law 
for decision to the High Court [Secs. 23, 25 and 27]. If, however, the 

10 Balt v. Hunt & Sons Ltd . (1912), A. C. 496. 
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partie* have come to a settlement the memorandum thereof is to be 

sent by the employer to the Commissioner, who on being satisfied 

as to its genuineness records it in a register kept for the purpose 
[S. 28]. v 


Appeals 


There is an appeal within sixty days to the High Court frjrn the 
following orders of the Commissioner — 

(1) an order awarding as compensation a lump sum whether by 
way of redemption of a half-monthly payment or otherwise or dis¬ 
allowing a claim in full or in part for a lump sum; 

(2) an order refusing to allow redemption of a half-monthly 
payment; 

(3) an Older providing for the distribution of compensation 
among the dependents of a deceased workman, or disallowing 
any claim of a person alleging himself to be such dependent; 

(4) an order allowing or disallowing any claim for the amount 

of an indemnity under the provisions of sub-section (2) of section 
12; or 

(5) an order refusing to register a memorandum of agreement 

or registering the same of providing for ihe registration of the 
same subject to conditions. 


No appeal will lie in any case in which the parties have agreed 
to abide by the decision of the Commissioner, or in which the order 
of the Commissioner gives effect to an agreement come to by the 
parties. Besides, an appeal wiil uoc lie against an order unless a 
substantial question of law is involved and in case or orders [except 
under (2) above] unless the amount in dispute is not less than 
Rs 300. An appeal by the employer under (1) above wjli not lie 
unless the memorandum of appeal is accompanied by a certificate 
by the Commissioner that the appellant has deposited with him 
the amount payable under the order appealed against [S. 30]. 


QUESTIONS 


1. What method is laid down in the Work men’s 
calculating monthly wages of a workman ? 


Compensation Act for 


2. Discuss briefly the liability of an employer for ,he payment of compen¬ 
sation. and state the amount of compensation payable on (a) death and (bi • . 
disability. D ' parllal 

- 45 - 
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3. During the course of proceedings under the Workmen’s Compensation 
Act the parties to the dispute arrive at an amicable agreement, and ask the Com¬ 
missioner to record it and to pass a decree in terms thereof. Can he do so ? 

What are the circumstances under which a workman can sue his employer 
under the Workmen’s Compensation Act ? 

4. What are the discretionary powers given to the Commissioner under the 
Workmen’s Compensation Act regarding distribution of compensation amongst 
the descendants of a deceased workman, and from what order of the Commissioner 
will an appeal lie and where? 

5. What defences are available to an employer against a claim under the 
Workmen’s Compentation Act for compensation made by a workman in the 

employment? 

6. In what different industries and occupations are workmen entitled to 
receive compensation under the Workmen’s Compensation Act? 

7. (a) Explain fully the expression ‘arising out of and in the course of 

employment’ as used in Section 3 of the Workmen’s Compensation 

Act, 1923. 

(b) Explain the provisions of the Workmen’s Compensation Act relating 

to distribution of compensation. 

8. (a) ‘No claim for compensation shall be entertained by a Commissioner 

unless notice of the accident has been given in the proper manner. 

Explain with reference to Workmen’s Compensation Act. 

(b) Is the order of the Commissioner under the Workmen’s Compen¬ 
sation Act, 1923, appealable? If so, where and under what 

circumstances ? 

9. When is an employer (i) liable, (ii) not liable, to pay compensation for 
personal injury to a workman? 

10. Discuss fully “personal injury caused by accident arising out of and in the 
course of employment.” 

11. Enumerate the exceptions to the employer’s liability for compensation 
under the Workmen’s Compensation Act. 



Chapter 39 


THE EMPLOYEES' 
PROVIDENT FUNDS 

ACT, 1952 


Thb employees’ Provident Funds Act is one more piece of 
social insurance legislation in India and provides for the institution 
of compulsory provident fund for employees in factories. Its object 
is to make some provision for the distant future of the industrial 
worker so that he is not put to unnecessary hardship after retire- 
menc. The Act came into force on November 1, 1952. 

Extent of Application 

It extend* to the whole of India except Jammu and Kashmir and 
applied in the first instance to factories employing 50 or more 
persons and which have completed 3 years of tneir existence The 
Act was subsequently amended and now factories employing 20 o 
more persons are covered but the Act will not apply uutil the expiry 
of 5 years from the date of their establishment. The Act wag 
initially made applicable to only six scheduled industries, namely 
cement; cigarette; electrical; mechanical or general engineering 
products; iron and steel; paper and textile* (cotton, silk and j u;e f 
Subsequently, the scope of the «cheme was extended to many more 
Industrie*. The Act was amended in 1958, 1960, 1962, 1963 and 1965 
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with a view to enlarge its coverage. The consequences of the 
amendment infer alia are— 

(1) The Act which was hitherto applicable to establishments 
employing 50 or more persons will now cover establishments emp¬ 
loying 20 or more persons. 

(2) An establishment once covered under the Act will continue 
to be so covered despite reduction in employment strength below 20 
except) where the number of persons employed is reduced to less 
than 15 and remains so for a continuous period of not Jess than one 
year. 

(3) Different departments of an establishment will be treated as 
parts of the same establishment. 1 

(4) Retaining allowance received by the employees will be 
taken into account for purposes of calculating contributions. 

(5) Establishments employing 20 or more persons but less than 
50 will not attract the provisions of the Act until the expiry of 5 
years from the date of their establishment, aid in case of establish¬ 
ments employing 50 or more persons the exemption is for 3 years. 

(6) Establishments registered under the Co-operative Societies 
Act employing lest; than 50 persons and working without the aid of 
power will not be covered under the Act. 

(7) Central Government may, having regard to the financial 
position of any class of establishments, exempt) that class of 
establishments from the operation of this Act for such period as 
may be specified in the notification. 

(8) Railing the wage limit for eligibility to become members of 
the provident fund to be Rs 1,000 per month. 

(9) Extension of the benefits of the Act to employees employed 
by or through a contractor in connection with the work of the 
establishment covered under the Act and enabling the employer to 
recover the contribution from the contractor. 

« 

The Act and the Scheme cannot be applied retrospectively to 
any establishment. 2 Any demand for provident fund contribution 
for a back period is not merely illogical and oppressive but plainly 
inconsistent with the terms of the enactment. 8 

l* Delhi Cloth and General Mills Co. Ltd. v. Regional Provident Fund Commit - 
sioner — 1961 II-L. L. J. 444 

2 See Ever shine Metals and another v. Regional Provident Fund Commissioner — 
1962-11 L. L. J. 479 

* K. R. Subbier v. Regional Provident Fund Commissioner—XXIII F. J. R. 
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The date of establishment of a factory under Ihe Act means the 
date when the manufacturing process started and a change of owner¬ 
ship would not start a fresh date of establishment of a factory. 1 


Tests for Determining the Applicability of the Act 

1. The word “factoiy” in Sec. 1 (3) (a) is comprehensive so as 
to cover not only factories exclusively engaged in any scheduled 

industry, hut also composite factories in industries some of which 

fall within the schedule and some do not. The test for determining 
whether ox - not the Act applies to such a composite factory is 
whether its activity which falls within the schedule is its primary and 
dominant activity or only its incidental or feeder activity. In the 

former case, the whole factory is within the purview of the Act, and 
in the latter case not. 

The requirements as to the number of persons employed applies 
to “factory 1 ’ and not to “industry”, and so if the composite factory 
employs the prescribed number of persons, the Act applies to it, even 
though the unit engaged in the scheduled industry may be employing 
less than the prescribed. 6 

2. If one of the several industries carried on in one premises is 
a primary and dominant industry aud the other industries are minor 
or subsidiary industries which aie only feeders of the main industry, 
it is the character of the main industry which determines whether or 
not Ihe Act would apply, depending upon whether the main industry 
falls or does not fall within Schedule I of the Act. 

But if the several industries which are being run on one premises 
are independent and separate industries, the question as to which is 
dominant and which is feeder does not arise, and in such a case if 
any one of the industries fall within Schedule I, the provisions of 
the Act will apply to the entire factory. Iu such a case, the require¬ 
ment as to the minimum number of employees applies to the 
establishment as a whole and not to each separate activity carried 
on in the premises. 6 

3. Section 1 (3) (b) which confers on the Central Government 
the power to extend the application of the Act to new estabalishments 

6 Rabindranath Textile Mills v. Secretary, Ministry of Labour, Government of 

India, and another. 

6 Regional Provident Fund Commissioner , Bombay v. Shree Krishna Metal Mfv 
Co., Bhandra, 1962, I. L. L. J. 427 Jg ' 

8 Associated Industries Pvt. Ltd., v. Regional Provident Fund Commissionr 
Kerala 1963, 2 L. L. J. 652 
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by adding them to the schedule is valid and constitutional. It does 
not delegate uncontrolled legislative power to the executive, nor 
does it suffer from the vice of discrimination. 7 

Sate of Contributions 

The employer’s contribution to the fund has been fixed as 6J 
per cent of the basic wages and dearness allowance and retaining 
allowance, if any, for the time being payable to each of the emplo¬ 
yees. The employee’s contribution is equal to that of the employers. 
It is, however, open to an employee to contribute up to per cent 
of his basic wages plus dearness allowance plus retaining allowance. 
Retaining allowance means, an allowance payable for the time being 
to an employee of any factory or other establishment during any 
period in which the establishment is not working for retaining his 
services. With effect from January 1, 1963, the statutory rate of 
provident fund contribution has been raised to 8 per cent in esta¬ 
blishments employing 50 or more persons engaged in (i) Cigarettes; 

(ii) Electrical, Mechanical and General Engineering Product, 

(iii) Iron & Steel, (iv) Paper (other than hand made paper) and 
(v) Cement (with effect from 1st April, 1953). 

From time to time number of industries were brought under the 
purview of enhanced rate of provident fund contribution and the 
establishments thus covered are, viz. 1. Textiles (made wholly or in 
part of artificial silk and wool); 2. Matches; 3. Edible Oils & fats, 
other than Vanaspati; 4. Rubber and rubber products; 5. Electricity 
Including the generation, transmission and distribution thereof; 

6. Tea; 7 Printing other than printing industry relating to newspaper 
establishments as defined in the Working Journalists (conditions of 
Service) and Miscellaneous Provisions Act, 1955]. including the pro¬ 
cess of composing types for printing, printing by letter process litho¬ 
graphy, photogravure or other similar process of book binding; 

8. Glass; 9. Stone-ware pipes; 10. Sanitary wares; 11. Electrical por¬ 
celain insulators of high and low tension; 12. Refractories;l3. Tiles; 

14. Heavy and fine chemicals, including the following: fertilizers 
Turpentine, Rosin, Medical and Pharmaceutical preparations, toilet 
preparations, soaps, inks, intermediates, dyes, colour lakes and 
towers, fatty acids, and oxygen, acetylene and carbon-dioxide gases; 

15. Indigo; 16. Non edible animal oils and fats; 17. Mineral Oil re¬ 
fining industry and 18. Newspaper establishments; 19. Sugar; 

20. Lac including shellac; 21. Industrial and Power Alcohol industry; 

22.Asbestos Cement Sheets industry; 23. Biscuit making industry 

7 Mohmedali and others v. Union of India, 1963, I. L. L. J. 536 
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Including composite units making biscuits and products such as 
bread, confectionery and milk and milk powder; 24. Mica industry; 
25. Plywood industry; 26. Automobile repairing and servicing 
industry; 27. Rice milling; 28. Flour milling; 29. Dal milling; 
30. Starch industry; 31. Petroleum or natural gas exploration, pros¬ 
pecting, drilling or production; 32. Petroleum or natural gas refin¬ 
ing, 33. Leather and leather productg industry; 34. Stone-ware 
jars; 35. Crockery; 36. The fruit and vegetable preservation Indus¬ 
try, that Is, any industry which is engaged in the preparation or 
production of any of connected articles; 37. Cashewenut industry; 
38. Confectionery industry. 39. Buttons; 40. Brushes; 41. Plastio 
and plastic products; 42. Stationery products; 43. Aerated water, 
soft drinks or carbonated water; 44. Distilling and rectifying or 
spirits (not falling under industrial and power alcohol) and blend¬ 
ing of spirits industry; 44. Paint and varnish industry; 45. Bono 
crushing industry; 46. Pickers industry; 47. Milk and milk pro¬ 
ducts industry; 48. Employees of non-ferrous metals and alloys in 
the form of ingots industry; 49. Bread industry; 50. Stemming or 
redrying of tobacco leaf industry, that is to say, any industry 
engaged in the stemming, re-drying, handling, sorting, grading or 
packing of tobacco leaf; 51. Agarbatti (including dhoop and dhoop- 
batti) industry; 52. Coir (excluding the spinning sector) industry. 

Protection against Attachment 


The Act provides that the amount standing to the credit of any 
member in the fund shall not in any way be capable of being 
assigned or charged and shall not be liable to atsschment under any 
decree or order of any Court in respect of any debt or liability in¬ 
curred by the member. No employer can by reason only of his 
liability for the payment of any contribution to the fund reduce 
directly or indirectly the wages of any employee to whom the 
scheme applies or the total quantum of benefit in the nature of old 
age pension, gratuity or provident fund to which the employee is 
entitled under the terms of his employment. 


Who Can be a Member 


Every employee employed in or in connection with the work 
of a factory or other establishment to which this Act applies and 
whose emoluments do not exceed R« 1,600 per month shall be enti¬ 
tled and required to become a member of the Fund from the begin- 
ing of the month following that in which he has completed sbt 
months’ continuous service or has actually worked for not less than 
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120 days within a period of six months or less In that factory or 
other establishment or in any other factory or other establishment 
to which the Act applies under the same employer or partly in one 
and partly in the other or has been declared permanent in any such 
factory or other establishment whichever is the earliest. A person 
who had been totally Incapacitated for work in a particular estab¬ 
lishment and had withdrawn his accumulation in full can now 
become a member of the Fund on subsequent employment in any 
establishment mentioned in the schedule to the Act. 

Administration Charges 

The central government may in consultation with the central 
board and having regard to the resources of the Fund available for 
meeting its normal administration expenses fix the percentage of 
administrative charges on the pay namely, basic wages, dearness 
allowance, retaining allowance and cash value of the food conces¬ 
sion admissible thereon of the employee. 

THE EMPLOYEES’ FAMILY PENSION SCHEME 1971 
The Scheme 

The scheme was introduced by the Central Government in 
exercise of the powers conferred on It under section 6A of the 
Provident Funds Act. It applies to all establishments covered by 
the Act except those which have a pension scheme on a scale which 
is not less favourable than those provided under this scheme. 

The scheme is an Important social security measure and is in¬ 
tended to provide protection to the families of industrial workers 
who may be rendered destitute because of death or retirement of 
the earning member. The scheme is independent of all other social 
security legislations and therefore the benefits available are only In 
addition to the benefits available under other enactments. 

Employees of all factories and other establishments covered 
under the Employees’ Provident Fuod and Family Pension Fund 
Act 1952 are covered by the scheme and are obliged to become 
members of the scheme. A member of the Family Pension Scheme 
will continue to be so until he attains the age of 60 years or until he 
retires or quits the service and withdraws or becomes entitled to 
withdrrw the benefits to which he is eligible under the scheme or 
dies during the period of reckonable service, whichever is the 

earliest. 
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The family pension wj|! he paid from the beginning of the 
month immediately following the month in which a member of the 
scheme die*. The pension is payable to the widow or widower up- 
to the date of death or remarriage whichever is earlier failing which 
to the eldest surviving minor son until he attains the age of 18 and 
failing both to the eldest surviving unmarried daughter until she 
attain* the age of 21 or marries, whichever is earlier. The pension 
amount range* from Rs 40 to Rs 150 per month, the actual amount 

depending upon the pay of the particular memoer at death and the 
age of his entry into the scheme. 

Besides family pension, the scheme also provides for Life 

Assurance and Retirement Benefits. Where a member of the Family 

Pension Fund who had entered the scheme at the age of 25 or below 

dies while in service a lumpsum of Rs 1.000 will be payable to his 

family as Life Assurance benefit. If, however, the member in 

question had joined the Scheme after the age of 25 years his family 

will be eligible for the aforesaid amount of Life Assurance Benefit 

multiplied by a factor depending on the age at entry given in the 
scheme. 

Where a member attains the age of 60 years and had entered 
the Fund at the age of 25 years or less and contributed to the Fund 
for not lese than two years, he will be paid a 'ump sum of Rs 4,000. 
If, however, he had entered the Fund after he si as 25 years of age 
he will be eligible to the aforesaid sum of Rs 4,000 multiplied by a 
factor, depending on the age of entry given in the scheme. 

Where a member dies before the aforesaid amount is actually 

paid to him, the lumpsum shali be payable to the member of the 

family who is entitled for the family pension under the scheme. In 

the event of cassation of membership from the Family Pension 

Fund before completions of two years* contribution to the Fund the 

contributions of the member together with interest at 54 per cent 
will be refunded to him. * P 

Meeting the Cost of Benefit Payable under the Scheme 

The existing procedure for payment of the Employes’ Provi 

dent Fund contribution will apply in the case of contribution to the 
Family Pension FuDd also. From out of the contributions paid bv 
the employee and the employer to the Employees’ Provident Fund 

every month, a part of the contributions representing u«h percent 

of the employees’ pay along with an equivalent amount of pm 
per cent from out of the Employer’s contribution ihali be credited 
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to the Family Pension Fund. The Centra! Government shall also 
contribute at the rate of l£ th per cent of the employees’ pay and 
credit it to the said fund. These funds will remain in deposit with 
the central government in the family pension -ctim-life assurance 
fund maintained in the public account of the government of India 
and Che government will pay interest thereon at the minimum rate 
of 5£ per cent per annum and this amount of interest also will be 
credited to the said fund in the public account. It is out of the 

funds in this account that the benefits of the Family Pension Scheme 
would be met. « 

Administration of the Scheme 

The Central Board of Trustees of the Employees’ Provident 
Fund, a tripartite body, will administer the scheme through its 
chief executive officer t.e. the Central Provident Fund Commissioner 
and the 15 Regional Provident Fund Commissioners functioning 
under his control in the Regional offices. 

THE MATERNITY BENEFIT ACT, 1961 

This is a Central Act. It extends to the whole of India. It app¬ 
lies In the first instance to factories, mines and plantations. Other 
establishments may be brought within its purview by notification. 

It is rot applicable to establishments covered by the Employees’ 
State Insurance Act. But the benefit already enjoyed by a woman 
employee will continue to be available to her under this Act till 
she becomes qualified to receive the same under the Employees’ 
State Insurance Act. Similarly a woman employee who becomes not 
entitled to the benefit under Employees’ State Insurance Act but 
still being eligible under this Act will continue to receive the same. 

Evtry woman shall be entitled to and her employer shall be 
liable for the payment of maternity benefit at the rate of the average 
daily wago for the period of her actual absence. The maximum 
period for which any woman will be entitled to maternity benefit 
shall be twelve weeks, that is to say six weeks up to and inclusive 
of the day of her delivery and six weeks immediately following that 
day. In the event of her death during the period the benefit will be 
available only tilMbe date of her death. But If after delivery she 
dies leaving a child It will be available for six weeks from the date 

of delivery. 

No woman shall be entitled to maternity benefit unless she has 
actually worked in an establishment of the employer from whom 
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she claims maternity benefit for a period net less than one hundred 
and sixty days in the twelve months immediately preceding the date 
of her expected delivery. But for the purpose of calculation under 
this provision the number of days she has betn laid off in the 
preceding twelve months shall not be taken into account. 

The Act <>!so prohibits employment of a woman for six weeks 

from the date of delivery or miscarriage. A pregnant woman should 

also on a request from her be not given work which is of arduous 

nature or which involves long hours of standing or which in any 

way ic likely to interfere with her pregnancy or the normal develop. 

ment of the foetus or is likely to cause miscarriage or to otherwise 

adversely affect her health ip a period of one month preceding the 

six weeks of the date of delivery or during the six weeks if she has 
not availed herself of leaves. 


The benefit for the period prior to delivery shall be payable on 
proof of pregnancy and for the subsequent period within forty-eight 
hours on proof of delivery. In the event of the death of the woman, 

the benefit shall be payable to her nominee or legal representative! 

In cages where no pre-natal confinement and post-natal case is pro¬ 
vided by the employer, a woman entitled to medical benefit shall 
also be entitled to a medical bonus of twenty five rupees. 


For miscarriage, a woman shall be entitled to leave with wages 
at the rate of maternity for a period of six weeks from the date of 
miscarriage. For illness arising out of pregnancy, delivery, pre¬ 
mature birth of a child or miscarriage, an additional one month's 
leave with wages shall also be allowed. After return from leave and 
on joining duty and until the child attains fifteen months of age, 

the woman shall he allowed two additional breaks for nursing the 
child. 


In accordance with the provisions of the Act a woman shall not 
be punishable with dismissal or discharge for absence due to preg¬ 
nancy. Dismissal or discharge during she pregnancy of a woman 
entitled to maternity benefit otherwise shall not have the effect of 
denying her that benefit. But for gross misdeed such a dismissal will 
entail her losing the benefit. But she should be advised to that effect 

In writing. She has a right to appeal against that order to the 
appropmte authority. 
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Change in the nature of work of a pregnant woman or her being 
allowed additional nursing intervals should nol entail deduction in 

her wages. 

The Act constitutes inspectors who ensure that the provisions 
of the Act are complied with. Contravention of the provisions is 
made penal. A woman in receipt of a benefit under this Act wil 
forfeit it if found working in any other establishment during the 
period of absence from her employer’s place. 



I 

eii| 

oil 

Chapter 40 

ioH 

)lil 

till 

the 

THE PAYMENT OF 
GRATUITY ACT, 1972 


The gratuity in its old-day concept was merely a gift made 
by the employer in his own discretion. At one time it was treated 
as payment gratuitously made by the employer to the employee at 
his pleasure. But as a result of a long line of decisions, gratuity has 
now come to be regarded as a legitimate claim which workmen can 
make and which, in a proper case, can give rise to an industrial 
dispute. In industrial law it has come to mean some sort of retire¬ 
ment benefit which is available to an employee for long and con¬ 
tinuous service. In other words, gratuity paid to workmen is In¬ 
tended to help them after retirement whether the retirement is the 
result of rules of superannuation or physical disability or otherwise. 
The general principle underlying such gratuity scheme Is that by 
virtue of the length of their service, workmen are entitled to olaim 
a certain amount as a retiral benefit. It is not paid to an employee 
gratuitously or merely as a matter of boon; it is paid to him for long 
and meritorious service rendered by him to the employer. 

Gratuity and Provident Fund 

i. 

k 

In 1952, the Union Government enacted the Employees Pro¬ 
vident Fund Act, intended to afford the employees some sort c 
retirement benefit. Contributing to the Provident Fund is design 
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to induce thrift so that the employee may lay by from his present 
earnings a portion for his old age. As the workman cannot be 
expected to spare much, considering the gap between what he earns 
and what he must spend, the employer is expected to make a con¬ 
tribution. After the enforcement of this Act employers challenged 
the right to gratuity recognised by industrial adjudication on the 
ground that the Provident Fund Act sufficiently takes care of the 
retirement benefit and therefore, there is no further need of 
awarding gratuity to the workmen. 

The Supreme Court in Wenger i Co . v. Its Workmen 1 observed 
as follows— 

“Provident Fund is a lump-sum payment as a retiral benefit 
after superannuation or on termination of service for recognised 
reasons. Gratuity, however, is a retiral benefit of a different 
kind from provident fund because it is earned only by rendering 
service. The object intended to be achieved by a provident fund 
scheme is not the same as the object of a gratuity scheme.” 

It is, therefore, now well established that a scheme of gratuity 
can be introduced in coucerns where there already exist other 
schemes such ac provident fund or retirement compensation. Though 
provident fund and gratuity are benefits available at retirement, they 
are not the same and one exist without the other. In other words, 
they can all exist together provided ibe financial position of the 
employer justifies such a course. 

Gratuity and Retrenchment Compensation 

% 

Prior to the enactment of S. 25-F of the Industrial Disputes Act 
industrial awards had been giving the benefit of both retrenchment 
compensation and gratuity to workmen, subject to the capacity of 
the employer to pay. In other words, both these claims were re¬ 
cognised by industrial adjudication and they were on par in status, 
that is to say, neither of them was codified. But after the enactment 
of S. 25-F of the Industrial Disputes Act it was contended on behalf 
of the employer that in view of this enactment it is unnecessary to 
award gratuity because retirement compensation has been provided 
for under the provisions of the statute to the retrenched workmen. 

It was contended that this itself is in the naiure of gratuity and, 
therefore, any other gratuity should not be given. 

The Supreme Court, it appears, took quite a practical view of the 
matter and found that when before the enactment of 25-F if both 

i (1963), II L. L. J. 403 (413) 


723 


The Payment of Gratuity let, 1972 


the claims were being granted, there if no reason why it should not 
continue to be so after the enactment of the said S. 25-F. While 
doing so, the Supreme Court has drawn a distinction between the 
two claims on the basis Shat gratuity is necessary to be paid at the 
time of retirement or a physical disability or death or even resigna¬ 
tion after a long service. It is, in fubstance, a retirement bonefit. 
But that is not a case with the retrenchment compensation. 

As to the character of retrenchment compensation the Supreme 
Court observes— 


On the other hand, the retrenchment compensation, is not a 
retirement benefit as all. As the expression “retrenchment com¬ 
pensation” indicates it is compensation paid to a workman on 
his retrenchment and it is intended to give him some relief and 
to soften the rigour of hardships which retrenchment inevitably 
causes. The retrenched workman is, suddeniy and without his 
fault, thrown out on the street and has to face the grim problem 

of unemployment. At the commencement of his employment a 

workman naturally expects and looks forward to security of 
service spread over a long period, but retrenchment destroys 
these hopes and expectations. The object of retrenchment com¬ 
pensation is to give partial protection to the retrenched emplo¬ 
yee and his family to enable him to tide over the hard period 
of unemployment. Thus the concept on which grant of retrench- 
men* compensation is based, is essentially different from the 
concept on which gratuity is founded.” 


Relevant Factors for Framing Gratuity Scheme 

In Bharatkhand Textile Manufacturing Co. Lid. v. Textile Labour 

Association, Ahmedabaa* the Supreme Court indicated some material 

factors which have to be taken into comideration before framine a 
gratuity scheme— B 


(i) financial capacity of the employer; 

(il) his profit making capacity; 

(iii) the profits earned by him In the past; 

(iv) the extent of his reserves; 

(v) the chances of his replenishing them; and 

(vi) the claim for capital invested by him. 

The court further observed that these are not exhaustive and 
there may be other material considerations which may have to he 
borne in mind i n determining the terms and conditions of the gratuity 

2 1960, II L.L.J., 21 * 
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scheme. The existence of other retiring benefits such as provident 
fund and retreiichmem compensation or other benefits do not destroy 
the claim of gratuity—its quantum may, however, have to be adjusted 
in the light of the other benefit. 

Financial Capacity of the Company 

It is a very relevant factor and according to well settled law, 
only if, there is such a capacity the schemes are to be awarded for 
judging the financial position or the capacity to pay, the criteria are 
the same as those for wage revision. In the case of Gramophone 

Company Lid . v. Its workmen * the Supreme Courl has in terms ob¬ 
served as under— 

“When an Industrial Tribunal is considering the question of 
wage structure and gratuity which in our opinion stands more 
or less on the same footing a» wage structure it has to look al 
the profits made without considering the provisions for taxation 
for the shape of income tax and for reserves.” 

Although the principles and criteria for judging the financial 
position or capacity to pay of the industry or concern have to be 
considered in the same way as in case of revision of wages, there is 
one marked and vital diffeience in calculating the burden of the 
award on the company. In case of wage revision, every workman 
has to be given the benefit of the same immediately and therefore 
*be per capita burden has to be multiplied by the number of work¬ 
men. But in case of gratuity, no doubt, for every year of service, 
every workman ha* to be provided for at the rate thai would be 
awarded, that is to say either 15 day or one month’s wages per year 
or so on, but what is to be borne in mind is that all workmen do 
not retire at a time and, therefore, it is not a matter of immediate 
expense. It i« generally tound that hardly 3 to 4 psr cent workmen 
retire and actually every year the concerns have to pay on account 
of gratuity only to the extent of 3 to 4 per cent workmen, although 
for their entire length of service. It has now been well settled that 
the burden for this purpose of awarding gratuity should be calcula¬ 
ted on this practical basis and not on the national or theoretical 
basis and for every year provision for a total wage bill for all the 
workmen to that extent has to be made. 

The Payment of Gratuity Act, 1972 

Prior lo the enactment of this Act, there was no central law *o 
regulate the payment of Gratuity to industrje.l workers except the 

* 1964, II L. L. J. P. 131 (135) 
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Working Journalists (Condition of Service and Miscellaneous Provi¬ 
sions) Act, 1955. Under this Act, thegratuity was payable even loan 
employee who resigns after 3 years’service. Thi* was set aside by 
the Sup.einc Court on the ground that it was an unreasonable rest¬ 
riction on trade for the reason fhat it is payable as reward for long 
and faithful service. Thereafter in 1970, the Kerala State entered 
legislation for payment of gratuity, namely The Kerala Industrial 
Employees Payment of Gratuity Act, 1970. This Act was made 
applicable to workers in factories, plantations, shop and establish¬ 
ments. The West Bengal State also promulgated an Ordinance on 
June 3, 1971, presenting a similar scheme on rhe lines of the Kerala 
enactment. This Act is known as The West Bengal Employees’ Pay¬ 
ment of Compulsory Gratuity Act, 1971. The present Central Act 

has been modelled broadly on rhe lines of the West Bengal and 
Kerala Gratuity Acts, 




In the Statement of Objects and Reasons, it has been stated 

that since many State Governments have either enacted or are in the 

Process of enacting legislation in regard to payment of gratuity to 

industrial worker in their respective States, ii hr,s become expedient 

to have a Central Statute on the. subject so at to ensure a uniformity 

with regard to payment of gratuity to the industrial workers all 
over the country. 


The Bill of this progressive labour legislation as amended was 

passed by the Lok Sabha on August 3, 1972 and by the Rajya Sabba 

on August 7, 1972. After the assent of the President of India it has 

been placed on the statute Book and named The Payment of Graluitv 
Act, 1972. * 



According to S. 3 of the Act, it shall apply to— 

(a) every lactoiy, mire, oilfield, planaiion, port and railway 
company; J 


(b) 


(c) 


every shop or establishment within the meaning of any law 

for the time being in force in relation to shops and estab 

llshmems in a State, in which ten or more persons are 

employed, or were employed, on any day of the precedio. 
twelve months; 6 

such other cstablisnments or class of establishments in 
which ten or more employees are employed, or were 
employed, on any day of the preceding twelve months as 
the Central Government may, by notification, specify j n 
this behalf. J “ 


- 46 - 
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Definitions 

In this Acf, unless the context otherwise requires, “Appropriate 
Government” means— 

(i) in relation to establishment— 

(a) belonging to, or under the control of the Central 
Government; 

(b) having branches in more than one State; 

(c) of a factory belonging to or under the control of the 
Central Government; 

(d) of a major port, mine, oilfield or railway company* 
the Central Government; 

(ii) in any other case, the State Government [S. 2(a) ]. 

The (erm “ccnficuous service” means uninterrupted service and 
Includes service which is interrupted by sickness, accident, leave, 
lay-off, strike or a lock-out or cessation cf work not due to any fault 
of the employee concerned whether such uninterrupted or interrupted 
service was rendered before or after the commencement of this Act. 

Explanation l: In the case of an employee who is not in uninter¬ 
rupted service for one year, he shall be deemed to be in continuous 
service if be has been actually employed by an employer during the 
twelve month* immediately preceding the year for not less than— 

(i) 190 days, if employed below^ the ground in a mine; or 

(ii) 240 days, in any other case, except when he Is employed in 
a seasonal establishment. 

Explanation lit An employee of a seasonal establishment shall 
be deemed to be in continuous service if he has actually worked for 
not less than 75 per cent of the number of days on which the estab¬ 
lishment was in operation during the year [S. 2(c)]. Under the 
provision, for the purpose of calculating gratuity, on an employee's 
service shall not be deemed to have been interrupted even if he goes 
on an “illegal strike”. 

The word “employee” has been defined under S. 2 (c) of the Act 
as “any person (other than an apprentice) employed on wages not 
exceeding one thousand lupees per mensem, in any establishment, 
factory, mine, oiified, plantation, port, railway company or shop to 
do any skilled, semi-skilled, or unskilled, manual, supervisory, 
technical or clerical work, whether the terms of such employment 
are express or implied, but does not include any such person who Is 
employed in a managerial or administrative capacity or who holds 
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a civil post under the Central Government or State Government or 

who is subject to the Air Force Act, 1950‘, the Army Act, 1950 s or 
the Navy Act, 1957 6 . 

Explanation: In the case of an employee, who having been 
employed for a period of not less than five years on wages not 
exceeding one thousand rupees per mensem, is employed at any time 
thereafter on wages exceeding one thousand rupees per mensem, 
gratuity in respect of the period during which such employee wai 
employed on wages not exceeding one thousand rupees per mensem, 
shall be determined on the basis of the wages received by him 
during that period. 

The word "employer” is defined by the Act as meaning "In 
relation to any establishment, factory, mine, oilfield, plantation, 
port, railway company or shop— 

(i) belonging to or under the control of the Central Govern¬ 
ment or a State Government, a person or authority appoin- 
ted by the appropriate Government for the supervision and 
control of employees, or where no person or authority haa 
been so appointed, the head of the Ministry or the Depart- 
ment concerned; 

(ii) belonging to, or under the control of, any local authority, 
the person appointed by such authority for the supervision 
and control of employees or w here no person has been so 
appointed, the chief executive officer of the ioca! authority; 

(iii) in any other cases the person who, or the authority which, 
has the ultimate control over the affairs of the establish¬ 
ment, factory, mine, oilfield plantation, port, railway com¬ 
pany or shop and where the said affair* are entrusted to 
any other person, whether called a manager, managing 
director or by any other name, such person” [S. 2 (f)l. 

The word “retirement” means termination of the services of 
employee other than on superannuation [S 2 (g)]. 

The word "superannuation” in relation to an employee means— 

(i) the attainment by the employee of such cge as is fixed in 

the contract or conditions of service as the age on the 

attainment of which the employee shall vacate the emplo¬ 
yer; and 

* 45 of 1950 
6 46 of 1950 
« 62 of 1957 
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(ii) in any other case, the attainment by the employee of the 
age of fiftyeight years [S. 2 (r)]. 

“Wages” means all emoluments which are earned by an emplo* 
yee while on duty or on leave in accordance with the terms and 
conditions of bis employment and which are paid or are payable to 
him in cash and includes dearness allowance but does not include 
any bonup, commission, house rent allowance, overtime wages and 
any other allowance [Sec. 2 (s)]. % 

By the insertion of this definition, the Act has taken a depar¬ 
ture from the existing schemes in as much as gratuity is payable under 
the Act not only on basic wages, but also on dearness allowance. 

Payment of Gratuity [S. 4] 

The Act provides for payment of gratuity by the employer to 
an employee on the termination of his employment after he has 
rendered continuous service for not less than five years. The restric¬ 
tion is not applicable in cases of death or termination of services 
because of any disablement due to accident or disease. For the 
purposes of computing the gratuity payable to an employee, who is 
employed after his disablement on reduced wages, his wages pre¬ 
ceding his disablement will be taken to be the wages received by 
him during that period and for the period subsequent to his dis¬ 
ablement on the basis of the wages so reduced. 

Gratuity is payable at the rate of 15 days’ wages (basic wage 
plus dearness allowance) for every completed year of service only. 
The ceiling has been raised to 20 months’ wages so as to provide 
an Incentive to employees to work beyond thirty years of service. 

In the case of seasonal establishments, gratuity shall be paid at 
a lower rate i.e. 7 days’ wages for each season. Employees of such 
establishments would be deemed to be cn continuous service, if 
•hey had been employed for 75 per cent of the- days during which 
the establishment has been working during the season. 

The Act also protects any better or higher rights already earned 
by the employees under any award or settlement or agreement or 
contract with the employer. 

S 4 (b) deals with forfeiture of gratuity where the delinquent 
employee indulges in riotous conduct or if he is charged for mis¬ 
conduct or for an offence involving moral turpitude. 

To what extent should gratuity be made payable to an employee, 
who is dismissed for misconduct not involving financial loss to the 
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management and for misconduct involving financial loss to the man¬ 
agement? It is interesting to note the observations of the Supreme 

Court in Delhi Lloth and General Mills Company Lid. v. Its Work¬ 
men.'' 

A distinction should be made between technical misconduct 
which leaves no trace of indiscipline and misconduct resulting 
in damage to the employers’ property which may be compen- 
sated by for.'eiiure of gratuity or part thereof, A misconduct 
which does not directly cause any damage, such a* an act of 
violence against management or other riotous or disorderly 

behaviour at or near the place of employment is conducive to 
grave indiscipline. 

The first type of misconduct would involve no forfeiture but the 
second may impose forfeiture of an amount equal to the loss 
direcllj suffered by the employer in consequences of the mis¬ 
conduct 2 nd the third entail forfeiture of the gratuity that is 
due to the employee.” 

The concept underlying this provision in the Act is that mis¬ 
conduct on the part of an employee should email consequence eitner 
by way of reduction of the gratuity payment or by » total forfeiture 
There are degrees and grades of misconduct and forfeiture of 
gratuity should arise only i a the case of misconduct which may he 

described as grave or serious. There should be somedeterent against 
this class of misconduct. 

Determination of the Amocnt of Gratuity [S.7] 

An employee who is entitled for the payment of gratuity under 
this Act or any person authorised in writing to act on bis behalf 
shall send a written application to the employer, within such timo 
and in such form as may be prescribed, for such gratuity. 

The employer shall determine the amount of gratuity and give 
notice in writing to the person to whom the gratuity is payable and 
also to the controlling authority specifying the amount of gratuity 
so determined. 6 “ y 

In the case of a dispute with regard to the amount of gratuity 
payable to an employee or as to the admissibility of any claim or 
for payment of gratuity or as to the person entitled to receive the 
gratuity, the employer shall deposit with the controlling authority 
such amount as he admits to be payable by him as gratuity. The 
i 1969, II L.L.J. p. 755 (757) 
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employees will also have the right to make an application to the 
controlling authority for appropriate action. 

Recovering of Gratuity 

S. 8 of the Act provides that in case of default in payment of 

gratuity it will be recoverable as excess of land revenue together 

with compound interest at the rate of 9 per cent per annum from 
the employer. 

Penalties [S. 9] 

Where an employer fails to pay gratuity to an employee, he will 
be punishable with imprisonment for a term which may extend to 
six months or with fit-e which may extend to Rs 1,000 or both. 
Similar punishment is awarded in case of contravention or making 

default in complying with any of the provisions of this Act or any 
rules or order made thereunder. 

In case of an offence relating to non-payment of any gratuity, 
punishment with imprisonment will not be less than 3 months, 
unless the Court trying the offence, for reasons to be recorded in 
writing, is of the opinion (hat a lesser term of imprisonment or the 
Imposition of fine would meet the ends of justice. 

Conclusion 

This Act Is an attempt to implement the Constitutional direc¬ 
tive contained in Act 41 of the Constitution of India. Thus now It 
has become a statutory service condition. Workers are entitled to 
it Irrespective of the financial position of the industries. Unlike 
bonus, which is also a statu'ory condition of service, the quantum 
of gratuity is not dependent upon the contingency of the size of the 
profit. The latter is more assured and certainly beneficial. 


Chapter 41 


EMPLOYEES' 

STATE iiMSURAMCE SCHEME 


. , . AN AL , L ,NDIA hea,th insurance scheme for industrial workers 

had been under the consideration of the Government of India for a 

long time as it was felt that provision should be made to safeguard 

workers against ,be fear of economic insecurity and to nrov de 

against interruption of incomes due to sickness, disablement mat e r ! 
nity old age, unemployment, etc. In these contingencies. Workers 
and their families often nad to face serious hardships which 3* j 

them to starvation level. In economically advanced countries pro¬ 
visions had been made for such risks through Social Insurance 

*" d -■>= .»dia „ ? o mad. a bcgm.ij in Sh 

for certain benefits in case of sickness. matcVmty and el^ 8 

injury to workers employed in factories (including factories hJr 60 ' 
ing to the Government) other than seasonal factories. b Dg * 

The Employees’ State Insurance Act 1948 nnniipc ^ 
of India except the State of Jammu and Kashmir. ? hC who,e 
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“ Factory 99 means— 

4< any pr^mi^es including precincts thereof whereon twenty or 
more persons are working or were working on any day of the pre¬ 
ceding 12 months, and in any part of which a manufacturing procesi 
is being carried on with the aid of power or is ordinarily carried 
on but does not include a mine subject to the operation of the 
Indian Mines Act, 1923, or a railway running shed.” [S.2 (12)]. 

“Seasonal jactory" means a factory which is exclusively engaged 
in one or more of the following manufacturing process, namely 
cotton ginning, cotton or jute pressing, decortication of groundnuts, 
the manufacture of coffee, indigo, lac, rubber, sugar (including gur) 
or tea or any manufacturing process which is incidental to or con¬ 
nected with any cf the aforesaid process. The expressions “manu- 
faciurog process and powtr" have the same meanings as in the 
Factories Act, 1948 [S. 2(12)]. 

“Employment injury ” means a personal jnjury to an employee 
caused by accident or an occupational disease arising out of and In 
the courte of hit employment in a factoiy or establishment to 
which this Act applies, which injury or occupational disease would 
entitle such employee to compensation under the Workmen’s Com- 
parsation Act, 1923 if he were a workman within the meaning of 

the said Act [S. 2(8)]. 

“Appropriate Government'’ means in respect of establishments 
under the control of the Central Government or a railway adminis¬ 
tration or a major port or a mine or oilfied, the Central Govern¬ 
ment and in all ether cases, the State Government [S. 2 (1)]. 

Compulsory Insurance— Insurance under the Act is made com¬ 
pulsory in the case of all employees in factories or establishments 
to which the Act applies [S. 38]. The term employee as defined in 
section 2 (9) does nor include any member of the Indian naval, mili¬ 
tary or air forces or any person employed on a remuneration which 
in the aggregate exceeds Rs 1,000 a month. 

Contribution- The funds for the Scheme are to be derived from 
contribution payable by the employer and employee under the Act 
and from grants to be made by the Central and State Government*. 
The rates of the “employer’s contribution” and the “employee’s 
contribution” depend on the average dally wages of the employee 
for which purpose the employee* have been divided into wage group* 
and conUibui ions per week are payable as given in the following 

table. 
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Group of Employees 

c 

* -2 

C 

CO O 

□ 

o 

.5 Jb 

T3 — 

whose average daily 

H 5 

Sj Z3 

^3 

c 


wages are 

Emplo> 

Wceklv 

Con t rib 

Employ 

Weekly 

Contrib 

Total 

Weekly 

Contribi 

Corresp 

Weekly 

standarc 


1 

2 

3 

4 

5 

1. 

Below Rs 2/- 

paisc 

Nil 

paise 

75 

paise 

75 

paise 

130 

2, 

Rs 2/- and above 
but below Rs 3/- 

40 

80 

120 

120 

3. 

Rs 3/- and above 
but below Rs 4/- 

50 

100 

150 

175 

4. 

Rs 4/- and above 
but below Rs 6/- 

70 

140 

210 

250 

5. 

6. 

Rs 6/- and above 
but below Rs 8/- 

95 

190 

285 

350 

Rs 8/- and above 
but below Rs 12/- 

125 

250 

375 

500 

7. 

Rs 12/- and above 
but below Rs 16/- 

175 

350 

525 

700 

8. 

Rs 16/- and above 
but below Rs 24/- 

275 

550 

825 

1,000 

9. 

Rs 24/- and above 

375 

750 

1,125 

1,500 


u. 

C 


In the first Instance, the principal employer shall pay both the 
employer’s and employee’s contribution in respect of every emp¬ 
loyee employed by him either directly or through another. The 
employer shall be entitled to recover from an employee directly 
employed by him the employee’s contribution only by deduction 
from his wages. The employer shall bear the expenses of remitting 
the contributions to the corporation. The principal employer can 
recover the contribution paid by him on behalf of an employee 
employed by or through an immediate employer by deduction from 
any amcurt payable to him by the principal employer cr as a debt 
payable by the immediate employer. The immediate employer shall 

be entitled to recover the employee’s contribution only bv 
deduction from the wages. 3 

0 

No employee’s contribution shall be payable by or on behalf of 

an employee whose average daily wages are below Rs 2. Secondly 

for a week where no services are rendered by the employee excen't 

on the grounds ot authorised leave or lock out or legal strike 
contribution is payable. ’ ° 
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Employers—principal and immediate—must submit to the cor¬ 
poration or it# officer returns as in the form and manner prescribed 
by the regulations, relating to persons employed by him or in res¬ 
pect of any factory or establishment of which he is either principal 
or immediate employer. They are to maintain registers and records, 
as prescribed by the regulations. 

The Act makes provision for the following benefits — 

(a) Sick nets Benefit, f.e., periodical payments to any insured 
person in case of his sickness certified by a duly appointed 
medical practitioner. 

(b) Maternity Benefit, i.e. periodical payments in case of con¬ 
finement to an insured woman, certified to be eligible for 
such payment by an authority specified by the regulations. 

(c) Disablement Benefit, i.e. periodical payments to an insured 
person suffering from disablement as a result of injury sus¬ 
tained as an employee under this Act and certified to be 
eligible by person authorized under the regulations. 

(d) Dependent's Benefit, i.e. periodical payments to such depen¬ 
dents of an insured person who dies as a result of an 
employment injury, as are entitled to compensation under 

the Act. 

(e) Medical Benefit, i.e, medical treatment for and attendance 
on insured persons. 


Besides the above contributions, the Act provides for a grant by 
the Central Government to the Corporation of 2/3rd of the cost 
administrative expenses during the first year and the State Govern¬ 
ments are required to contribute about l/3rd of the cost of medical 
care. The administration of the Scheme is to be entrusted to the 
Employeees' S>ote Insurance Corporation established by the Central 
Government under the Act and including representatives of emplo¬ 
yers and employees. All contributions under the Act and all other 

moneys received on behalf of the Corporation must be paid Into a 

fund called the Employees' State Insurance Fund to be adminiitered 
by the Corporation for the purpose of this Act. The Act also pro¬ 
vides for the framing of Budget Estimates, the keeping of account# 
and for the audit of such accounts of the Corporation. In connec¬ 
tion with payment of contribution, the employer has to pay the 
amounts of his as well as the employee’s contribution and then 
recover the employee’s contribution by a deduction from his wages. 
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In considering the scope and effect of section 73, the Supreme 
Court held in Buckingham and Commie c o. Lid. v. Vmkatarayya i 
that this »eciion prohibits the employer from taking action by way 
of punishment againtt the insured employee during the period of 
his illness, whatever be the nature of his misconduct, but it hag no 
application to such action taken after the illness period is over, or 
to an order of discharge which is the straight result of a standing 

order and is not by way of punishment. 

The Act also provides for the establishment of Employees' Insu¬ 
rance courts for determination of disputes arising under the Act; 
reference to High Court of questions of law appeals to the High 
Court from an order of an Employees’ Insurance Court if it involves 
a substantial question of law. The Central Government has alto 
framed rules entitled the Employees’ State Insurance (Central) 

Rules, 1950, and the Employees’ Stite Insurance (General) 
Regulation, 1950. ’ 


The Collection of Statistics Act 1953 

This is a Central Act. It has been enacted with a view to facili¬ 
tate the collection ol statistics in the industrial and commercial 
world. The Act empowers the appropriate government to direct 
collection os statistics on matters relating to an industry or class 
of industries. Such a direction may also be in respect of any indus¬ 
trial or commercial concern or class of such concerns including 
factories. Further this could also be in regard to matters so far 
as they relate to conditions of work and welfare of labour in the 
following amongst other spheres namely living conditions workine 
conditions, labour disputes, labour turnover, trade union, price of 
commodities, wages and attendance. The provisions of the Act 
come into operation once the direction is issued. Collection of 
statistics on masters falling under the central list in the Constitu¬ 
tion cannot be carried on by a state. Similarly when a State 
government has issued a direction which is in operation, the Central 

Government shall not issue a directive on the same matter before 
the first one gets completed. 


The Act makes provision for appointment by the appropriate 
Government an officer charged with responsibility of collection of 
statistics. Such an authority constituted by the appropriate govern- 
ment has the p ower to require an owner of an industrial or commer- 

1 663, L.L.J. 638. 
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cial concern to furnish him or his authorized nominee the parti¬ 
culars required in such form as he may prescribe. He or his 
nominee has also the power to inspect the books and records of the 
owner. But information gathered shall not be published in a manner 
enabling people Co identify the details with the owner except with 
the consent of the owner. Refusal to furnish the required informa¬ 
tion as well as improper disclosure of collected information are 
made penal by the Act. Power is vested in the Central Govern¬ 
ment to issu® directions to the state government for executing the 
provisions of the Act. The appropriate government may also 
make rules to carry into effect the provisions and purposes of the 
Act. 
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Abandonment, 401 

(see marine insurance) 

Acceptance, 45-50 
absolute, 47 
communication of, 46 
definition, ^5 
essentials of valid, 45 
{see essentials of valid acceptance) 
must be 

absolute and unqualified, 47 
in reasonable manner, 50 
unqualified, 47 
who may accept, 45 
Accomodation bill, 301 
Accord and satisfaction, 128 
Actionable claim, 131 
Adat System, claim, 131 
Adat System, 215 
Adatia, 216 
Agency, 183-220 
adat system, 215 
between husband & wife, 196 
breach of warranty of authority, 214 
by estoppel, 193 
by express appointment, 191 
by implication, 192 
by ratification, 193 
creation of, 191 
doctrine of ratification, 193 
of necessity, 192 

Agent, 

attorney as 200 
auct oneer as, 199 
authority of, 190 
banker as, 198 
bribe taken by, 208 
broker as, 197 

cannot delegate power without 


Agent, (Contd ) 

express authority from principal, 

201 

capacity, of, 195 
classes of, 195 
commssion agents, 199 
counsel, 200 
definition of, 189 
del credere , 200 
delegation of power of, 201 
different classes of, 217 
general, 217 
special, 217 
universal, 217 
dismissal of, 201 
duties of, 205 

communication in emergency, 207 
fidelity, 207 
obedience, 205 
rendering of accounts, 206 
skill and diligence, 206 
duties of principal to, 209 
effect of contracts with third 

person, 210 

employed to do criminal act, 210 
estoppel, 214 

express authority of, 190 

factor and broker, difference 

between, 197 
fiduciary capacity of. 207 

foreign principal, 212 

general, 195 

gratutious and paid, 190 
holding out as, 1 14 
husband as, 196 
implied authority of, 189 

joint and several liability in tort 214 
katchiadaty 216 

legal capacity of, 189 
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Agent ( Contd .) 

liable personally for misrepresenta¬ 
tion, fraud, criminal act or 
, wrongly representing as, 213 

lieu on, 180 
married woman, 196 
mercantile, special classes of, 197 
minor as, 79 
misconduct of, 208 
misrepresentation by, 214 
notice to when he is party to a fraud, 
is not sufficient notice to principal, 

211 

paid, 190 

per pro signature of, 156 
person employing must have legal 

capacity, 189 

personally liable on contracts, 211 
pleader as, 200 

po\*er of attorney granted to, 192 
principal, 189 

principal duties towards, 209 
principal’s liability for acts of, 209 
principal to indemnify agent for 

losses & consequences, 209 
not for criminal acts, 203 
pukki adat % 215 
ratification, 193 
remuneration of, 208 
revocation of authority of when not 

possible, 203 

rights of, against principal, 208 
signature of, on bills of lading, 213 
special. 195 
sub-agents. 201 
(see sub-agents) 
substituted, 202 
termination of authority of, 
by agreement of parties, 205 
by completion of business, 204 
by death or insanity, 204 
by destruction of subject matter, 

205 

by effluxion of time, 204 
by insolvency of principal, 204 
by renunciation, 202 
by revocation by agent, 203 
by revocation by principal, 203 
third party, liability of principal 

to for contracts by, 211 


Agent (Contd.) 
tort of, 215 

unauthorized acts of, 214 
undisclosed principal and, 212 
Indian rule re, 213 
universal, 195 

when agent is personally liable on 

contracts, 212 

wife as, 195 

Agreements (see also contracts) 
and contracts, 16 
champerty & maintenance, 107 
declared void by contract act. 111 
definition, 14 
essentials of valid, 19 
(see essentials of valid agreement) 
hire purchase, 15 
how made, 75 
impossible, 116-117 
(see impossible agreements) 
in restraint legal proceedings, 106 
in restraint of trade, 103 
interest against duty, 106 
marriage brokerage, 106 
minors, void, 72 
not declared void, 23 
obligation and, 15 
restraint of marriage, 108 
sales & contract, 261 
teji mandi transactions, 114 
to sell, 218 
unenforceable, 26 
void, 22 

wagering, 112-113 

(see wagering agreements) 

Allien, 82 

Anticipatory breach, 142 
Appropriations of payments, 133 
Apprentices Act, 1961, 651-653 
^^Arbitration, 519-535 
agreement, 519 


appealable orders, 532 
appointment of arbitrator, 525 
appointment of umpire, 408, 502 
arbitrator, 522. 523, 524, 525 
award, 527 

court’s power to remit, 526 
filing of, 528 
interim, 531 


judgement according to, 531 
modification of, 528 
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Arbitration ( Contd .) 
remittance of, 529 
setting aside on, 530 
extension of time by court, 529 
judgement according to award, 531 
kinds of, 520 

must be by written agreement, 533 
provisions implied in agreement, 521 
reference order agreement to, 521 
suits and, 532 

through court where no suit is 

pending, 531 

umpire, 530 
removal of, 530 
what is, 519 

what matters and cannot be 

submitted, 521 

who may refer, 520 
without intervention of court, 534 
Arbitrator, 522 
Ascertained goods, 263 
sales of, 265 
transfer of, 105 
Attorney as agent, 194 
Auctioneer as agent, 199 
Award, 527 

(see arbitration) 


Bailee, 

found to return profit, 177 
claim for service by, 179 
common carrier as, 175 

duties, 174—-- 

definition of. 173 
degree of care of, 174 

duty of, 175 

finder of goods as, 186 

gratutious or paid, 167 

innkeeper as, 175 

lien of (see lien also), 179 

loss caused by servants of, 167 

mixing up of goods by, 177 

must act strictly in accordance 

with conditions of bailment, 170 
negligence of, 167 
not responsible fc-r defective 

title, 171 


Bailee, (Contd.) 

option to terminate, 175 
paid*171 

particular lien of, 172 
railway companies as, 176 
reward to, 175 
Bailment, 173-188 
definition of, 173 

difference between and deposit, 184 

essentials, 184 

explanation. 6 

finder of goods, 178 

for reward, 175-184 

gratutious, terminated by death 

cr bailor, or bailee, 177 
joint owners to, 178 
mixing of goods bailed, 179 
no, when thing delivered is not 

to be returned, 166 
termination of, 177 
Bailor, 
duties, 174 

is bound to '’isclose all faults 
likely to expose bailee to 

extraordinary risk, 167 
reward to, 1 75 

right of, to demand delivery at 

any time when bailment is 

gratuitous, 184 
title of, when defective, 178 
Banker as agent, 198 
Banker’s lien, 179 
Barristors, 84 
Barter, 260 

Beedi & Cigar VVorke s Act, 579-609 
conditions of employment, t06 
definitions of, C01 
exemption provisions, 609 
extension of ber.efits of the other 

acts, 607 

health & welfare measures, 606 
leave with wages, 607 
licenses, 605 
Bilateral mistake, 63 
Bills of exchange 286 

(see negotiable instruments) 
Bombay Industrial Relations Act, 

1946, 638-646 

approved unions, 643 
cancellation of registration, 643 
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Bombay Industrial Relations Act, 

( Contd .) 

changes in, 644 
definitions of, 640 
illegal strikes, 645 
registration of unions, 641 
standing orders, 644 
Bond, 

bottomry, 437 
respondentia, 437 
Bottomry bond, 437 
Breach of contract, 144 
anticipatory, 142 
damages under, 141 
(see damages) 
injunction, 150 
payment of interest, 160 
(see payment of interest) 
quantum meruit , 147 
remedies performance, 148 
Broker as agent, 197 


Capacity 71-88 (see contracts). 
Carriage of goods 
by air, 420 
ot passengers, 450 
of goods, 413 
by land, 413 
by railway, 4i7 
by sea, 423 

Carriers, 

common, 414 

liabilities and duties, 415 
general ship, 423 
Indian Carriers Act, 1865. 416 
Marked & Numbered, 435 


private, 413 

railway company as, 418 
salvage 430 

“through" bill of lading, 436 
hypothecation, 437 
bottomry bond, 437 


“respondentia”, 437 
master of the ship, 436 

right of transhipment or sale, 436 
duty to ta*.e care of the goods, 438 

Case in need in foreign bills of 

exchange, 441 


Caveat Emptor , 271 
Champerty and maintenance, 107 
Charges, 465 

distinction between mortgage, 465 

Cheques, 
alteration in, ?40 
banker and, of customer, 331 
bearer, 328 

bill of exchanie comparad with, 327 
crossed, 329 
generally, 32 > 
specially, 329 
definition of, 326 
difference between B.E. and, 327 
fictitious payee, 332 
indorsements, 313 
mat king of, 332 
not negotiable, 330 
open, 330 

presentment on, 327 
C.I F or C F I contracts, 240-247 
Classification of law, 4 
Coercion, 5t> 
definition, 56 

Commercial impossibility, 118 
Co jg mission, 
agents, 199 

Common Carriers, I 

common law and, 413 ) 

liability under carrier’s acts, 412 
liability under common law, 422 
liability under Indian law, 422 
railways, whether, 422 
Common law 6 

4 

Conditions and, warranties 

implied conditions on sale as to 
quality of fitness, 272 
by description, 272 
stipulations as to time, 271 
Continuous offer, 43 
acceptance, 45-50 
definition, 45 
essentials of a valid, 46 
revocation of, 50 
who may, 45 

agency, (see agency> 190-220 
agent 190 (see agent) 
agreements not declared 

void, 111-121 
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Continuous offer (Contd .) 
bailment, 173-188 
(see bailment) 
capacity to, 71-88 
a li cd, 82 
barristers. 84 
convicts, 84 
corporation, 8 5 
delirious person. 81 
drunken person. 81 
foreign sovereigns, 83 
lunatics, 81 
married women, 84 
meansing of. 71 
minors, 7^-80 
(s. e minors) 
physicians, 84 
who are competent, 71 
classification 28-32 
enforceability, 23 
express, 27 
implied. 28 

indenture & deel poil, 31 

inferred 27 

illegal. 25 

quasi , 28 

simple, 31 

speciality, 31 

tacit, 27 

unenforcable, 26 

void, 24 

voidable, ?4 

consideration, 80 100 

definition, 89 

from any other person, 91 

from promisee, 91 

may be past, present or future, 93 

must be lawful, 95 

must be of Value, 94 

must not be obligation, 95 

need for, 90 

without, void; 96 
contin«ent, 122-126 

(see contingent contracts) 
essentials, 19-34 
of valid, 19 
free consent, 55-70 
coercion, 56 
(see coercion) 
fraud, 61 
(see fraud) 


Continuous offer (Contd ) 
misrepresentation, 59 
(see mb rep csen ration) 
mistake, 66 

(see mistake, effects of) 
undue influence, 57 
(see undue influence) 
indemnity, 151-172 
(see indemnity, contract ofj 
law & definitions, 12-18 
agreement, 15 

applicability of English law, 13 
definitions, 14 
English law, 13 
how made, 15 
importance, 12 
Indian Contract Act, 1872, 14 
Indian Law of, 13 
nature of, 13 
object of, 12 
lawful object, 101-110 
deleat provisions of law, 102 
forbidden by law, 102 
fraudulent, 102 
immoral, 103 

injury to person or property, 102 
opposed to public policy, 103 
part unlawful, 103 
offer, 35-54 
(see offer) 
revocation of, 50 
pledgee, 183 

(see pledgee) 
termination by, 127, 153 
accord & satisfaction, 12 i 
agreement, 127 
alterations, 130 
anticipatory breach, 142 

appropriation of payments, 138 
breach, 140 

Clayton’s case, 140 
fulfilment, 132 
impossibility, 143 
lapse of time, 143 
operation of liw, 143 
performance, 134 

(see performance of contract) 
quantum meruit, 142 
remission, 129 
rescission, 129 
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Continuous offer ( Contd .) 

right to sue on original considera¬ 
tion, 128 

time essence of, 133 
valid tender, 132 

Contract Labour (R & B Act, 1970), 

590-597 

advisory hoards, 593 
definition of, 592 
licensing of contractors, 596 
miscellaneous, 597 
penalties & procedures, 597 
registrat ion of labour employing, 594 
welfare & health, 596 
Contracts of record, 180 
Contract of sale, 228 
Convicts, 84 

Co-ownership, 259 

Copyright, 554 

architectural work, 557 
artistic works, 557 
assignment, 560 
cinematograph film, 568 
dramatic work, 557 
infringement of, 557 
international, 554 
licence, 560 
literary work, 557 
musical work, 557 
nature and scope of, 555 
ownership of, 534 
performing right societies, 561 
registration of, 539 
term of, 558 
translation, 560 

universal copyright convention, 555 
Corporation, 85 
common seal, 85 
contractual capacity, 85 
definition, 85 
Cross offer, 143 
Counsel as agent, 201 
Counter offer, 48 


Damages, 144 
exemplary, 146 
general, 144 


Damages (Contd.) 
liquidated, t46 ' 
measure of, 144 
penalties, 147 
special, 186 
quantum meruit , 147 
vindictive, 146 
Deed poll, 31 
Definition 
acceptance. 43 
acceptor, 397 
agreement, 36 
bill of exchange, 386 
cheque, 387 

C.I.F. or C F.I. contract, 240 
coercion, 56 
consideration, 89 
counter offer, 48 
del credere agent, 200 
drawee, 397 
drawer, 399 
Dutch auction, 199 
effect of mistake, 62 
endorsee, 399 
essentials of a valid, 38 
fraud, 61 

government company, 397 
holder, 99 

holder in due course, 397 
indorse, 89 
lunatic, 81 
mistake of law, 87 
, misrepresentation, 59 

' negotiable, 389 
payee, 397 

promissory note, 293 
purda-nishaw women, 59 
Revocation of acceptance. 50 
undue influence, 57 
Delivery, 264 

buyers right of examining good s,267 
delivery of carrier of wharfinger,216 
effect of delivery, 265 
instalment of deliveries, 265 
place and time of delilvery, 265 
Demurrage, 431 
Designs, 553 
piracy of registered, 553 
Drunken persons, 81 
Dutch auction, 199 
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Effects of illegality 25 
Employees’ State Insurance 

Scheme, 731-736 
Emp'oyees’ Provident Funds 

A « • • * Act > 711-720 

Administration charges, 716 

extent of application, 711 

protection against attachment,715 

rate of cotribuiion, 714 

tests for applicability of, 713 

who can be a member 7 715 

Employees Family Planning Pension 

Scheme 1971, 717 

Administration of the scheme, 718 
scheme, 717 
Endorsements, 406 

(see negotiable instruments) 
Equity, 6 

Essentials of a valid acceptance, 45 
after an offer, 50 
before offer lapses, 50 
in reasonable manner, 42 
within reasonable time, 19 
acceptance, 20 
certainty of meaning, 22 
free consent, 21 
lawful consideration, 21 
lawful object, 21 
legal, 21 

legal capacity, 21 
legal formality, 22 
legal relationship, 20 
offer, 20 

possibility of performance, 22 

Essentials of a valid offer, 39 

invitation to make, 40 

mere declaration, 40 

must be certain. 39 

must be communicated, 41 

Establishment of High Courts in 

India, 7 

Exemplary damages, 146 
Express contract, 26 
Express offer, 37 
Ex-ship contract, 235 


Factories Act, 570-590 
certifying surgeons, 587 


Factories Act, (Contd ) 
definition of, 571 
exemptions, 589 
health, 574 
health & welfare, 581 
history of, 570 
inspectors. 586 
object, 571 

penalities & procedures, 588 
safety, 576 
welfare officers, 587 
women children’s adolescents, 582 
working hours of adults, 585 
Factor as agent, 190 
F.A.S., 272 
Finder of goods, 172 
Fire insurance, 379-386 
F.O B. contracts, 272 
F.O R. contracts, 272 
Foreign sovereigns, 83 
Fraud, 16 

Fiee consent, 55-70 
Frustration, 117 


General damages, 144 
Goods, 228 

(see sale of goods) 

Goodwill, 246 
Gratutious agents, 199 
Guarantee, 156 
compounding with principal 

debtor, 163 

continuing, what is a, 159 
co-sureties. 165 
definition of, 154 
difference between and 

indemnity, 157 

failure to sue principal debtor 
within period of limitation effect 

of, 163 

implied promise to indemnify 

surety, 167 

promissory notes & bill in lieu 

of, 168 

oral or written, 157 

release of co-surety effect of, 165 
specific, 159 
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Guarantee ( Contd .) 
surety's liability, coextensive 
with that of principal debtor, 165 
surety rights on payment, 165 
termination of, by, 161 
compounding with priacjpal 

debtor, 163 

variation of contract, 161 
variation in terms of, 161 

Hat money, 428 

High Courts in India, establishment 

of, 7 

Hire purchase agreement, 259 
History, 571 

Holder in due course, 397 
Holding out, as agent, 214 
Hundis, 441 

(sre negotiable instruments) 
Husband and wife as agent, 196 


Illegal agreement, 25 
Illegality, 25 

Implied conditions and warranties, 270 
Implied contracts, 28 
Implied offer, 32 
Impossible agreements, 116 
commercial, 118 
frustration. 117 
initial, 117 
legal, 117 
physical, 116 
refund in case of, 119 
supervening, 117 
Inchoate instruments, 395 
Inchamaree Clause, 392 
Indemnity, contract of, 137 
commencement & extent of 

ludemnifiers liability, 157 

definition, i56 
promissec in, l c 6 
Indenture and deed poll, 31 
Indian Contract Act, 1872, 14 
Indorsements 313 

(see negotiable instruments) 
Industrial Disputes Act, 1947. 610-637 

associations conrected with 

industries, 617 


Industrial Disputes Act (Contd.) 
authorities under the act, 620 
binding force — settlement & 

awards, 625 

charitable hospitals, 616 
clubs, 617 

condition of service, 627 
consequences of, 612 
domestic enquiry, 634 
duties of conciliation officers 

etc., 623 

educational activities, 617 
form of report, 624 
human relations in industry, 630 
industrial relations, 632 
lay-off Sc retrenchment, 61'7 
municipal services, 616 
notice of change, 621 
prohibition of strikes Sc 

lockouts, 626 

protection of persons in strikes or 
lockouts, 627 
religious or humanitarin 

industries, 617 

settlement of, 632 
works committee, 619 
Introduction, 567 

Industrial Employment Act, 647-650 j 
Infant’s Relief Act, 72 y 

Inferred Contract, 27 J 

Insolvency 476 j 

acts in India ; 

presidency, 478 \ 

provincial, 502 \ 

acts of, 

presidency. 439 
provincial, 439 
adjudication, order or, 482 
elfect of, 482 

after acquired property, 490 
annulment by court, 507 
presidency, 486 
provincial, 486 
com.nitiee of inspection, 496 
companies, 477 
compjsition or schemes 

of arrangement, 486 

presidency, 486 
provincial, 486 
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Insolvency ( Contd .) 
annulled under what 

circumstances, 486 
debts not wiped out by, 487 
court to decide questions, 502 
creditor’s qualification, 479 
debtors’ property, 489 
debtors’ property in foreign 

state, 491 

debtors’ qualification, 479 

debts not wiped off by discharge 

or composition, 466, 498 

discharge, order of, when refused, 

479 

doctrine of relation back, 484, 806 

duties of the insolvent, 488 

effect of, on antecedent transactions, 

492 

execution creditors, 498 

foreigner and, 477 

fraudulent preference, definitions 

of, 499 

hearing of petition, 505 

infant cannot be made bankrupt, 456 

interim receiver, 504 

interim pr oceedings against debtor* 

504 

joint hindu family, 477 

jurisdiction, 477 

lunatic and, 477 

married woman and, 477 

minnor cannot be made 

bankrupt, 477 

notice of insolvency, 480-505 
official assignee, 495 

distribution of property, 488 
remuneration of, 497 
official receiver, 509 
powers and duties, 509 
onerous property, 492 
order of adjudication, 481-506 
presidency, 478 
provincial, 502 
order of discharge, 500-507 
partnership, and, 500 
petition, presentation of, by creditor 

and debtor, 478 

powers and duties of the official 

receiver, 500 

preferential debts 
presidency act, 478 
pro vinca 1, 507 


Insolvency (Contd.) 
priority of debts, 510 
piesidency act, 478 
proof of, 492 
creditor, 493-506 
presidency, 478 
provincial, 502 
priority of debts, 488 
protection order, 485 
pro vineiai act, 502 

realization of debtor’s property, 494 
relaiion back, doctrine of, 494 
reputed ownership, 490 
schedule, *85 

scheme of arrangement, 478 
set off, 499 
small, 511 

special manager when 

appointed, 483 

who can be made insolvent, 476 
Insurance, 

assurance, and 366 
contracts uberimae fidei t 366 
nationalisation of, 367 
nomination. 372 
uberimae fidei , 367 
Insurance. Fire, 379-386 
absolute good faith necessary, 383 
assignability of the policy of, 371 
definition, 378 
insurable interest, 378 
loss by fire, meaning of the 

expression, 380 

policies, 380 
average, 383 
floating, 383 
specific, 482 
valued, 482 
unvalued, 483 
risk, commencement and 

continuation, 379 
subrog ition, doctrine of, 384 
Insurance, Life, 367 

assignability of the policy of, 371 
Corporation of India (L.I.C.), 368 
insurable interest, 3*9 

between debtor and creditor, 370 
between husband and wife, 370 
between parent and child, 370 
nomination, 372 
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Insurance Life, (Contd ) 

policies of, 373 

annuity, 374 

assignability, 371 

loans on, 376 

premiums & risks, 373 

procedure & other 

considerations, 370 
proof of death, 372 

re-insurance, 373 
surrender value, 375 
Insurance, Marine 

assignment of the policy, 404 
average, 406 
general, 407 
causa proximo , 403 
contribution, 403 
definition of, 387 
double insurance, 399 
how effected, 389 
implied warranties, 492 
ncn-deviation, 493 
sea-worthiness, 393 
inchmaree clause, 392 
insurable, 
freight, 404 
legality of voyage, 374 
interest, 386 
Lloyd's, 390 

Lloyd’s register of British & 

foreign shipping, 405 

losses, 400 

abandonment, 401 
actual, 400 

consiructive, 400 
policy. 373 
floating, 94 
form of, 394 
open, 394 

policy proof of interest or 

p.p i. policy, 408 

time, 406 

valued, 406 

voyage, 406 

proximate cause, 403 

re-insurance, 398 

sea-worthiness, 393 

subrogation. 38 l, 402 

und^r insurance, 403 

underwriting and non-underwriting 

members, 389 

york-Antwerp rules, 407 


Interest against duty, 106 


Jettison, 438 

Joint Hindu family, 228 

Judicature acts of 1873 & 1875, 7 


Law, 

classification of, 4 
knowledge of, 5 
mercantile, 5 
object of, 4 
what is, 2 
Lay days, 457 
Lien, 

agents, 173 
bailee’s 179 
banker’s 180 
equitable, 181 
finder of goods, 180 
general, 180 
maritime, 1S1 
particular, 181 
pawnee’s, 181 
possessory, 179 
Life insurance, 367 
(see insurance) 


Market overt, 24^ 

Marking of cheques, 3 }2 
Marriage brokerage contract, 106 
Maternity Benefit Act, 1961, 718 
Mercantile law, 5 
sources of, 5 

(see sources of mercantile law) 

Mercantile person, 10 

Minimum Wages Act, i948, 672 

advisory board, 679 

constitut onality of provisions of 

act, 679 

duties of employer, 683 
fixing of hours of work, 680 
minimum rates of wage% 678 
object of the act, 672 
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Minimum Wages Act. ( Contd ) 
penalties & exemption, 682 
powers of central government, 683 
wagesm kind, 680 
Minor, 72-80 
agent, 79 

agreement void, 72 
and insolvency, 79 
and negotiable instruments, 79 
extent of liability in tort, 77 
estoppel against, 77 
liability for necessaries, 73 
liabilitv of surety, 79 
marriage contract, 79 
partner, 78 

position of guardian, 79 
ratification of, agreement, 72 
shareholders, 76 
specific performance of 

agreement, 77 

hinor agent, 79 

Mnor’s marriage contract, 79 
linor partner, 78 
linor shareholders, 76 
Iisrepresentation, 59 

definition, 59, 60 
fraudulent, 60 
istake, effects, 62 
bilateral, 63 
identity of persons, 64 
1 intention of parties, 63 
nature of transaction, 65 
>f law, 65 
trilateral, 63 
erfgage, 442-47 5 
inomalous, 449 
classification of, 443 
conditional sale, 445 
contribution, 458 
deposit of title-deeds, 370 
definition of, 443 
effect of non-registration, 450 

English 447 

Entitled to redeem, 460 
essentials of a valid, 442 
illustration, 459 
marshalling, 459 
mode of transfer, 450 
moveable property, 463 
priority, 457 


Mortgage (Contd.) 

prohibition of tackling, 462 
redeem persons entitled to, 463 
simple, 444 
sub-mortgage, 451 
subrogation, right of, 461 

conventional or consensual, 461 
legal, 461 
usufructuary, 446 
Mortgage, 454 

rights and liabilities ot, 454 
right of suit for sale, 45* 
right to compensation on 

acquisition. 456 

right to insure the property, 456 
right to proceeds of revenue 

sale, 456 

right to sell without court’s 

intervention, 455 

right to spend money, 455 
right to sue for mortgage 

money, 454 

Mortgagor, 

implied covenants by, 453 
liabilities of mortgagor, 453 


Negotiable instruments, 291 
acceptance, 307 
for honour, 345 
acceptor for honour, definition 

of, 306 

acceptor of, 3C4 
liability of, 31 1 

fr*r bill drawn in a fictitious 

name, 312 

accomodation bill, 301 
alteration of, 340 
immaterial, 340 
material, 340 
permissible, 340 
unapparent. 340 
ambiguous instruments, 303 
application of act, 202 
bill of exchange, definition of, 291 
bill retired and rebate, 312 
capacity of parties, 306 
case in need, 348 
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Negotiable Instruments (Contd ) 
cheque, 324 

banker and, 331 
bearer, 320 

bills of exchange distinguished 

, from, 32! 

crossed, 329 

cliffcn nee between and bill of 

. ~ ... exchange, 327 

definition of, 393 

presentation of, 327 

comr ensation payable in case of 

dishonour of bill, 344 
cons,deration presumed in, 301 

dishonour of bill, 341 

drawee in case of need, 306 
drawer of, 303 

estoppel, 350 

forged signature on, 

pro-notes and inland and foreign 

, bills, 321 

general acceptanve, 309 

history of B E 29 1 
bundis. 351 
darsam\ 355 
dhanjoz . 354 
hatch>to , 355 
jokhmi % 353 
katappta 355 
rnuddati , 355 
356 


namjog, 352 
355 

purja, 354 

351 

zikri chits , 354 
inchoate instruments, .302 
indorsee of, 306 
ind rserr ents, 313 
by a decessed person, 3 i 8 
definition of, 313 
d.flferent classes, of 316 
bank 316 
conditional, 317 
facultative, 317 
partial, 3i6 
restrictive, 317 
sans frais, 317 
sans recours 317 
special, 315 


egotiahle Instruments (Contd) 
effect of, 313 
forged, 318 

of lost instrument or one 

obtained by fraud, 318 
indorser of, 306 

interest on amount of 337 

international Jaw, re. 350 

liability of drawee, 310 

liability of acceptor. 



■■aoiiity ot indorser, 314 
lost bill, 303 

marking between bankers 

constructive payment, 334 
marking for customers, 333 
marking for a holder, 334 
marking a post-dated 

cheque, 315 

marking of cheques, 332 
maturity of, for payment, 337 j 
maturity of, how calculated 35 
Indian and English calcu-’ j 

laiions distinguished 
negotiable security of a 

conditional payment, 
no. ice of dishonour 342 
wnen unnecessary, 343 
noting the bill, 344 ’ 
form of, 345 

not negotiable Ciossing 296 3 
open cheques, 329 

Parties to, 303, .'>30 
peculiarities (of bill of 

exchange) 2 
presentment for acceptance * 3 
Presentment for payment, 323 
presentment of bill at bank 3 
presumptions in case of, 350 
Promissory note, definition 

Protest, 346 ° f ’ 2 

for better security, 346 
foreigh bills, 346 
Qualified acceptance, 309 
quasi-negojj ible instrument -> 
signature, 32 ) 

transferee 01 , after maturity 

of dishonour 3 

usances, 303 



Preface to the Twentieth Edition 


This edition has been thoroughly revised and adapted to the 
syllabus requirements of various Universities and Professional 
Examinations. It is divided into three parts, viz ., 

Part 1 — The Indian Contract Act 

Part 2 — Partnership; Sale of Goods; Negotiable Instruments; 

Insurance — Life, Fire & Marine; Common Carriers; 

Mortgages and Charges: Insolvency Law; Arbitration; 

Trade Marks and Patents 

Part 3 — Industrial Law 

% 

• ^ 

Latest amendments to the various Acts and relevant case laws 
have been embodied. 

Four other separate volumes are also published simultaneously to 
suit the needs of students appearing for examinations conducted by 
various examining bodies. They are: (/) “Business Law” for B.Com., 
of Bombay University; (//) “Commercial Law” for B.Com., of 
Madras, Bangalore and Mysore Universities; (Hi) “Mercantile Law 
and Company Law” for I.C.W.A., students and (/v) “Mercantile 
Law” for C.A.I.I.B. amL±LCom. (l.M.C) professional courses. 

In order to help the students to learn effectively and as an aid to 
memory, important points have been emphasized in bold or in italic 
letters; there is a summary at the end of each chapter followed by 
typical examination questions and a detailed index of case law and 
text for ready reference. 


Davar’s College of Commerce 
Bombay 

January 5, 1981 


KHORSHED D.P. MADON 






Preface to the Eleventh Edition 


The Eleventh Edition has also been revised as usual with a view 

to meet the requirements of the Syllabuses of Professional and 

University Examination as suggested by Examination papers and 

revised syllabuses. The Indian Insurance Act, 1938, has been dealt 

with in great detail. Common Carriers Law including Carriage by 

Land, Sea and Air has been dealt with in a separate chapter entitled 

“Common Carriers and Carriage of Goods by Land and Sea”. The 

New Indian Arbitration Act of 1940 replaces the old; the Provincial 

Insolvency Act also forms part of the Chapter on “Insolvency Law”, 

and a separate chapter deals with “Trade Mark, Designs, Patents and' 

Copyrights”. Industrial Law Chapter also includes Payment of 

Wages Act of 1936. The Stamp Law and the Law of Limitation have 
also been brought up-to-date. 

The author takes this opportunity to thank the professors and 
teachers of the subject once again, for their kind appreciation of the 
utility of this little book and expresses his gratitude for the many 
useful suggestions received from them. The author also trusts that 
the same encouragement will continue from his colleagues in the 
professional line. 

The author’s thanks are also due to his daughter. Miss t 
Khorshed S. Davar, LLB., Advocate (O.S.) and Finalist of the 
Chartered Institute of Secretaries (London), for assistance in the 
revision of this Edition and to his son, Rustom S. Davar, A.C.C.S. 
(London), for preparing the index. 

Davar’s College of Commerce, 

Jehangir Wadia Building, 

51, Esplanade Road, Bombay. 

16th December, 1946 


SOHRAB S. DAVAR 
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Objeci, 571 
Object of law, 4 
Obligation 

and agreement. 15 
sources of, 15 
Offer, 36-54 

communication, 41 
communication and acceptance 

of special conditions, 42 
continuous, 43 
cross, 43 

promise to wait, 43 
revocation, 44 


Partner, 

duties of. 233 
expulsion of a, 240 
liability of, for partnership 

debts, 231 

minor, 229 
only at a loss, 243 
outgoing, right to complete, 239 
^outgoing, and subsequent 

profits, 240 

^®er and duties of, 233 
^ts a< ter dissolution, 244 
ransfer of share of, 243 
what he cannot do under 

implied powers, 234 

who is a, 225 
who may be, 228 
Partnership, 

accounts and their inspection, 246 
accounts on dissolution, 247 
agreements in restraint of trade, 244 
at will, 237 

conduct of business, and mutual 

rights & liabilities, 236 
continuing guarantee revoked by 

change in constitution of, 246 
continuation of, after expiry of 

term, 237 

co ownership, difference 

between 226 

definition of, 223 
dissolution of, 238 


Partnership (Cuntd ) 

by suit, 240 
incapacity, 242 
insanity, 241 
just & equitable, 243 
misconduct ai d wilful breach, 242 
premium on, 245 
public notice of, 243 
rights al ter dissolution, 244 
transfer of share, 233 
goodwill m, 248 
illegal, 224 

imerest on capital of, 238 
joint and separate debts of, 246 
joint Hindu family firm, 228 
liability for holding act, 230 
limitation, 248 

limited partnerships in English 

law, 252 

name, 227 

payment of debts of, 245 
property and profit* of, 238 
registration of, 250 
effect of non, 251 
how to register, 250 
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Pawnee, 

must return surplus after sale of 

pledged goods, 181 
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